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PREFACE. 


The  author  having,  at  the  request  of  the  publisher  of  a  Law 
Dictionary^  prepared  an  article  on  Parties  to  Actions,  for  that 
work,  was  advised  by  him  to  expand  the  ak-ticle  into  a  treatise, 
upon  the  same  general  plan,  and  offer  it  to  the  public  in  a 
separate  form.  On  examining  the  groUhd  it  appeared  that 
such  a  work  was  much  needed;  there  being  no  American 
treatise  on  the  subject  of  Parties  to  Actions  at  Law,  and  only 
one  on  Parties  in  Equity ;  and  that  having  been  published  more 
than  thirty  years  ago,  and  long  since  out  of  print.  So  many 
changes  have  been  made,  within  a  few  years,  in  the  law  of 
parties,  by  statute  and  by  erodes  of  procedure^  in  this  and  other 
states,  that  some  guide  to  the  existing  law  and  practice  seems 
almost  indispensable.  No  lawyer  can  safely  commence  an  action 
at  law,  or  a  suit  in  equity,  without  knowing  who  are  the  proper 
parties  thereto,  either  as  plaintiffs  or  defendants,  and  who 
should  be  joined  and  who  omitted ;  so  as  to  avoid  the  conse* 
faenoes  of  s  mtsjoiad6r>  on  the  one  hand,  or  of  a  nofijoinder^ 
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on  the  other.  To  determine  these  qaestioHs  correctly  ii  often 
a  matter  of  great  nicety  and  delicacy.  Ill  the  following  work 
it  has  heen  the  purpose  of  the  anthor  to  state,  in  the  concisest 
possible  fonn^  What  the  law  is,  in  this  country,  on  the  subject 
of  parties,  at  law  and  in  equity,  as  the  same  is  declared  in 
judicial  decisions,  and  as  it  is  modified  or  changed  by  the  New 
York  code  of  procedure  or  other  statutory  enactments.  The 
rules  of  the  common  law  are  first  given,  then  the  proyisions  of 
the  code,  or  statutes,  of  this  state,  and  lastly  decisions  of  the 
Courts  in  cases  arising  under  the  code  or  statutes.  The  author 
has  contented  himself  with  a  simple  statement  of  the  law  now 
believed  to  be  in  force,  without  argumentation,  or  attempting 
to  settle  disputed  questions.  1?hat  is  believed  to  be  the  proper 
provinee  of  the  courts. 

The  author  has  endeavored  to  make  the  work  accurate ;  and 
he  humbly  hopes  it  will  prove  taseful. 

To  facilitate  research,  a  separate  index  has  been  prepared,  for 

each  branch  of  the  work. 

O.  L.  B. 

SABAT(n>A  Sfrinos,  iSept.  8,  ld64« 
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PBELIMINABT  CHAPTEB. 

PARTIES,  OBNERALLT. 

rpHOSE  persons  who  institute  actions  for  the  recovery  of 
X  their  rights^  or  the  redress  of  their  wrongs,  and  those  against 
whom  the  actions  are  instituted,  are  the  parties  to  the  actions. 
The  former  are,  in  actions  at  common  law,  called  plaintiffs,  and 
the  latter,  defendants.  In  real  actions,  the  parties  are  styled 
demandant  and  tenant ;  in  appeals,  appellant  and  respondent ; 
in  admiralty  practice,  libellant  and  respondent;  in  equity, 
plaintiff  (or  complainant)  and  defendant;  on  writs  of  error, 
plaintiff  in  error  and  defendant  in  error ;  on  certioraris,  relator 
and  defendant ;  in  criminal  proceedings,  the  king,  or  the  people, 
or  state,  or  com^^o^wealth,  and  prisoner ;  (the  person  on  whose 
complaint  the  proceedings  were  instituted  heing  styled  the  pros- 
ecutor ;)  in  the  Scotch  law,  puivuer  and  defender ;  and  in  the 
civil  law,  actor  and  reus. 

The  term  parttea  is  understood  to  include  all  who  are  directly 
interested  in  the  suhjeot  matter  in  issue,  who  have  a  right  to 
make  a  defense,  control  the  proceedings  or  appeal  from  the 
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judgment.  Persons  not  having  these  rights  are  regarded  as 
strangers  to  the  action,  (a) 

No  one  can  be  both  plaintiff  and  defendant  in  the  same 
action.  A  party  cannot  have  a  right  of  action  against  himself, 
either  as  debtor  or  tort-feasor.  (6.) 

As  a  general  role,  all  the  parties  in  interest,  who  are  to  be 
in  any  way  affected  by  the  decree  or  judgment  sought  to  be 
obtained,  should,  if  known,  be  made  parties,  plaintiffs  or  de- 
fendants, in  the  suit.(c.) 

Actions  are  divided  into  two  great  classes — actions  at  law, 
and  suits  in  equity — according  to  the  nature  of  the  court  in 
which  they  are  instituted,  whether  of  law  or  of  equity. 

Actions  at  law  are  naturally  thus  classified : 

1.  Those  arising  upon  contract  (called  ex  contractu.) 

2.  Those  growing  out  of  some  injury  committed^  or 

wrong  done,  by  the  defendant,  ( called  ex  delicto.) 

3.  Those  relating  to  real  estate,  viz : 

(a.)  Ejectment,  to  recover  the  possession. 
(6.)  Actions  for  the  partition  thereof,  (called 
partition  suits.) 

In  treating  upon  the  subject  of  parties  to  actions  at  law,  it 
seems  proper  to  follow  this  order  of  arrangement  But  in  respect 
to  suits  in  equity  a  distinct  arrangement  will  be  necessary; 
inasmuch  as  different  rules  prevail  in  the  two  courts,  relative  to 
the  form  of  the  action,  and  the  parties  thereto. 

It  is  proper  to  observe  that  besides  resorting  to  the  appro- 
priate action  according  to  the  above  classification,  for  the  enforce- 
ment of  his  rights,  a  party  sometimes  has  a  choice  of  actions, 
and  may  sue  either  ex  contractu  or  ex  delicto,  at  his  election. 
Thus,  for  negligence  in  an  attorney,  case  or  assumpsit  lies ;  and 
so  for  a  breach  of  warranty ;  or  where  a  party  having  hired  a 
horse  for  a  particular  journey,  goes  in  another  direction,  or 
beyond  the  point  stipulated,  or  kills  or  injures  him.(c2)    So  as 

(a)  20  How.  St.  Tr.  588,  n.    Qreenl.  6  Pick.  816. 

£v.  f  628.    8  BoQ7.  Inst.  188.  (c)  Denison  ▼.  League,  16  Texas  B. 

(6)  Meth.  Epis.  Church  in  Pnltney  v.  899. 

Stewart,  27  Barb.  668.     1  Be?.  ai6.  (d)  8  Boar.  Inst  (  2740. 
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against  a  mere  wrongdoer,  who  sells  goods  which  he  has  taken, 
and  receives  the  proceeds,  the  party  from  whose  possession  they 
were  taken  may  waive  the  tort,  and  maintain  an  action  for 
money  had  and  received,  without  proving  any  title  to  the  goods, 
beyond  mere  possession,  (e)  And  if  the  defendant  was  guilty  of 
a  series  of  trespasses,  and  not  of  one  single  wrongful  act,  the 
plaintiff  may  pursue  different  remedies  for  the  diffsrent  inju- 
ries ;  for  the  suing  in  trespass  for  one  tort  is  no  waiver  of  the 
right  to  sue  for  money  had  and  received,  to  recover  the  value 
of  goods  taken  under  a  prior  tort.(/)  But  the  plaintiff  can- 
not change  the  liability  of  the  defendant  by  merely  adopting 
a  different  form  of  action.  Thus,  where  an  infant  hired  a  horse 
to  go  on  a  particular  journey,  and  went  in  a  different  direction, 
and  by  unskillful  treatment  killed  him ;  it  was  held  that  the 
plaintiff  could  not  recover  in  an  action  for  the  tort,  because  the 
cause  of  action  arose  out  of  a  contract,  (gr)  But  in  a  case  in 
England(A)  an  infant  was  held  liable  in  trover  for  goods,  although 
the  goods  were  delivered  to  him  under  a  contract,  and  although 
they  were  not  converted  actually  to  his  own  use. 

Under  the  statute  of  New  York  authorizing  an  action  for 
damages  to  be  brought  by  the  personal  representatives  of  a 
person  whose  death  was  caused  by  the  wrongful  act,  neglect  or 
default  of  another,  the  action  when  brought  against  common 
carriers  of  passengers,  may  be  shaped  as  upon  a  contract,  or  for 
a  wrong,  or  both.(t) 

An  action  by  a  public  officer,  as  such,  should  be  brought  in 
his  individual  name,  with  the  title  of  his  office  annexed.  (£.) 

(e)  Oncbton  ▼.  8eppini(8, 1  B.  dt  Ad.       Ih)  Pritchit  t.  Waldron,  6  T.  R.  14. 
241.  Clark  y.  GUbort,  2  Bing.  N.  0.  867.       (i)  Yertore  v.  Wiswall,  16  How.  Pr. 

(f)  Powell  V.  Rees.  7  Ad.  dt  EL  426.    B.  S.    Doedt  v.  Wiswall,  16  id.  128. 
Qf)  PoDFose  T.  CoireD,  8  Bawle,  851.       (k)  Paige  t.  Pazackerly,  86  Barb. 

See  25  Wend.  899;  Wilt  ▼.  Walsb,  6    892. 
WatU,9;  8  SbepL  288. 
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Bee.  17.  Btatbb. 

18.  SuBTiyoBS. 

19.  Tbvavtb  in  oowcov* 

20.  Tbustibs  avo  cbbtuis  guB  tbvst. 


Section  1. 

WHO  HAT  BUS,    IN  OENEBAL. 

It  is  a  general  rale  that  all  persons  having  a  just  cause  of 
action^  may  bring  a  suit  therefor^  except  as  herein  mentioned ; 
and  no  personal  disability  will  deprive  one  of  this  right,  (a) 
Thns  aliens,  infants,  lunatics,  married  women  and  persons  civilly 
dead,  may  sue,  in  the  manner,  and  for  the  canses  hereinafter 
stated. 

An  action  on  a  contract,  whether  express  or  implied,  or 
whether  it  be  by  parol  or  under  seal  or  of  record,  must  be 
brought  in  the  name  of  the  party  in  whom  the  legal  interest  is 
vested.  (£)  But  the  l^al  interest  in  the  contract,  and  the  ben- 
efit to  be  derived  from  or  under  it,  are  very  different  things,  (c) 

It  is  a  settled  rule  that  in  case  of  a  simple  contract,  the 
action  must  be  brought  by  the  party  with  whom  the  contract 
was  (in  law)  made;  that  is,  from  whom  the  consideration,  in 
part  at  least,  moved;  or  if  he  is  dead,  by  his  executors  or 
administrators.  ((2)  When  the  action  is  founded,  not  upon  the 
contract  itself,  but  only  upon  an  implied  promise,  the  party 
from  whom  the  consideration  proceeded  from  which  such  promise 
is  implied  by  law,  may  sue  in  his  own  name.  It  matters  not 
whether  the  contract  is  written  or  verbal ;  nor  whether  the  con- 
tract was  an  original  promise,  or  a  suretyship.  Thus  where  the 
defendant  procured  goods  to  be  delivered  by  third  persons,  on 
bis  written  orders  to  them,  in  some  of  which  orders  he  promised 

(a)  8  Bout.  Inst  188.    Sinclair  y.  12  id.  166.    21  id.  110.    4  Danai  474. 

Sinclair,  13  Mee.  dt  Wels.  640.    Broom  2  BaL  B.  56.    16  Serg.  &b  Bawle,  287. 

on  Par.  84.  6  Earring.  127. 

(6)  1  East,  497.  TelT.26,n.l.  12 Mass.        (c)  Emery  t.  Hitchcock,  12  Wend. 

B.  105 ;  1  Lev.  285.    2  Bos.  d&  P.  147.  166. 

1  H.  Blackstone,  84.    Ham.  on  Par.  82.        (<i)  Browne  on  Ac.  09.    Browne  on 

5  Serg.  dt  R.  287.    10  Mass.  R.  280, 287.  Par.  12.    1  Str.  692.    2W.dt8.287. 
15  id.  286.    2  Boot,  119.    2  Wend.  158. 
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that  he  woald  pay  for  them ;  it  was  hdd  that  the  real  owner  of 
the  goods  might  maintain  an  action  in  his  own  name,  and  that 
parol  evidence  was  admissible  to  show  that  such  third  persons 
to  whom  the  orders  were  addressed  were  merely  the  plaintiffi^ 
agents,  (e) 

A  person  cannot  sue,  npon  a  simple  contract,  even  thongh  it 
be  for  his  sole  benefit,  where  he  is  an  entire  stranger  to  the  con- 
sideration, that  having  moved,  entirely,  from  a  third  party.  (/) 
Ih  case  of  a  promise  to  one  person  for  the  benefit  of  a  third 
from  whom  the  consideration  comes,  the  former  is  considered 
the  mere  i^nt,  and  the  latter  the  principal,  who  is  the  proper 
person  to  sue ;  the  promise  being  laid  as  having  been  made  to 
him.(^)  Thus,  where  a  debtor  delivered  property  to  the  defend* 
ants  on  condition  that  they  should  make  certain  advances  to 
him,  transport  and  sell  the  property  and  reimburse  themselves, 
and  pay  out  of  the  residue  his  indebtedness  to  the  plaintiff,  it 
was  held  that  the  plaintiff,  though  not  cognizant  of  the  arrange- 
ment, at  the  time,  could  maintain  an  action  against  the  defend- 
ants to  recover  the  amount  which  they  had  undertaken  with 
the  debtor  to  pay  him,  and  that  no  assignment  of  the  claim 
to  the  plaintiff  was  necessary  to  enable  him  to  maintain  the 
action.(A) 

It  is  a  question  of  fact  for  the  jury,  with  whom  was  the  con- 
tract actually  made;  evidence  being  admissible  to  show  that 
the  contract  declared  on  was  entered  into  with  a  third  person  as 
principal,  and  not  as  agent  for  the  plaintiff.(i)  And  it  has 
been  decided  by  the  Court  of  Appeals,  in  New  York,  that  an 
action  lies  on  a  promise  made  by  the  defendant,  upon  a  valid 
consideration,  to  a  third  person  for  the  benefit  of  the  plaintiff, 
although  the  plaintiff  was  not  privy  to  the  transaction.  The 
promise  is  to  be  deemed  made  to  the  plaintiff,  if  adopted  by  him, 

(e)  TJnioD  Lidia  Rnbber  Co.  t.  Tom-  5  Dner,  168.    It  hu  been  held,  how- 

nnsoD,  1  E.  D.  Smith,  S64.  ever,  in  Alabama,  that  in  rach  a  case 

(/)  Browne  on  Ac.  101.    Browne  on  either  may  sue.    8  Ala.  R.  699.    81  id. 

Par.  18.    Saffly  ▼.  Clereland,  10  Wend.  724. 

166.  (h)  Hale  ▼.  Boardman,  27  Barb.  82. 

{g)  6  Dana,  46.    10  Man.  R.  287.  General  Ma.  Ins.  Go.  t.  Benson,  6  Dner, 

Browne  on  Ac  108.    Schermerhom  ▼.  168.    Bee  also  Soott  T.  Pilkington,  16 

Yaaderheyden,  1  John.  189.    2  Wend.  Ab.  280. 

16&    10  id.  87, 166.    8  Pickering,  88.  (•)  Broom  on  Par.  42. 
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though  he  was  not  a  party  to,  nor  cognizant  of  it,  when  made. 
Bo  held  where  A.  loaned  money  to  the  defendant,  npon  hia 
promise  to  pay  it  to  the  plaintiff,  to  whom  A.  stated  that  he 
owed  and  had  promised  to  pay  that  amount ;  there  being  no 
other  evidence  of  the  fact  than  such  dedaration.(ik)  Where  the 
promise  is  neither  made  to  the  plaintiff,  nor  for  his  benefit,  and 
the  consideration  does  not  move  from  him,  he  cannot  maintain 
an  action.  (Q 

In  New  York,  it  is  provided  by  the  Code  of  Procednre  thtt 
evexy  action  shall  be  prosecuted  in  the  name  of  the  party  in 
interest ;  except  in  the  cases  of  an  executor  or  administrator,  a 
trustee  of  an  express  trust,  or  a  person  expressly  authorized  by 
statute,  who  may  sue  without  joining  with  him  the  persons  for 
whose  benefit  the  suit  is  brought,  (m)  It  has  been  determined 
that  since  the  code  an  action  must  be  brought  in  the  name  of 
the  actual  party  in  interest,  even  though  the  instrument  sued 
on  be  not  negotiable.  If  it  has  been  transferred  and  delivered  to 
a  party,  either  absolutely  upon  a  sale  of  it,  or  as  a  security, 
such  party  may  sue  upon  it  in  his  own  name.  Hence  an  indorse- 
ment of  a  note  made  payable  to  order,  which  indorsement  makes 
it  payable  in  blank  ^'for  account  of  the"  payee,  does  not  restrict 
the  right  of  the  indorsee  to  sue  upon  the  note  in  his  own  name. 
No  obstacle  to  a  recoveiy  under  the  code  is  created  by  the  &ct 
that  a  bill  or^^ote  is  not  indorsed  at  all.(n) 

Where  the  contract  is  under  seal  and  inter  paries,  one  not  a 
party  to  the  instrument  cannot  maintain  an  action  for  the  breach 
of  it;(o)  even  though  it  contains  a  covenant  made  for  his  ben* 
efit.(p)  Where  a  covenant  itUer  partes  is  entered  into,  two 
persons  composing  one  party,  which  binds  each  party  to  the 
other  to'submit  to  arbitration  and  pay  an  award,  if  the  award 
is  made  in  favor  of  one  of  the  two  who  form  one  party  to  the 
covenant,  an  action  is  properly  brought  in  the  names  of  both.(j) 

Where  A.  places  a  sum  of  money  in  the  hands  of  B.,  to  be 

(*)  Lawrence  v.  Fox,  20  N.  T.  Eep.  (n)  Marine  Bank  v.  Vail,  6  Boew.  427* 

268.    Scott  ▼.  Pilkington,  15  Ab.  Pr.  (o)  Bpencer  ▼.  Field,  10  Wend.  87* 

Bep.  280.  Tylee  t.  McLean,  Id.  874. 

(0  Shear  y.  Mallory,  18  John.  496.  (p)  Co.  Litt  281. 

See  Morgan  ▼.  Van  Ingen,  2  id.  204.  (q)  Bmeiy  t.  Hitchcock,  10  Wend. 

(m)  Code,  ^^  111,  118.  166. 
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paid  oyer  to  0.,  the  latter  can  maintain  an  action  against  B.  for 
its  recovery,  as  so  much  money  had  and  received  to  his  nse ; 
even  when  no  privity  has  been  created  between  them  by  an 
express  promise  of  payment,  (r) 

If  an  instrnment  be  payable  to  several  persons,  jointly,  one  of 
the  joint  payees  or  obligees,  or  his  assignee,  may  sue  in  the  names 
of  all,  without  their  consent.  («) 

If  a  promieaory  note  is  payable  to  A.  or  B.,  either  may  main- 
tain an  action  in  his  own  name.(^)  An  indorsee  of  a  note,  who 
brings  an  action  and  proves  his  title  to  the  note,  as  snch,  is 
to  be  deemed  the  real  party  in  interest,  until  the  contrary  is 
8hown.(tt)  And  this  although  by  the  terms  of  his  purchase  of 
the  note,  he  was  not  to  pay  the  contract  price  until  the  amount 
of  the  note  should  be  collected ;  provided  he  purchased  it  abso- 
lutely, and  in  good  faith.  (^.)  A  plaintiff  who  has  the  abso- 
lute right  to  the  money  due  on  a  note^  and  to  receive  and 
appropriate  it  to  his  own  use,  when  recovered,  is  the  real  party 
in  interest ;  althoi}gh  the  payee  of  the  note  may  be  interested 
in  the  event  of  the  suit,  in  such  wise  that  if  the  note  be  not 
collected  he  will  not  receive  any  thing  as  its  price,  or  by  reason 
of  his  indorsement  and  sale  of  it  (to)  If  the  note  is  indorsed 
in  blank,  the  court  never  inquires  into  the  right  of  the  plaintiff, 
whether  he  sues  in  his  own  right  or  as  trustee.  Any  person  in 
possession  of  the  oote  may  sue,  and  may,  in  court  if  necessary, 
fiU  up  the  blank  apd  make  it  payable  to  himself.  A  note  pay- 
able to  bearer  is  of  the  same  nature,  (a;)  So  an  assignee  by 
deliveiy,  without  ipdorsement,  of  a  negotiable  promissory  note 
payable  to  order,  is  the  real  party  in  interest,  and,  under  the 
pode,  may  sue  in  his  own  name.(^) 

Bq^  the  mere  holder  of  a  promissory  note,  who  has  no  interest 
|n  it,  cannot  now  maintain  an  action  upon  it.  Such  action  can 
only  be  prosecuted  in  the  name  of  the  owner  of  the  note,  or  the 

(r)  General  Mn.  Ins.  Co.  y.  Benson,       (s)  Conroy  y.  Warren,  8  John.  Cas. 

6  I>aer,  16a  259.    LoTell  Y.  Evertson,  11  John.t62. 

[i)  10  Terg.  236.  "  Maaran  y.  Lamb,  7  Cowen,  174.    Dean 

U)  2  McLean,  139.  y.  Hewit,  6  Wend.  267.    Ogilby  v.  Wal- 

[«)  James  y.  Chalmers,  6  Sand*  62.  lace,  2  Hall,  663.    Brown  y.  Penfleld, 

[v)  Cummings  y.  Morris,  3  Bos.  660.  24  How.  Pr.  R.  64. 
0  Ibid.  (y)  Billings  y.  Jane,  11  Barb.  620. 
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real  party  in  [interest.  (9)  The  presumption  of  lam^  that  the 
holder  is  the  owner  of  the  note  is  not  repelled  by  showing  that 
it  came  into  his  hands  after  its  maturity. (a)  Bat  where  indorsees 
received  a  note  for  a  special  purpose  which  wholly  failed,  paid 
no  value  for  the  note,  did  not  retain  its  possession,  and  did  not 
direct  a  suit  to  be  commenced,  it  was  held  that  they  were  not 
to  be  regarded  as  bona  jidt  holders,  nor  the  real  party  in  inter- 
est. Hence,  under  the  code,  the  action  cannot  be  maintained  in 
their  names.  (6)  The  assignee  of  a  note  not  n^otiable  may, 
since  the  code,  sue  the  maker  in  his  own  name.(c) 

The  old  rule  that  a  hond  must  be  sued  in  the  name  of  the 
obligee  is  abrogated  by  the  code,  in  New  York.  The  suit  must 
now  be  in  the  name  of  the  real  party  in  interest.  Where  an 
administration  bond  is  assigned  to  a  creditor  of  the  estate,  to 
be  prosecuted,  such  creditor  is  the  real  and  only  party  in  inter- 
est, and  must  sue  in  his  own  nama((2)  But  an  action  prose- 
cuted under  the  act  of  1830,  {Laws,  ch,  320,  §  23.  2  B.  8. 
4th  ed,  300,  §  19,)  upon  an  administration  bond  made  to  the 
people  of  the  state,  under  the  provisions  of  the  revised  statutes, 
is  properly  brought  in  the  name  of  the  people ;  the  individual 
immediately  interested  in  the  recovery  being  joined  as  relator.(6) 

Where  the  parties  to  a  special  contract  agree  that  a  third 
person  may  perform  the'  work  to  be  done,  the  latter  may  main- 
tain an  action  as  on  an  original  undertaking.  (/) 

Where  a  bank  sued  on  a  draft  payable  to  the  order  of  S.,  its 
cashier,  and  the  complaint  alleged  that  it  was  delivered  to  S., 
cashier,  for  the  bank,  it  was  held  that  the  action  was  well 
brought  in  the  name  of  the  bank.(^)  Although  it  is  well  set* 
tied  that  an  action  brought  by  A.  B.,  as  "pi-esident"  of  a  banki- 
ing  association,  is  merely  a  description  of  the  person,  and  is 
the  action  of  A.  B.,  individually,  yet  where  one  thus  describes 
himself,  and  then  avers  that  he  prosecutes  the  action  for  the 

(r)  Parker  ▼.  Totten,  10  How.  Pr.  Jl  (e)  People  ex  rel.  Demarest  v.  Laws, 

288.  4  Ab.  292.    People  v.  TowtuMcd,  87 

fa)  James  v.  Chalmers,  6  Sand.  62.  Barb.  620. 

[b)  Prall  V.  HinchmaD,  6  Daer,  861.  (f)  20  m  Bep.  499. 

[eS  White  ▼.  Low,  7  Barb.  204.  (g)  Camden  Bank  v.  Rodgers,  4  How. 

[a)  Baggott  Y.  Boulger,  2  Duer,  160.  Pr.  B.  68. 
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Ijenefit  of  the  associatioQ,  this  is  sufficient  to  show  that  the 
action  is  prosecuted  for  and  in  behalf  of  the  association.  (A) 
The  duty  of  a  bank  to  collect  paper  left  with  it  for  collection, 
not  being  founded  on  express  contract  but  on  an  implied  agree- 
ment arising  from  the  custom  of  banks,  the  duty  is  raised,  or 
the  assumpsit  implied  ii|'4>ehalf  of  such  person  as  may  be  ben- 
eficially interested  in  having  the  duty  performed.  Hence  if  A. 
leayes  a  note  for  collection,  and  B.  becomes  the  owner  of  it 
before  the  time  for  the  performance  of  the  duty  arrives,  the 
latter  is  the  proper  person  to  bring  the  suit  for  an  injury  arising 
from  the  neglect  of  that  duty.(i) 

Brokers,  having  negotiated  a  sale  and  delivered  the  property, 
can  sue  in  their  own  names,  to  recover  the  price  from  the  pur- 
chaser, after  having  advanced  the  amount,  to  the  owner  of  the 
goods.  (A;) 

On  an  insurance  policy,  containing  a  provision  that  the  loss, 
if  any,  is  payable  to  a  third  party,  a  recovery  cannot  be  had  by 
the  insured.  The  right  of  action  is  in  the.  person  to  whom  the 
loss  is  payable.  (Z)  Where  a  policy  insured  two  individuals,  by 
name,  and  then  the  words  ^^or  whom  it  may  concern''  were 
added,  and  a  clause  was  inserted  in  the  policy  that  the  loss,  if 
any  occurred,  should  be  paid  to  the  individuals  named ;  it  was 
held  that  an  action  might  be  maintained  in  their  names,  and 
that  they  were  entitled  to  recover  the  whole  sum  insured, 
although  it  appeared  that  they  were  owners  of  but  one-half  of 
the  building  insured,  the  other  half  belonging  to  a  third  person 
not  joined  as  plaintiff,  (m)  If  by  the  policy  the  loss  is  payable 
to  a  mortgagee  of  the  insured  premises,  the  insured  cannot 
maintain  an  action  in  his  own  name,  as  sole  plaintiff,  in  case  of 
loss,  without  alleging,  in  his  complaint,  that  the  mortgagee  has 
been  ftdly  paid,  and  has  ceased  to  have  any  interest  in  the 
poliqr.  If  the  mortgage  debt  has  not  been  paid,  the  mortgagee 
should  be  joined  as  plaiatiff,  or  sue  in  his  own  name.    If  he 

(h)  Boot  T.  Price,  22  id.  872.  (I)  Ripley  v.  Astor  Ins.  Co.  17  How. 

(ft)  Bank  of  Utica  ▼.  McKlnater,  11  Pr.  R.  444. 

Wend.  47S.    8.  0.  9  id.  46.  (m)  Jefferson  Ins.  Co.    v.  Cotheal, 

(k)  White  ▼.  Ghoteau,  1  B.  D.  Smith,  7  Wend.  78. 
498. 
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refiises  to  do  either,  the  assured,  on  an  allegation  of  the  fact, 
may  make  him  a  party  defendant,  (n)  Where  a  mortgagor  takes 
a  ^Hcjr  of  insur^nc;  in  his  own  name,  with  a  d^maJring 
the  loss  payable  to  the  mortgagee,  the  latter,  in  case  a  loss 
occurs  while  his  debt  remains  unpaid,  is  the  proper  person  to 
sue.  And  the  mortgagor  cannot  assign  the  claim  to  another  so 
as  to  enable  the  assignee  to  sue  for  a  loss.(o)  Where  an  insur- 
ance was  effected  upon  A.'s  property  by  B.,  as  his  agent,  the 
policy  providing  that  the  loss,  if  any,  should  be  paid  to  B.  only, 
it  was  held  that  A.  being  the  real  party  in  interest,  might  main- 
tain an  action  on  such  policy,  in  his  own  name.(^) 

A  party  may  sue  upon  a  covenant  running  to  himself,  although 
he  did  not  sign  and  seal  the  instrument,  (jj^) 

Where  a  statutory  bond  was  given  to  several  attaching  cred- 
itors, conditioned  to  pay  to  each  creditor  the  amount  due  to 
him,  and  the  statute  provided  that  the  bond  should  be  held  for 
the  common  benefit  of  all  the  creditors,  and  might  be  prosecuted 
by  them  jointly,  or  by  any  one  of  them  separtxtdj/j  in  respect  to 
his  separate  demand,  it  was  held  that  a  single  creditor  might 
maintain  a  suit  on  the  bond,  in  his  own  name,  and  need  not 
prosecute  for  the  common  benefit,  (r) 

An  action  can  be  maintained  by  the  owner  of  goods,  against 
a  carrier  in  whose  custody  they  are  injured,  although  there  is  no 
privity  of  contract  between  the  owner  and  the  carrier,  and  not- 
withstanding the  contract  was,  in  fact,  made  between  the  carrier 
and  another  carrier,  who  undertook  the  carnage  of  the  goods  for 
the  whole  distance,  and  received  freight  therefor.  («) 

A  plaintiff  may,  in  one  action,  sue  in  two  different  capacities ; 
for  instance,  as  executor  and  devisee — where  the  causes  of  action 
are  such  as  may  be  joined.  (<)  So  he  may  sue  as  public  admin- 
istrator and  as  administrator  de  bonis  non.(u) 

A  towny  in  its  corporate  character,  cannot  maintain  an  action 

(n)  EddIs  v.  The  HannoDy  Fire  Ins.  (r)  Pearce   ▼.  Hitchcock,  2  N.  Y. 

Go.  8  Bob.  516.  Bep.  888. 

(o)  Ripley  v.  Astor  Izu.  Go.  17  How.  ($)  1  Hilton,  286. 

Pr.  B.  444.  (i)  Armstrong  y.  Hall,  17  How.  Pr. 

(p)  Lane  v.  Golnmbns  Ins.  Gompany,  B.  76. 

2  Code  Bep.  66.  (»)  Ketchnm  v.  Morrell,  2  N.  Y.  Leg. 

(q)  Smith  v.  Kerr,  8  Bosw.  616.  Obs.  68. 
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to  set  aside  a  contract  made  between  the  snpervisor  and  commie* 
sioner  of  highways,  of  the  one  part,  and  a  plank  road  company 
of  the  other  part^  respecting  the  possession  of  a  public  highway 
in  the  town ;  the  title  to  lands  over  which  a  highway  passes, 
not  being  in  the  town,  bat  in  the  people  at  large,  (t;)  And  it 
seems  that  a  town,  in  its  corporate  capacity,  cannot  maintain 
an  action  to  vindicate  the  tax  payers  from  an  illegal  tax.(ti;) 
Where  property  is  vested  in  an  officer,  for  the  time  being,  of  a 
fore^  government,  and  he  is  authorized  to  maintain  an  action 
therefor  in  his  own  name,  by  the  country  he  represents,  he  may 
maintain  such  action,  in  New  York,  (a;) 

AU  the  plaintiffs  in  an  action  should  appear  in  their  individual 
and  real  names,  unless  they  are  so  numerous  that  it  is  impracti- 
cable for  them  to  do  so.  It  has  accordingly  been  held  that  an 
action  cannot  be  brought  by  an  individual  as  ^'captain  of  the 
guard  of  liberty,"  on  behalf  of  the  members  of  the  company, 
without  naming  them.(y)  It  has  also  been  decided  to  be  erro- 
neous for  an  individual  banker,  carrying  on  business  in  a  name 
importing  a  corporate  character,  to  prosecute  a  suit  in  that 
name.  But  this  is  a  merely  formal  error,  amendable  below,  and 
not  to  be  regarded  on  appeal,  (s)  It  seems  that  where  the 
plaintiff  miscalls  himself  by  a  name  which  represents  no  person 
natural  or  artificial,  the  remedy  is  by  motion,  and  not  by  de- 
murrer or  answer,  (a) 

An  auctioneer^  who  sells  goods  for  a  third  person,  may  main- 
tain an  action  in  his  own  name,  for  the  price.  He  has  possession 
and  a  special  property.  (&)  And  where,  upon  a  sale  of  property 
at  auction,  the  memorandum  of  sale  was  actually  signed  by  the 
purchaser,  and  by  it  he  expressly  agreed  to  pay  the  auctioneer  his 
fees,  it  was  held  that  whether  this  were  treated  as  a  stipulation 
with  the  owner  of  the  property  to  pay  the  auctioneer,  or  with  the 
auctioneer  himself,  in  either  case  the  latter  might  sue  for  them 
in  his  own  name.(c)    Since  the  code,  it  has  been  held,  in  New 

[•)  27  Barb.  648.  (^x)  20  N.  Y.  Rep.  856. 


w)  8  Kernan,  148.  (a)  Ibid. 

)  Peel  ▼.  Blliott,  7  Ab.  438.  tb)  Hulse  ▼.  Yonng,  m  Jobn.  1. 

}  2  id.  468.  (e)  Mnller  v.  Maxwell,  2  Bos.  869. 
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York,  that  where  an  anctioneer  sells  goods  in  his  own  name,  for 
a  third  person,  he  is  trustee  of  an  express  tmst,  within  the  mean- 
ing of  section  113  of  the  code,  and  as  snch  he  may  sue  upon 
the  contract  of  sale,  without  an  assignment  of  the  claim.  (e2) 

In  a  suit  brought  for  an  excise  penalty,  in  the  name  of  the 
overseers  of  the  poor,  the  defendant  cannot  object,  by  motion 
or  otherwise,  that  the  suit  is  prosecuted  by  a  third  person  in  the 
name  of  the  overseers,  without  their  consent  or  without  giving 
security  for  costs ;  nor  that  the  overseers  had  not  neglected  for 
ten  days  to  prosecute,  so  that  no  other  person  had,  under  the 
statute,  a  right  to  prosecute,  (e) 

Upon  a  carrier's  contract  with  a  servant,  to  carry  him  and 
his  baggage,  the  master  cannot  recover  in  assumpsit,  unless  he 
shows  that  the  baggage  belonged  to  him.(/) 

Where  A.  took  from  B.  a  transfer  of  a  note,  giving  therefor 
his  own  note,  for  the  amount  due,  payable  at  a  ftiture  day,  upon 
an  understanding  that  he  should  prosecute  the  note  transferred 
to  him,  and  that  if  he  should  not  succeed  in  the  collection 
thereof  he  wets  not  to  pay  the  note  given  by  him,  but  that  it 
was  then  to  be  returned ;  and  B.  attended  to  the  service  of  sum« 
mens,  notices  and  a 'subpoena  in  the  action;  it  not  appearing 
that  A.,  the  plaintiff,  took  any  part  except  to  attend  on  the 
trial,  where  he  was  examined  as  a  witness ;  it  was  held  that  A. 
was  not  the  real  party  in  interest,  and  could  not  maintain  the 
action,  (y) 

In  The  DansviUe  Semincery  v.  Wdch^QC)  the  defendant,  with 
others,  subscribed  a  paper  by  which  he  agreed  to  pay  $200  to 
the  trustees  or  a  committee  to  be  appointed  by  the  East  G^esee 
Conference  of  the  Methodist  Episcopal  Church,  for  the  purpose 
of  purchasing  premises  and  erecting  or  procuring  a  seminary 
building  and  apparatus,  to  be  under  the  supervision  and  control 
of  the  East  Grenesee  Conference.  The  conference  accepted  the 
trust,  and  appointed  certain  persons  the  first  board  of  trustees 

.  {d)  Bogart  t.  O'Regan,  1 E.  D.  Smith,  (/)  Weed  v.  Saratoga  and  Schenec- 
690.    MiDtam  y.  Main,  8  Seld.  220.  tady  B.  B.  Co.,  19  Wend.  684. 

(e)  Thayer  v.  Lewis,  4  Denio,  289.  (g)  Killmore  v.  Cnlyer,  24  Barb.  666. 

^)  88  id.  221. 
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of  the  inBtitutioDj  and  authorized  them  to  organize,  and  obtain 
a  charter.  The  trustees  were  subsequently  incorporated,  under 
the  name  of  the  ^^Dansville  Seminary."  Held  that  by  opera- 
tion of  law,  as  well  as  by  the  spirit  and  meaning  of  the  sub- 
scription, the  amount  subscribed  to  the  paper  became  due  to  the 
literary  institution  by  its  corporate  name ;  and  that  an  action 
upon  the  paper  was  well  brought  in  the  corporate  name  of  the 
seminary,  without  any  formal  direct  assignment  thereof  from 
the  trustees- originally  appointed  by  the  conference. 


Section  2. 


JOINDEB    OF   PULINTIFirS. 


When  a  contract  is  made  with  several  persons,  if  their  legal 
interests  are  joint,  they  must  all,  if  living,  join  in  the  action  for 
a  breach  of  the  contract,  (a)  The  rule  is  that  all  who  have  a 
joint  l^al  interest,  or  are  jointly  entitled,  must  join,  even  though 
the  contract  be  in  terms  several,  or  be  entered  into  with  one 
person  only,  on  behalf  of  all.(&)  Hence,  where  the  consider- 
ation moves  from  several  persons  jointly,  such  persons,  as 
having  the  joint  legal  interest,  should  be  joined  as  plaintiffs,  in 
suing  for  a  breach  of  contract,  (c)  But  where  the  interests  are 
separate  and  distinct  the  parties  so  interest^  cannot  maintain 
a  joint  action  ex  contra€tu.(d)  And  a  party  having  no  legal 
interest  in  the  cause  of  action  cannot  join,  in  suing,  with  one 
who  has  an  interest  (e) 

Wh^n  a  contract  may  be  treated  either  as  joint  or  several, 
either  all  must  join,  or  each  sue  alone,  in  respect  of  his  several 
interest ;  and  where  one  of  several  persons  who  have  a  joint 
right  of  action  dies,  the  right  then  vests  in  the  survivors,  to  the 
exclusion  of  the  personal  representatives  of  the  deceased.  (/) 

(a)  1  Sannd.  158,  note  1.    8  Serg,  &  (e)  lb.    4  M.  &  W.  295.    5  id.  698, 

R.  d08.    10  Id.  257.    10  East,  418.    8  8.  C.    2  Wms.  Sannd.  116  a  (2.) 

T.  B.  140.    Arch.  Civ.  PI.  58.    Yelv.  (d)  Broom  on  Par.  20.    6  Porter,  208. 

177,  note  1.    8  Shep.  111.    2  id.  295.  {e)  lb.    4  Q.  B.  Rep.  511. 

8  Pike,  565.    3  Boew.  516.    6  Baer,  182.  (/)  9  B.  &.  Creaa.  588.    3  Tannt  90. 

16  Barb.  825.  Broom  on  Par.  21. 

(P)  Broom  on  Parties,  18. 
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In  New  York,  the  117th  sectioii  of  the  code,  which  declares 
that  '^all  persons  having  an  interest  in  the  subject  of  the  action^ 
and  in  obtaining  the  relief  demanded,  may  be  joined  as  plain- 
tiff ;''  is  now  the  rule  as  to  parties,  in  all  cases.  (9) 

Where  several  persons  jointly  procure  insurance  on  a  vessel 
owned  by  them  jointly,  they  cannot,  in  case  of  loss,  while  the 
ownership  remains  the  same,  maintain  separate  actions  to  recover 
their  several  shares  of  the  loss,  but  all  must  join.  (A) 

Where  several  auretiea  pay  the  debt  of  their  principal,  and 
tnere  is  no  evidence  of  a  partnership,  or  joint  interest,  or  of  pay-  ' 
ment  from  a  joint  fund,  the  presumption  of  law  is  that  each 
paid  his  proportion  of  the  same,  and  they  cannot  join  in  an 
action  to  recover  the  amount,  (t)  But  sureties  who  pay  the 
debt  jointly,  or  by  a  joint  note,  may  join  in  an  action  against 
the  principal  (2;) 

Joint  tenants  of  real  estate,  being  seised  per  my  et  per  tout^ 
and  deriving  by  one  and  the  same  title,  must  sue  jointly,  on 
their  joint  lease,  and  must  join  in  debt  and  avowry  for  reni(Z) 
So,  joint  tenants  and  tenants  in  common  of  a  chattel  must  join 
in  an  action  for  the  recovery  of  it,  or  its  value,  (m) 

Tenants  in  common  of  real  estate  may  join  or  sever  in  an 
action  on  a  contract  relating  to  their  estate,  as  for  use  and 
occupation;  though  they  must  sever  in  an  avowry  for  rent.(n) 
In  an  action  against  their  tenant^  their  joinder  or  severance  will 
depend  on  the  nature  of  the  thing  sued  for,  and  the  interest 
which  they  have  it  it.(o)  They  should  join  in  suing  in  debt  for 
rent,  if  reserved  entire  on  their  joint  lease ;  though  if  th^e  be 
no  joint  demise,  or  separate  reservation  of  rent  to  each,  there 
must  be  separate  actions  or  avowries,  (p)  Though  it  has  not 
been  decided  that  tenants  in  common  must  join  in  covenant,  yet 
they  may  join  in  those  actions  of  covenant  which  are  merely 
personal,  and  in  which  the  damages  are  seven^ble,  as  on  a  cove?: 

(g\  Loomifl  v.  Brown,  16  Barb.  826.  Cm)  8  Mis.  Rep.  622. 

(h)  8  Shcp.  111.  (»)  Bac.  Ab.  Joint  Ten.  K.    Co.  Litt. 

(»)  2  id.  222.  180.    Porter  v.  Bleiler,  17  Barb.  149. 
ik)  8  Met.  169,  661.  (o)  Broom  on  Par.  26. 

{l)  Bac.  Ab.  JointTen.  K.    Com.  Dig.        (p)  Ibid.    Com.  Dig.  Abate.  (B.  10.) 

Abate.  (£q.)  Cartb.  289. 
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• 
nant  to  repair,  or  to  procure  the  renewal  of  letters  patent.  (9) 
Tenants  in  common,  holding  nnder  one  and  the  same  deed,  are 
not  obliged  to  join  in  an  action  against  their  grantor,  for  a 
breach  of  the  covenants  of  warranty  in  such  deed.(r) 

Devisees  in  remainder  of  premises  out  of  which  a  rent  issnes, 
during  the  life  of  another,  may  maintain  a  joint  action,  against 
the  executor  of  the  tenant  for  life,  for  rent  collected  by  him^ 
which  became  due  after  the  termination  of  the  life  estate.(9) 

Where,  in  a  deed  itder  partes  a  party  to  the  deed,  and  a 
stranger,  are  joint  covenantees,  the  latter  cannot  join  in  an  action 
on  the  oovenants.(^)  If  the  interest  of  covenantees  is  joint,  aU 
must  join  in  an  action  upon  the  covenant,  and  words  of  sever- 
alty shall  not  prevail,  (k)  Thus  where  A.  covenanted  with 
several  persons,  and  to  and  with  each  of  them,  that  he  was 
lawfully  seised,  it  was  held  that  notvdthstanding  the  words  of 
severalty  all  the  covenantees  should  join  in  suing  on  the  cove- 
nant (t;)  Where  a  man  covenants  with  two  or  more  persons, 
using  words  which  prima  facte  import  a  joint  covenant,  but 
which  nevertheless  admit  of  being  construed  severally,  if  the 
interest  and  cause  of  action  of  each  of  the  covenantees  appear 
on  the  face  of  the  deed  to  be  several,  the  words  will  be  taken 
disjunctively,  and  the  covenant  will  be  construed  to  be  a  several 
covenant  with  each,  and  each  covenantee  may  bring  an  action 
for  his  particular  damage,  (u;)  So  where  the  covenant  is  to 
several,  for  the  performance  of  several  duties  to  each,  the  cove- 
nant will  be  moulded  according  to  the  several  interests  of  the 
parties,  and  each  will  only  recover  for  a  breach  as  far  as  his  own 
interest  extends,  (a?)  The  following  principles  are  stated  by  a 
recent  writer  to  have  been  established  by  the  late  cases  relating 
to  the  joinder  of  covenantees,  viz :  1.  That  where  the  covenant 
js  in  its  terms  several,  but  the  interest  of  the  covenantees  is  joint, 

(g)  Id.  27.   4  Bing.  N.  C.  781.   Carth.  M  5  Co.  18  b.    See  also  1  East,  497. 

289:  14  M.  &  W.  664, 

"  (r)  2  Fairf.  179.  (w)  Broom  on  Par.  8.    1  Cr.  M.  & 

(#)  Manhall  v.  Moseley,  21  N.  Y.  B.  612.    8  B.  &  G.  264.    8  Mod.  166. 

Bep.  280.  8  Tannt.  246. 

m  6  B.  d&  0.  718.  (x)  1  Bast,  601.    Piatt  on  Gov.  126, 

(u)  10  id. 413,  Sid.  868.  1B.4&P.67.  127. 
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they  must  join  in  sning  npon  the  covenant ;  2.  That  where  the 
covenant  is  in  its  terms  eaypresaly  eoki,  positively  Joint,  the  cove- 
nantees mnst  join  in  an  action  npon  the  covenant,  although,  as 
between  themselves,  their  interest  is  several.  3.  Where  the 
language  of  the  covenant  is  capahle  of  being  so  construedy  it 
shall  be  taken  to  be  joint  or  several,  according  to  the  interest  of 
the  covenantees.  (^)  A  covenant  cannot  by  express  words  be 
made  joint  and  several  with  the  covenantees,  where  their  inter- 
ests are  several.  Neither  can  it  be  so  where  their  interest  is 
joint,  because  the  court  will  construe  a  covenant  so  worded  as 
several  or  joint  according  to  the  interest  of  the  covenantees,  (s) 
When  one  of  several  joint  covenantees  or  obligees  dies,  the  sur- 
vivors, and  not  the  personal  representatives  of  the  deceased, 
must  sue,  with  an  averment  of  his  death,  (a) 

It  has  been  decided  in  New  York,  under  the  code,  that  where 
an  action  is  brought  upon  an  injunction  bond,  the  subject  of  the 
action  being  the  damage  sustained  by  the  plaintiffs  in  conse- 
quence of  the  injunction,  which  prevented  them  from  proceeding 
in  their  business,  all  the  obligees  may  join  as  plaintiffi,  notwith- 
standing the  claim  of  one  of  them  is  different,  in  its  character 
and  amount,  from  that  of  the  others.  (&.)  On  the  death  of  one 
of  two  joint  obligees,  the  right  of  action  vests  in  the  survivor ; 
and  on  his  death,  in  his  personal  representatives,  alone.  A 
joinder  of  the  personal  representatives  of  both  obligees  will  be 
erroneous. (c)  So  where  a  joint  and  several  note  is  given  by  two 
persons,  and  one  dies,  and  the  other  is  appointed  one  of  his 
executors,  the  survivor  cannot,  in  a  suit  on  the  note,  be  joined 
in  his  individual  capacity,  with  himself  and  his  co-executors.  ((2) 

All  the  joint  owners  of  a  fund  must  join  in  an  action  for  its 
recovery ;  and  each  has  a  right  to  use  the  names  of  all  in  bring- 
ing and  prosecuting  the  Buit.(e)  To  support  a  joint  action  by 
several  persons,  to  recover  back  money  paid  to  the  use  of  the 

(y)  Broom  on  Par.  8,b.  (e)  Minor,  864. 

(z)  14  M.  &  W.  678.  (d)  Morehouse  v.  BalloQi  16  Barb. 

(a)  Yelv.  177.    1  Bulatr.  26,  26.    1  289. 

Bast,  497.    1  B.  4&  P.  74.  («)  1  Meigs,  894. 
(6)  Loomis  v.  Brown,  16  Barb.  826. 
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defendant,  it  must  appear  that  the  money  was  paid  by  the 
plaintifb  out  of  a  joint  fand.(/) 

In  an  action  for  a  breach  of  a  contract  in  relation  to  jpart/MT" 
skip  concerns  all  the  partners  most  join.(gr)  Bat  dormant 
partners  need  not  be  joined.(A)  Neither  should  subsequently 
admitted  partners  be  joined,  even  though  they  were  admitted 
under  an  agreement  to  share  in  profit  and  loss  from  a  period 
anteoedent  to  the  contract.  («*)  The  proper  test  for  determining 
whether  any  particular  transaction  was  on  behalf  of  the  part- 
nership is,  whether  the  amount  to  be  recovered  would  go,  in  the 
first  instance,  to  the  partnership  fimd.(i)  If  an  application  for 
a  loan  be  made  generally  to  a  partner  in  a  bank,  the  borrower 
thereby  entitles  such  partner,  on  making  the  advance,  to  hold 
him  answerable  to  such  party  in  either  of  his  capacities,  of  a 
partner  or  of  a  private  individual,  according  to  that  in  which 
he  makes  the  advance.  (2)  But  where  the  loan  is  made  by  one 
member  of  a  firm,  and  nominally  in  his  individual  capacity,  the 
surviving  partners,  after  his  decease,  cannot  sue  for  the  amount 
of  such  loan ;  unless  they  distinctly  prove  that  it  was  in  reality 
intended  to  be  made  on  the  partnership  account,  (m)  Where  a 
partner  contracts  apparently  on  his  own  account,  but  really  on 
account  of  the  firm,  he  may  sue  alone,  or  the  firm  may  sue  on 
the  contract  made  by  him  as  their  agent  ;(n)  unless  such  partner 
was  clearly  dealt  with  in  his  individual  capacity  ;(o)  or  unless 
he  expressly  declared  the  subject  matter  of  the  contract  to  be 
his  sole  property.  Q?)  A  dormant  partner  must  join  in  suing  on 
a  bill  of  exchange  drawn  in  the  name  of  the  firm,  including  his 
own.  (9)  When  one  member  of  a  partnership  firm  becomes 
bankrupt,  the  solvent  partners  have  a  right  to  use  the  names  of 


z^ 


')  19  John.  219.  (2)  2  Cromp.  &  J.  188. 

\S)  16  id.  84.    8  Bing.  468.    8  M.  4&  (m)  Sims  v.  Bond,  5  B.  4&  Ad.  898. 

a  4S8, 491.  (n)  Broom  on  Parties,  62.    Ardon  T. 

{S)  8  Serg.  d&  B.  85.    2  Venn  R.  65.  Tncker,  4  B.  &  Ad.  815.    Skinner  ▼. 

7  id.  128.    6  Pick.  852.    4  Wend.  628.  Stocks,  4  B.  d&  Aid.  487.    Bawden  ▼. 

8  id.  666.    8Gowen,84.    2&ar.d&aill.  HoweU,  4  Soott,  N.  B.  881. 

159.    1  Dot.  178.    8  Ala.  Bep.  788.    10  (o)  Brandon  y.  Hubbard,  2  B.  4&  B. 

B.  4&C.  20.    1  Stark.  25.  11. 

(«)  1  Esp.  188.  (l>)  Lucas  ▼.  De  La  Conr,  1  M.  d&  S. 

(ib)  Bond  T.  Pittard,  8  M.  d&  W.  857.  249. 

Pearson  ▼.  Skelton,  1  M.  d&  W.  504.  (g)  Onidon  ▼.  BobsoBi  2  Camp.  802. 
Thacher  ▼.  Shepherd,  2  Chit  B.  652. 
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His  assignees,  on  giving  them  an  indemnity  against  costs,  (r) 
On  the  death  of  one  partner  the  sarvivors  xnnst  sne  as  such, 
without  joining  the  personal  representatives  of  the  deceased. («) 

It  has  been  decided  by  the  saperior  court  of  the  city  of  New 
York  that  when  a  policy  of  inawance^  by  its  terms,  makes  the 
loss  payable  to  a  mortgagee  of  the  premises  insured,  the  mort- 
gagee, in  case  his  debt  has  not  been  paid,  must  join  as  a  plaintiff, 
in  an  action  upon  the  policy,  or  sue  in  his  own  name.  If  he 
refuses  to  do  either,  the  insured  may  make  him  a  party  defend- 
ant. (^)  The  Supreme  Court  has  held,  in  a  more  recent  case, 
that  where  the  loss  is  payable  to  a  mortgagee,  he  only,  in  case 
his  mortgage  is  unsatisfied,  can  maintain  an  action  for  the 
insurance;  and  that  the  mortgagor  cannot  asssign  the  claim 
to  another  so  as  to  enable  the  assignee  to  sue  for  the  lo8s.(i«) 
Where  a  policy  of  insurance  has  been  assigned  as  collateral 
security,  the  assignor  and  the  assignee  may  join,  in  an  action 
thereon,  under  the  provisions  of  the  code.(t^) 

The  code  of  New  York  directs  that  of  the  parties  to  an  action 
those  who  are  united  in  interest  shall  be  joined  as  plaintiff  or 
defendants ;  but  if  the  consent  of  any  one,  who  should  have 
been  joined  as  plaintiff,  cannot  be  obtained,  he  may  be  made  a 
defendant,  the  reason  thereof  being  stated  in  the  complaint. 
When  the  question  is  one  of  a  common  or  general  interest  of 
many  persons,  or  when  the  parties  ar^  very  numerous  and  it  may 
be  impracticable  to  bring  them  all  before  the  court,  one  or  more 
may  sue  or  defend  for  the  benefit  of  the  whole.  (f£;)  It  has  been 
held  that  this  section  ought  to  be  construed  as  merely  re-enact- 
ing the  rules  that  otherwise  might  have  been  held  to  be  abol- 
ished, which,  prior  to  the  adoption  of  the  code,  prevailed  in 
courts  of  equity ;  and  consequently  it  is  to  suits  equitable  in 
their  nature  that  the  provisions  of  the  section  should  still  be 
exclusively  applied,  (a?)    To  enable  a  plaintiff  to  bring  a  suit  in 


(r)  Whitehead  v.  Hughes,  2  Cr.  &  («)  Boynton  y.  Clinton  and  Essex 

M.  8ia  Mu.  Ids.  Co.,  16  Barb.  254. 

(s\  Broom  on  Bar.  65.  (v)  Code,  (  119. 

(i)  Ennis  y.  Hannony  Fire  Ins.  Co.  {x)  Habicht  v.  Pemberton,  4  Sand. 

8  BoBw.  516.  659. 

(u)  Ripley  y,  Astor  Ins.  Co.,  17  How. 

9vSa 
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own  right,  and  on  behalf  of  others  having  a  common  inter- 
est, it  is  not  snfficient  to  allege  that  the  other  parties  are  so 
nomerons  that  it  would  be  impracticable  to  bring  them  all 
before  the  court ;  bat  the  nature  of  their  common  interest  must 
appear  to  be  such  as  would  entitle  them,  were  they  all  before 
the  court,  to  maintain  the  action  in  their  own  right,  or  in  their 
own  names,  (y)  The  provision  of  the  code,  above  mentioned, 
applies  indiscriminately  to  all  actions,  whether  they  involve 
questions  of  common  interest  or  not.(s)  When  the  question 
involved  is  one  of  common  or  general  interest,  the  action  may 
be  brought  by  one  or  more  for  the  benefit  of  all  who  have  such 
common  or  general  interest,  without  showing  that  the  parties 
are  very  numerous,  or  that  it  would  be  impracticable  to  bring 
them  all  before  the  court.(a)  An  action  may  be  brought  by  one 
or  more  of  several  legatees,  in  behalf  of  themselves  and  the 
others,  against  the  personal  representatives  of  the  testator,  and 
the  residuary  legatees  and  devisees,  for  an  account  of  the  per- 
sonal estate  and  of  the  debts,  legacies,  &c.  and  all  the  legatees 
may  avail  themselves  of  the  decree.  This  rule  is  not  changed 
by  the  code  of  procedure.(&) 

A  hostile  interest  which  will  prevent  the  joining  of  parties  as 
plaintifb,  within  the  meaning  of  the  cases,  occurs  when  the 
plaintiff  makes  a  claim  which  is  antagonistic  to  the  claim  of 
another.  It  cannot  occur  when  the  legal  rights  of  the  parties 
are  the  same  and  the  only  question  is  as  to  the  expediency  of 
having  those  rights  enforced  at  a  particular  time ;  unless  as  to 
some  of  the  parties  it  is  expedient  that  the  rights  should  be 
enforced  at  one  period,  while  as  to  others  it  is  expedient  that 
they  should  be  enforced  at  another  period,  (c) 

An  action  for  a  penalty,  of  which  one  half  is  given  to  the 
prosecutor  and  one  half  to  public  officers,  is  properly  brought  in 
the  names  of  both.((2) 

Where  two  persons  jointiy  place  securities,  in  which  they  are 

(y)  Habicht  r.  Pemberton,  4  Sand.  (b)  McKenzie   y.  L'Amotireanx,  11 

666.  Barb.  516. 

(«)  McKenzie   t.  L'Amonreanx,  11  (e)  Brooks  ▼.  Peck,  88  Barb.  619. 

Barb.  616.  (d)  BlasdeU  ▼.  Hewit,  8  Cai.  187. 

(a)  Ibid. 
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oneqaally  interested,  in  another's  hands,  for  collection,  one  can- 
not maintain  a  several  action  for  his  share ;  especially  without 
showing  what  proportion  of  the  money  belonged  to  him.(e) 

K  an  illegal  wager  is  made  by  one  person  as  agent  for  several 
persons  who  are  not  united  in  interest,  each  principal  may  main- 
tain a  several  action  for  the  recovery  of  the  amount  contributed 
by  him,  without  joining  the  others  as  plainti£Es.(/) 

Where  two  lease  jointly  for  a  certain  annual  rent,  and  the 
lessee  covenants  to  pay  it  ^'  to  them  to  each  an  equal  half,"'  both 
must  sue.  The  interest  in  the  rent  is  to  be  deemed  joint,  xmtil 
it  is  severed  by  several  payment.(^) 

If  a  covenant  is  made  to  several,  all  may  sue  upon  it,  though 
only  a  part  signed  and  sealed  it.  (A)  Prior  to  the  code,  although 
the  interest  of  some  of  the  covenantors  had  ceased  previous  to 
the  breach,  an  action  must  be  in  the  name  of  all.(i) 


Section  3* 


ALIENS. 


An  alien  friend  may  bring  an  action  in  our  courts  concerning 
personal  property,  (d.)  He  is  also  entitled,  at  common  law,  not 
only  to  take  and  hold  real  estate  until  office  found,  but  to  main- 
tain an  action  for  its  recovery,  in  case  of  intrusion  by  another.  (6) 
So  if  an  alien  is  authorized  by  statute  to  hold  land  in  any  par- 
ticular state,  he  may  maintain  an  action  in  respect  to  such  land, 
as  for  rent  reserved  in  a  lease. (c)  But  no  action  can  be  main- 
tained either  by,  or  in  favor  of,  an  alien  enemy,  unless  resident 
by  the  license  of  the  government ;  or  unless  the  contract  de- 
clared on  be  expressly  sanctioned  by  the  government ;  as  if  it 


» 


e)  Hill  ▼.  Gibbs,  6  Hill,  66.  (a)  Bac.  Ab.,  Aliens.    Broom  on  Par. 

)  Tates  V.  Foot,  12  John.  1.    Ruck-  86.    Browne  on  Ac.  S04. 

man   v.  Piteher,  1  N.  T.  Rep.  JB92.  (Jb)  BradBtreety.SapenrlsoraofOnei- 

See  Viflscher  y.  Tates,  11  John.  28.  da,  13  Wend.  646.    Jackson  ▼.  Beach, 

[g)  Tylee  v.  McLean,  10  Wend.  874.  1  John  Oas.  899.    Jackson  t.  Lmne,  8 

[h)  Smith  y.  Kerr,  8  N.  T.  Rep.  144.  id.  109. 

[%)  Bmilap  ▼.  Gregory,  10  id.  241.  (e)  8  Bony.  Inst.  107.   Ellice  y.  Winn, 

18  Wend.  842. 
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be  efibcted  under  a  trading  license.  (cQ  Tet  an  alien  enemy 
resident  in  this  country,  and  not  ordered  away  by  the  proper 
authority,  may  sue  and  be  sued,  in  time  of  peace ;  a  license  to 
remain  being  implied^  from  his  not  being  ordered  out  of  the 
country  by  the  executive,  (e)  And  when  the  right  of  action 
accrued  previous  to  the  alien  becoming  an  enemy,  the  remedy  is 
only  suspended  during  the  war.(/)  And  by  statute,  in  New 
York  the  time  of  the  pontinuance  of  the  war  is  not  to  be  deemed 
any  part  of  the  time  limited  for  the  commencement  of  an  action, 
or  making  an  en  try.  (^) 


Section  4. 

ASSIONOB  AND  ASSTGNSB. 

After  an  assignment  of  land^  or  of  a  chattel  real,  in  other 
cases  than  between  landlord  and  tenant,  when  the  assignee  of 
the  covenantee  is  owner  of  the  land  to  which  the  covenants 
relate  he  has  a  right  to  sue  on  such  as  run  therewith,  provided 
he  be  in  of  the  same  estate  as  the  original  grantee  or  cove- 
nantee, (a)  The  latter  party,  however,  may  sue  in  respect  of 
the  privity  of  contract,  although  not  owner  of  the  land  to 
which  the  covenants  relate.  (&)  The  assignee  may  maintain  the 
action  though  the  conveyance  to  himself  was  with  warranty,  (c) 
Where  an  express  covenant  runs  with  the  land,  as  a  covenant 
for  title,  the  assignee  need  not  be  expressly  named  therein,  in 
order  to  entitle  him,  being  owner  of  the  land,  to  sue  on  the 
covenant.  So  also  as  to  the  heir,  who  may  be  considered  as  an 
assignee.  ((2)  A  devisee  is  also  assignee  of  the  testator,  and  may 
sue  for  breach  of  covenant,  in  a  conveyance  to  the  testator,  that 

(<2)  1  Kent's  Com.  S7.     Broom  on  (a)  Broom  on  Par.  8  d.  Eai^e  v.  Saw- 
Par.  84.    6  T.  B.  28.    1  Camp.  482.  yer,  14  John.  89. 
1  Salk.  46.    16  East,  418.    11  John.  (h)  Ibid.    Stokes  v.  RnsselL  d  T.  R. 
418.  678. 

(#)  Clarke  v.  Morey,  10  John.  69,  (c)  Withy  v.  Mumford,  6  Cowen,  187. 

183.    6  Bin.  241.  Garlock  y.  Closs,  6  id.  148  n.   Snydam  v. 

(/)  Co.  Litt.  129  b.    16  East,  260.  Jones,  10  Wend.  180. 

I  Kent's  Com.  68.  {d)  Broom  on  Par.  8  d.    6  Co.  16. 

{g)  2  Bey.  Stat.  298,  %  82.  4  T.  B.  17. 
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the  grantor  was  lawfully  seiaed  and  had  a  good  right  to  convey ; 
for  such  a  covenant  runs  with  the  land.(e)  But  as  a  general 
rule  this  right  of  the  assignee  is  conlBined  to  such  breaches  of 
covenant  as  are  committed  subsequent  to  the  assignment  and 
during  the  continuance  of  his  estate  as  assignee.  (/)  When  the 
reversion  has  been  assigned  in  several  parts,  or  when  it  descends 
to  several  heirs,  each  is  entitled  to  his  proportion  of  the  rent, 
and  may  maintain  a  separate  action  for  it(ff)  An  assignee  of 
part  of  the  estate  may  maintain  an  action  of  covenant  pro 
tantOj  if  the  breach  were  subsequent  to  the  assignment ;  unless 
the  grantor  conveyed  with  warranty.(A) 

When  a  lessor  agrees,  in  the  lease,  to  allow  the  tenant  certain 
privileges,  in  the  use  of  water^  &c.  and  afterwards  deprives  him 
thereof,  the  cause  of  action  may  be  assigned,  by  the  lessee,  and 
an  action  brought  thereon,  in  the  name  of  the  assignee,  (i) 

Covenants,  however,  do  not  run  with  personcUty.Qc)  Hence 
a  covenant  in  a  charter  party,  to  pay  freight,  is  not  transferred 
to  the  assignee  of  the  ship  by  a  bill  of  sale  made  during  the 
voyage.  (Z)  Nor  can  the  assignee  of  an  apprentice,  according  to 
the  custom  of  the  city  of  London,  sue  on  the  covenants  ii^  the 
indenture  of  apprenticeship  to  which  to  which  he  is  not  a  party ; 
for  custom  caunot  make  au  assignee,  so  as  to  entitle  him  to 
sue.(m)  Neither  can  executors  sue  on  a  covenant  in  indentures! 
of  apprenticeship ;  the  apprentice  not  being  bound  to  serve  the 
executors  of  the  master. (w) 

It  is  said  to  be  an  obvious  principle  of  natural  law,  that  where 
the  learning,  skill,  solvency,  or  any  personal  quality  of  one  of 
the  pai*tie8  to  a  contract  is  a  material  ingredient  in  it,  then  the 
contract  can  be  performed  by  him  alone.  It  may  be  a  matter  of 
indifference  to  A.  whether  B.  or  C  be  the  purchaser  of  the  stock; 
or  shares  he  is  selling;  but  it  is  a  matter  of  great  moment 

(e)  KiDgdon  v.  Nottle,  4  M.  &  8.  53.  (h)  Spencer's  case,  5  Oo.  16    Seddoq 

(/)  Broom  on  Par.  9.    Com.  Dig.  v.  Senate,  18  East,  68. 

Cot.  (B.  8.)    Lewes  v.  Ridge,  Gro.  Eliz.  (t)  Splidt  v.  Bowles,  10  East,  279L 

868.    8  Bonv.  Inst.  160.  Milnes  v.  Brand,  6  M.  dt  a  411. 

[g)  8  Bonv.  Inst.  150.  (m)  Barker  v.  Beardwell,  1  Show.  4. 

[h)  Kane  v.  Sanger,  14  John.  89.  Com.  Dig.  C^ov.  (B.  8.) 

>')  Mnnson  v.  Eiley,  2  £.  D.  Smith,  (»)  iBazter  ▼.  Borfleld,  2  Stra.  1266. 
180. 
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whether  a  distingnished  artist,  or  his  nominee,  paint  a  picture  for 
which  A.  may  have  agreed  to  pay  a  certain  sTim.(o)  Accordingly, 
in  the  case  of  contracts  of  the  latter  kind,  it  is  not  competent 
for  a  person  who  has  appeared  as  agent  for  a  principal  on  whose 
personal  qualities  reliance  has  been  placed,  to  show  himself  to 
be  the  principal  and  to  sue  in  his  own  name.(p]  In  respect  to 
such  contracts  bankrupt-cy  confers  no  claim  on  the  assignees,  (j) 
The  benefit  of  such  contracts,  accordingly,  is  incapable  of  being 
assigned,  (r)  Thus  where  a  contract  established  a  personal  rela- 
tion between  an  author  and  his  publisher,  it  was  held  that  it  was 
incapable  of  assignment.  («)  A  contract  for  the  personal  ser- 
Tices  of  an  individual  cannot  be  performed  by  substitute,  either 
before  or  after  his  death.  (^) 

The  above  principles  are  we^  illustrated  in  the  case  of  Bobson 
Y.  l}rumfnond.{u)  There,  S.,  a  poachmaker,  entered  into  an 
agreement  to  furnish  D.  with  a  carriage,  for  the  term  of  five 
years,  at  seventy-five  guineas  a  year.  At  the  time  of  making  a 
contract  Q.  was  a  partner  with  S.,  but  this  was  unknown  to  D., 
the  business  being  carried  on  in  the  name  of  S.  only.  Before 
the  expiration  of  the  first  three  years  the  partnership  between 
8.  and  B.  was  dissolved,  S.  having  assigned  all  his  interest  in 
the  business  and  in  the  contract  in  question,  to  B.  and  the 
business  was  afterwards  carried  on  by  B.  alone.  D.  was  in- 
formed by  B.  that  the  partnership  was  dissolved,  and  that  he 
(R)  had  become  the  purchaser  of  the  carriage  then  in  his,  D.'s 
service.  The  latter  answered  that  he  would  not  continue  the 
contract  with  B.,  and  that  he  would  return  the  carriage  to  him 
at  the  end  of  the  then  current  year,  and  he  did  so  retmn  it. 
An  action  having  been  brought  in  the  names  of  B.  and  S. 
against  D.  for  the  two  payments  which,  according  to  the  terms 
of  the  contract,  would  become  due  during  the  last  two  years  of 
its  continuance,  it  was  held  that  the  action  was  not  maintaina- 
ble, the  contract  being  personal,  and  8.  having  transferred  his 

(o)  Fry  on  Spec.  Perf.  62.  (r)  Fry  on  Specif.  Perf.  68. 

(«)  Per  Alderson,  B.  in  Eayner  t.  (»)  Stevens  v.  Benning,  1  K.  &  J.  168. 

Grote,  16  M.  A.  W.  866.  (i)  Per  Allen,  J.  Clark  v.  Gilbert,  82 

(q)  Per  Abtnger,  L.  C.  B.  in  Gibson  Barb.  681. 

T.  CarrutbeTB,  8  M.  &  W.  848.  (u)  2  B.  &  Adol.  808. 
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interest  to  B.  and  having  become  incapable  of  performing  his 
part  of  the  agreement.  Lord  Tenierdeny  Ch.  J.  observes : 
^^Here,  after  the  partnership  between  B.  and  S.  had  ceased  to 
exist,  and  after  S.  had  ceased  to  carry  on  the  business  of  a 
coachmaker,  the  defendant  offered  to  continue  the  job  with  S. 
but  he  replied  that  that  was  impossible.  Now  the  defendant 
may  have  been  induced  to  enter  into  this  contract  by  reason  of 
the  personal  confidence  which  he  reposed  in  8.j  and  therefore 
have  agreed  to  pay  money  in  advance.  The  latter  therefore 
having  said  it  was  impossible  for  him  to  perform  the  contract, 
the  defendant  had  a  right  to  object  to  its  being  performed 
by  any  other  person,  and  to  say  that  he  contracted  with  S.  alone, 
and  not  with  any  other  person.''  LiUledcdCy  J.  said:  ^^I  think 
this  contract  was  personal,  and  that  S.  having  gone  out  of  the 
business  it  was  competent  to  the  defendant  to  consider  the 
agreement  at  an  end.  He  may  have  been  induced  to  enter  into 
the  contract  by  reason  of  the  confidence  he  reposed  in  S, ;  and 
at  all  events  had  a  right  to  his  services  in  the  execution  of  it" 
Farhcy  J.  observed:  "The  very  fact  of  S/s  having  transferred 
his  interest  in  the  contract  to  B.  (a  mere  stranger  as  far  as  the 
defendant  was  concerned)  was  equivalent  to  saying  (that  which 
he  did  afterwards  say,)  I  will  not  perform  any  part  of  the  con- 
tract ;  and  that  is  an  answer  to  the  present  action  brought  in 
the  names  of  S.  and  B. ;  for  the  defendant  had  a  right  to  have 
the  benefit  of  the  judgment  and  taste  of  S.  to  the  end  of  the 
contract,  and  which,  in  effect,  he  has  declined  to  supply,''  Pat- 
tersony  J.  says :  "  This  case  appears  to  me  to  admit  of  no  doubt. 
It  is,  in  substance,  a  case  where  a  person  having  made  a  contract 
in  his  own  name,  attempts  to  back  out  of  it,  and  transfer  it  to 
another  person.    That  he  had  no  right  to  do." 

Choses  in  action  are  not  assignable,  at  law,  so  as  to  entitle 
the  assignee  to  sue  in  his  own  name.  And  even  in  equity  it  is 
usual,  if  it  be  not  always  indispensable,  to  make  the  assignor, 
holding  the  l^al  title,  a  party  to  the  suit,  as  well  as  the  assignee, 
who  is  beneficially  interested,  (t?)    Without  at  least  an  express 

(v)  Kingdon  t.  Nottte,  4  M.  &  &  68. 
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promise,  the  assignee  of  a  chose  in  action  cannot  maintain  an 
action  npon  it  in  his  own  name.  A  part  payment  to  him  will 
not  xoiae  an  implied  promise,  (u^)  If  there  he  an  express  prom- 
ise to  the  assignee,  to  pay  the  debt,  he  mnst  sue  in  his  own 
name,  (a;)  '^ 

The  code  of  New  York,  however,  directs  that  every  action 
shall  be  prosecuted  in  the  name  of  the  real  party  in  interest, 
except  as  provided  in  section  113,  which  relates  to  suits  by 
executors,  trustees,  &c.{y)  Under  this  provision  it  has  been 
held  that  whether  the  title  of  an  assignee  of  a  chose  in  action 
be  legal  or  equitable,  if  he  has  the  whole  interest,  he  may  sue  in 
his  own  name.(s;)  It  has  been  determined  that  the  chief  object 
of  section  111  of  the  code  was  to  authorize  legal  actions  in  the 
name  of  the  assignee  of  a  chose  in  action.  It  does  not  author- 
ise an  action  by  parties  merely  equitaUy  interested ;  nor  where 
the  demand  arises  from  a  wrong.  Hence  insurers,  who  have 
paid  to  the  insured  a  loss  occasioned  by  a  collision  cannot  main- 
tain an  action  in  their  own  names  against  the  proprietor  of  the 
colliding  boat,  to  recover  the  amount.  The  action  against  the 
wrongdoer  must  be  in  the  name  of  the  owner  of  the  boat  in- 
sured, (a) 

The  code  has  also  abrogated  the  old  rule  that  a  bond  must  be 
sued  in  the  name  of  the  obligee.  The  suit  must  now  be  in  the 
name  of  the  real  party  in  interest  (6)  Where  an  administra- 
tion bond  is  assigned  to  a  creditor  of  the  estate,  to  be  prose- 
cuted, such  creditor  being  the  real  and  only  party  in  interest, 
should  sue  in  his  own  name.(o) 

The  113th  section  of  the  code  authorizes  an  executor  or 
administrator,  a  trustee  of  an  express  trusty  or  a  person  ex- 
pressly authorized  by  statute,  to  sue  without  joining  with  him 
the  person  for  whose  benefit  the  action  is  prosecuted.  A  trustee 
of  an  express  trust,  within  the  meaning  of  that  section,  it  is 

(«)  Dubois  v.  Donbleday,  9  Wend.  Smith,  278.     Combs  ▼.  Bateman,  10 

S17.    Jessel  ▼.  Williamsbargh  Ins.  Co.,  Barb.  578. 

8  HiU,  88.  (a)  Mutual  Ins.  Co.  t.  Eatou,  11 N.  T. 

(x)  Compton  t.  Jones,  4  Cowen,  18.  Leg.  Obs.  140. 

(y)  Code,  ^  111.  (6)  Baggott  t.  Boulger,  i  Puer,  160. 

(z)  Hastings  t.  McKinley,  1  £.  D.  (c)  Ibid. 
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declared,  shall  be  coDstrned  to  include  a  person  with  whom  or 
in  whose  name  a  contract  is  made  for  the  benefit  of  another. 

A  policy  of  insurance  on  the  life  of  an  individual  is  assigna- 
ble, like  an  ordinary  chose  in  action.  The  assignee  for  value  of 
such  a  policy  is  entitled,  on  the  death  of  the  party  whose  life  is 
insured,  to  recover  the  full  sum  insured,  without  reference  to 
the  consideration  paid  by  him  for  the  assignment,  (d)  The 
assignee  of  a  life  policy,  in  trust  for  the  wife  of  the  assured, 
may,  upon  the  death  of  the  assured,  sue  in  his  own  name,  for 
the  sum  insured,  as  trustee  of  an  express  trust,  (e) 

Where  an  assignment  of  property  is  made  by  a  debtor,  in 
trust  for  the  benefit  of  creditors,  and  the  assignee  is  empowered 
to  execute  the  trusts  and  pay  certain  creditors,  and  to  pay  the 
balance  to  the  assignor,  the  assignee  may  bring  an  action  in  his 
own  name,  without  joining  the  cestuis  que  trust  as  plaintifil(/) 

There  are  some  contracts  which  are  assignable  at  law.  When 
these  are  assigned,  the  assignee  may  maintain  an  action  in  his 
own  name.  Of  this  kind  are  promissory  notes,  which  are  made 
so  by  statute,  bills  of  exchange,  by  mercantile  usage  recognized 
by  the  common  law,  bail-bonds,  replevin-bonds,  &o.(g)  An 
indorsement  of  a  bill  or  note,  in  blank,  conveys  a  joint  right  of 
action  to  as  many  as  agree  in  suing  on  the  instrument,  without 
proving  a  partnership  between  them.  But  if  a  bill  be  indorsed 
specially  to  a  firm,  evidence  must  be  given  that  the  firm  con-* 
sists  of  the  persons  who  sue  as  plaintifib.(%) 

When  a  contract  not  assignable  at  law  has  been  assigned,  and 
a  recovery  on  such  contract  is  sought,  the  action  must,  by  the 
common  law,  be  in  the  name  of  the  assignor,  for  the  use  of  the 
assignee,  and  the  former  will  hold  the  amount,  when  recovered, 
as  trustee  for  the  assignee,  (t) 

The  section  of  the  code  of  New  York  which  requires  every 
action  to  be  prosecuted  in  the  name  of  the  real  party  in  interest, 
(sec.  Ill,)  declares  that  the  provisions  therein  contained  shall 

(d)  St  John  V.  Mntnal  Life  Ins.  Co.,  on  Par.  108.    9  H  d&  W.  92.  12  How. 

8  Kern.  81.  Pr.  R.  166. 

r*}  S.  C.  2  Dner,  419.  (h)  Id.  22  f.    Ord  v.  Portal,  8  Camp, 

r/)  Lewis  T.  Orabam,  4  Abb.  106.  289.  Lowe  v.  Copestake,  8  C.  &  P.  800. 

[g)  Broom  on  Par.  22b.    22c    Ham.  (•)  Broom  on  Par.  22  b.  c. 
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not  be  deemed  to  authorize  the  assignment  of  a  thing  in  action 
not  arising  out  of  contract.  The  112th  section  declares  that  in 
case  of  the  ass^ment  of  a  thing  in  action,  the  action  by  the 
assignee  shall  be  without  prejudice  to  any  set-off,  or  other  de- 
fense, existing  at  the  time  of,  or  before,  notice  of  the  assignment 
But  that  section  does  -not  apply  to  a  negotiable  promissory  note, 
or  bill  of  exchange,  transferred  in  good  &ith  and  upon  good 
consideration,  before  due.  The  effect  of  this  section  is  that  an 
assignee  still  takes  and  prosecutes  the  demand  subject  to  all  the 
equities  existing  between  the  parties  to  the  contract.  (A;) 

The  mere  holder  of  a  promissory  note,  who  has  no  interest  in 
it,  cannot  maintain  an  action  upon  it.  Such  action  can  only  be 
prosecuted  in  the  name  of  the  owner  of  the  note,  or  the  real 
party  in  interest.  (2)  Although  previous  to  the  code  a  special 
guaranty  was  not  n^otiable,  and  an  assignment  would  not 
authorize  a  suit  in  the  name  of  the  assignee,  now  the  action 
may  be  maintained  by  the  assignee,  he  being  the  real  party  in 
interest,  (m) 

Where  a  mortgagor  takes  a  policy  of  insurance  in  his  own 
name,  with  a  clause  making  the  loss  payable  to  the  mortgagee, 
the  latter,  in  case  a  loss  occurs  while  his  debt  remains  unpaid,  is 
the  proper  person  to  sue,  and  the  mortgagor  cannot  assign  the 
daim  to  another,  so  as  to  enable  the  assignee  to  sue  for  a  loss.(n) 
Where  the  charter  of  an  insurance  company  provided  that,  upon 
an  assignment  of  the  subject  insured,  and  of  the  policy,  before 
loss,  with  notice  to  the  company,  the  assignee  should  have  all 
the  benefit  of  the  policy,  and  might  sue  in  his  own  name,  and 
A.  and  B.  insured  and  A.  assigned  to  B.,  it  was  held  that  B. 
alone  could  8ua(o)  The  assignee  of  a  policy  of  insurance  can- 
not sue  at  law,  upon  it,  in  his  own  name,  though  the  assignment 
was  made  with  the  consent  of  the  insurer. (|>)  Otherwise  where 
the  charter  of  the  company  provides  that  an  assignee  may  have 

(k)  Western  Bank  ▼.  Sherwood,  29  (o)  Ferris  v.  North  Am.  Fire  Ins.  Co.. 

Barb.  888.  1  Hill,  71.    See  MaDQ  v.  Herkimer  Co. 

(T)  Parker  t.  Totten,  10  How.  Pr.  R.  Mo.  Ins.  Co.  4  id.  187.    Granger  v.  How. 

2S8.  Ins,  Co.,  6  Wend.  200. 

(m)  Small  ▼.  Sloan,  1  Bosw.  862.  (p)  Jessel  v.  Williamsbnrgh,  Ins.  Co., 

(n)  Biplej  v.  Aator  Ins.  Co.,  17  How.  8  HUl,  88. 
Pr.Bep.444. 

\ 
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the  policy  ratified  and  oonfinned  for  his  own  benefit,  and  he  has 
done  80.  He  then  claims  as  the  insured,  not  as  assignee.  (7) 
Where  one  insured  assigns  the  policy,  retaining  an  interest,  he 
may,  under  the  code,  join  with  his  assignee  in  an  action  upon 
the  policy,  (r)  Since  the  code,  an  ass^nee  of  the  policy  may  sue 
in  his  own  name.(6) 

The  assignor  of  a  cause  of  action,  who  has  transferred  it 
absolutely,  need  not  be  made  a  party  to  an  action  on  it ;  and  is 
bound  by  the  judgment,  except  as  between  himself  and  his 
assignee,  though  he  is  not  made  a  party.  (^)  And  a  cotempo- 
raneous  parol  agreement  that  the  assignor  and  assignee  of  a 
claim  are  to  share  whatever  the  latter  can  collect,  upon  it,  does 
not  make  the  former  a  necessary  party  to  a  suit  brought  upon 
the  claim,  where  the  ass^ment  was  a  written  one,  and  absolute 
on  its  face.(t«) 

But  where  it  was  shown,  without  objection,  that  another 
person  besides  the  assignee  was  to  share  in  the  proceeds,  it  was 
held  that  the  assignee  could  not  maintain  the  action.  The 
complaint  alleging  only  an  individual  claim,  the  plaintiff  could 
not  recover  as  the  trustee  of  an  express  trust,  (t;) 

A  claim  for  unliquidated  damages  upon  a  breach  of  contract 
to  employ  and  pay  a  person,  is  assignable,  and  should  be  sued 
upon  in  the  name  of  the  assignee,  (k;) 

A  claim  for  damages  arising  from  the  wrongful  conversion  of 
personal  property  is  a  chose  in  action  that  is  assignable.  And 
a  general  assignee  in  an  assignment  made  for  the  benefit  of  cred- 
itors takes  such  chose  in  action  by  the  assignment,  and  may  sue 
on  it  in  his  own  name.(x) 

The  interest  of  a  widow  in  the  damages  which  may  be  recov- 
ered in  a  suit  under  chapter  450  of  the  Laws  of  1847,  against 
one  whose  wrongful  act,  neglect  or  default  has  caused  the  death 

(g)  Mann  v.  Herkimer  County  Ma.  (v)  Lewande  ▼.  Dunham,  1  Hilt  114. 

Ins.  Co.,  4  mil,  187.  (w)  Martin  t.  Story,  2  E.  B.  Smith, 

(r)  Boynton  v.  Clinton  and  Essex  898. 

Ma.  Ins.  Co.,  16  Barb.  264.  (z)  McKee  ▼.  Jndd,  2  Eer.  622.    See 

(«)  Fowler  v.  New  Tork  Indemnity  also  BaUer  ▼.  N.  T.  and  Erie  R.  E.  Co., 

Ins.  Co.,  23  Barb.  148.  22  Barb.  110.    Hoyt  v.  Thompson,  1 

[f)  Sheldon  v.  Wood,  2  Bos.  278.  Seld.  847. 

>)  Dargin  v.  Irelimd,  4  Ker.  822. 
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of  her  infant  son  is  one  capable  of  assignment.  (^)  So  as  to  a 
cause  of  action  arising  upon  a  tort,  for  the  taking  or  conversion 
of  personal  property,  which  suryives  the  party,  and  goes  to  the 
executors  or  administrators.  An  assignment  of  such  a  claim 
carries  with  it  the  assignor's  title  to  the  property  converted,  and 
vests  it  in  the  assignee,  (as)  Although  a  mere  right  of  action  for 
a  tort  is  not  assignable,  yet  after  the  conversion  of  a  chattel 
the  owner  may  sell  the  chattel  itself,  so  as  to  give  the  purcl^aser 
a  right  to  reclaim  it  from  the  wrongdoer,  or  maintain  trover  for 
it,  after  demand  made  in  his  own  behalf,  and  a  refusal  to  give 
it  up.  (a)  An  assignment  of  an  indented  apprentice,  though 
not  binding  on  him,  is  good  between  the  parties.  (6) 

Under  the  revised  statutes  of  New  York  a  mere  possibility 
coupled  with  an  interest  is  capable  of  being  assigned,  (c)  A 
claim  against  a  foreign  government,  for  an  illegal  capture,  is 
assignable.  (cQ 

Since  the  code,  an  assignee  t^kes  precisely  the  same  interest, 
on  the  assignment  of  every  species  of  demand,  either  at  law  or 
in  equity,  as  he  did  before.  Hence,  if  the  demand  is  such  as 
was  capable  of  assignment  before  the  code  was  adopted,  so  as  to 
carry  an  equitable  interest  to  the  assignee,  it  is  such  a  demand 
as  will  now  pass  by  assignment,  so  as  to  give  the  assignee  a 
right  of  action  thereon.  Claims  for  mere  personal  torts,  which 
die  with  the  person — such  as  slander,  assault  and  battery,  false 
imprisonment,  crim.  con.,  seduction  and  the  like — ^are  not  assign- 
able ;  but  claims  for  taking  and  converting  personal  property, 
or  for  injury  to  it,  and  it  seems,  generally,  all  such  rights  of 
action  for  a  tort  as  would  survive  to  the  personal  reprentatives 
of  the  party,  may  be  assigned,  so  as  to  pass  an  interest  to  the 
assignee,  which  he  can  assert  in  his  own  name,  in  a  civil  action 

(y)  Qainn  ▼.  Moore,  15  N.  T.  Rep.  (h)  Gailderland  v.  Knox,  5  Cowen, 

482.     Doedt  ▼.  Wiswall,  16  How.  Pr.  R.  868. 

128.    Beach  t.  Bay  State  Steamboat  {c)  Lawrence  v.  Bayard,  7  Paige,  76. 

Co.  16  id.  1.  1  R.  8.  725,  ^  85. 

(z)  Robinson  t.  Weelcs,  6  id.  161.  {d)  Couch  v.  Pelaplaine,  2  N.  V.  Rep. 

(a)  Hall  ▼.  Robinson,  2  N.  Y.  Rep.  897.    16  Peters,  221. 
298.    1  £.  D.  Smith,  522. 
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under  the  code,  as  he  formerly  might  do  in  the  name  of  the 
assignor,  at  ]aw.(e) 

Any  interest  to  which  the  personal  representatives  of  a  de- 
ceased party  would  not  succeed  is  not  the  subject  of  assign- 
ment, inter  vivos;  such  as  a  right  of  action  for  damages 
caused  by  a  false  and  fraudulent  representation  of  the  solvency 
of  another.  Such  a  right  of  action  would  not  survive  to  the 
personal  representatives  of  the  party  defrauded.  (/)  Nor  can 
the  right  of  action  to  recover  back  money  paid  in  pursuance  of 
a  bet  or  wager  upon  a  horse  race  be  assigned,  so  as  to  enable 
the  assignee  to  sue  in  his  own  name.(gr)  So  in  respect  to  a 
cause  of  action  for  malicious  abuse  of  legal  process  against 
property,  or  for  excessive  distress; (7^)  or  for  an  unliquidated, 
unrecognized  claim,  arising  ex  delicto  ;  as  against  common'  car- 
riers, for  a  breach  of  duty  as  such.(t)  The  common  law  rule 
on  this  subject  is  not  altered  by  the  code.  Such  cases  and 
rights  as  were  assignable  before  the  code  took  effect  are  still 
assignable,  and  no  others.  An  action  against  a  carrier,  for  a 
breach  of  duty,  in  omitting  to  deliver  property  intrusted  to  him, 
arises  out  of  contract,  but  is  founded  on  the  general  obligations 
of  the  common  law.(i) 

An  assignment  in  an  action  for  the  claim  and  delivery  of 
personal  property,  of  the  judgment  recovered  by  the  defendant, 
and  all  moneys  to  be  obtained  thereon,  transfers  the  .undertaking 
executed  in  the  action  ;  and  the  assignee  may  maintain  an  action 
upon  the  undertaking.  (Z) 

Actions  for  the  breach  of  a  promise  of  marriage,  for  unskillr 
fulness  of  medical  practitioners  contrary  to  their  implied  under- 
taking, and  the  imprisonment  of  a  party  on  account  of  the 
neglect  of  his  attorney  to  perform  his  professional  engagement, 
fall  under  the  head  of  actions  for  injuries  to  the  person,  and  are 
not  assignable,  (m)    Neither  is  the  right  of  dower  in  a  wife, 

(tf)  Butler  V.  N.  Y.  and  Erie  R.  R.  Oo.,        (h)  4  Ser$r.  &.  R.  19.    18  id.  64. 
22  Barb.   110.     Hodsmaa  v.  Western        (t)  Thurman  v.  Wells,  18  Barb.  500. 

R.  R.  Corp.  7  How.  492.    Purple  v.  Hud-  Hodgman  v.  Western  R.  R.  Co.,  7  Howl 

son  River  R.  R.  Co..  1  Abb.  83.  Pr.  Rep.  49i2. 

(/)  Zabriskie  v.  Smith,  8  Kern.  822.        (k)  Ibid. 
Hjslop  V.  Randall,  11  How.  Pr.  R.  97.  (2)  Bowdoin  t.  Ooleman,  8  Ab.  481. 

(g)  Weybum  v.  White,  22  Barb.  82.         Qm)  Zabriskie  t.  Smith,  8  Kern.  888. 
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oontmgent  on  h&c  surviving  her  hnsband,  tiie  snbject  of  grant 
or  a88ignment.(n)  Nor  is  a  mere  jw  precariumj  or  right  rest- 
ing in  carte67.(o) 

Where  an  action  is  brought  in  the  name  of  an  assignor,  hy 
the  assignee  or  person  beneficially  interested,  the  defendant  can- 
not avail  himself  of  the  plaintiff's  want  of  interest,  or  of  the 
&ct  that  some  person  other  than  the  one  for  whose  benefit  the 
suit  is  bronght  is  the  person  beneficially  interested,  (p) 

In  New  York,  the  code  (sec.  121)  provides  that  no  action 
shall  abate  by  the  transfer  of  any  interest  therein,  if  the  cause 
of  action  survive  or  continue;  but  the  action  shall  be  con- 
tinued in  the  name  of  the  original  party;  or  the  court  may 
allow  the  person  to  whom  the  transfer  is  made  to  be  substituted 
in  the  action. 

It  has  been  decided  that  in  case  of  a  transfer  of  the  interest 
of  the  plwitiff  in  the  subject  of  the  action,  it  is  optional 
with  the  court,  on  the  death  of  the  plaintiff,  whether  or  not 
to  allow  the  assignee  to  be  substituted  and  the  action  con- 
tinued in  his  name;  and  on  an  application  for  that  purpose 
the- defendant  should  be  heard,  and  his  interests  taken  into 
account.  (^)  And  when,  pendente  lUe,  in  an  action  on  oontract, 
the  plainti£b  sell  and  assign  the  subject  nuttter  of  the  action  to 
a  third  person,  he  will  not  be  substituted  as  plaintiff,  on  motion 
of  the  plainti&  to  the  record,  and  without  notice  to  him.  The 
allied  purchaser  is  the  person  to  move  for  substitution ;  and 
be  should  do  so  on  notice  to  the  plaintiffs,  as  well  as  to  the 
defendant.  It  is  not  a  matter  of  course  to  order  a  substitution 
without  imposing  any  conditions,  (r)  In  McChum  v.  Leaven^ 
worthy (s)  it  was  held  (Ingraham,  P.  J.  dissenting)  that  the 
court  has  the  power  to  admit  an  assignee  of  an  interest  in  a 
cause  of  action  pendente  lite  to  be  made  a  party  to  the  suit, 
upon  his  own  application.    In  case  of  such  an  assignment  it 

(»)  Moore  ▼.  Mayor  &a  of  N.  Tork,  Martin  t.  Hawkes,  16  id.  405.  Dawson 
4  Md.  118.  T.  Coles,  16  id.  61. 

Jo)  HnDfleU  v.  Lewis,  4  Hill,  642.  (g)  Sheldon  ▼.  Hayens,  7  How.  Pr. 

p)  Raymond  v.  Johnson,  11  John.    Bep.  268. 
L     Clows   T.  Hawley,    12  id.  486.       (r)  Howard  t.  Taylor,  Id.  880. 

Is)  2  E.  D.  Smith,  24. 
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IB  entirely  a  matter  of  discretion  with  the  conrt  whether  the 
assignee  shall  be  substituted  as  plainti£(^)  The  assignee  should 
not  be  allowed  to  be  substituted  as  plaintiff  where  the  object 
principally  is  to  make  the  original  plaintiff  a  witness,  (tt) 

The  code  of  procedure  (sec.  71)  contains  a  provision  that 
no  action  shall  be  brought  upon  a  judgment  rendered  in  any 
court  of  the  state  of  New  York,  except  a  justice's  court,  between 
the  same  parties,  without  leave  of  the  court  for  good  cause 
shown,  on  notice  to  the  adverse  party.  It  has  been  decided 
that  this  provision  does  not  prohibit  the  bona  fide  assignee  of 
a  judgment  from  commencing  an  action  upon  it  without  first 
obtaining  leave  of  the  court,  (vj  It  is  so  obviously  for  the 
interest  of  an  assignee,  in  many  cases,  to  sue  upon  an  assigned 
judgment,  that  the  natural  meaning  of  the  words,  ^^  between  the 
same  parties,''  should  not  be  enlarged  by  judicial  construction, 
so  as  to  deprive  an  assignee  of  that  right.(K;) 

An  assignee  under  a  general  assignment  for  the  benefit  of 
creditors  is  to  be  deemed  in  law  the  holder  and  owner  of  things 
in  action  assigned  to  him,  so  as  to  entitle  him  to  maintain  an 
action  in  his  own  name  as  plaintiff,  without  setting  out -his 
representative  character.  The  avails  he  must  account  for  to  the 
beneficiaries  of  the  trust,  but  the  demands  are  nevertheless  his 
own  for  the  purpose  of  being  converted  into  money.  He  is  an 
assignee  of  an  express  trust ;  has  the  entire  legal  title,  and  may 
sue  in  his  own  name,  without  referring  to  his  character  as 
assignee.  'He  makes  titie  under  the  assignment,  as  in  any  other 
case  of  sale  and  transfer,  (a?)  Even  though  an  assignment  for 
the  benefit  of  creditors  is  fraudulent,  it  is  valid  as  between  the 
parties ;  and  the  assignees  are  the  proper  plaintiffe  in  an  actiofi 
to  recover  from  a  debtor  a  demand  assigned  to  them.(^) 

In  a  late  case  in  the  superior  court  of  the  city  of  New  York, 
an  action  brought  by  parties  as  assignees,  under  a  statutory 
assignment  executed  in  England,  was  sustained.(s) 

(i)  Murray  v.  General  Mutual  Ins.       Cw)  Ibid. 
Co.,  2  Dner,  607.    Harris  ▼.  Bennett,       (x)  Bntterfleld  t.  Ifacomber,  22  How. 
6  How.  Pr.  R.  220.    Sheldon  t.  Havens,    Pr.  Rep.  160. 


7  id.  268.  (y)  Ogden  ▼.  Prentice,  88  Barb.  160. 

fit)  Harris  v.  Bennett,  6  id.  220.  (z) 

(v)  Tnfts  ▼.  Braisted,  4  Doer,  607. 


0  Harris  ▼.  Bennett,  6  id.  220.  (z)  Crosbie  t.  Leary,  6  Bosw.  812. 
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Where  an  action  is  bronght  in  the  name  of  an  assignor^  by 
the  assignee  or  person  beneficially  interested^  the  defendant  can- 
not avail  himself  of  the  plaintiff's  ytsxit  of  interest,  (a)  The 
fact  that  the  holder  and  owner  of  a  negotiable  promissory  note 
prosecutes  in  the  name  of  a  stranger,  without  his  knowledge  or 
consent,  is  no  bar  to  a  recovery.  (&) 

In  Harger  y.  McOullough,{c)  the  second  indorsee  and  holder 
of  a  bill  of  exchange  had  obtained  judgment  against  the  draw- 
ers, and  the  second  indorserj  who  was  liable,  paid  the  amount 
to  the  holder  and  received  from  him  an  assignment  of  the  judg- 
ment. The  drawers  were  an  incorporated  company,  the  stock- 
holders  of  which  were  personally  liable  for  its  debts.  It  was 
held  that  the  assignee  might  use  tSe  name  of  the  plaintiff  in 
the  judgment,  in  an  action  to  enforce  the  liability  of  stockholders. 


Section  6. 

IN  CASE  07  BAKKBUPTOT^   OR  INSOLYSNOT. 

In  case  of  the  bankruptcy  or  insolvency  of  a  person  who  is 
beneficially  interested  in  the  performance  of  a  contract  made 
before  the  act  of  bankruptcy,  or  before  the  assignment  under  the 
insolvent  laws,  iihe  action  should  be  brought  in  the  name  of  his 
assignees,  (a)  Though  contracts  of  a  bankrupt  generally  pass 
as  property,  yet  this  is  not  universally  true.  Contracts  contin- 
uing after  the  bankruptcy,  and  depending  on  the  future  personal 
services  of  the  bankrupt,  do  not  pas8.(&)  Those  which  must 
be  a  charge  upon,  instead  of  a  benefit  to,  the  estate,  do  not  pass. 
Nor  do  those  which  cannot  be  made  available  for  the  payment 
of  the  debts,  (c) 

The  personal  property  of  a  bankrupt,  whether  inserted  in  his 

(a)  Abop  ▼.  CidDes,  10  John.  896.  894.   9  id.  484.  See  8  SaUc  61.  8  T.  B. 

BaTmoiid  ▼.  Johnson,  11  id.  488.  779|  488.    Ham.  on  Par.  167.    Com. 

(5)  Gage  ▼.  Kendall,  15  Wend.  640.  Dig.  Abate.  E.  17.    Ward  ▼.  Jenldnji, 

Guernsey  v.  Bums,  25  id.  411.  10  Met  588. 

{e)  2  Denio,  119.  (h)  Streeter  v.  Somner,  11  Foster, 

(a)  1  Chit.  PL  14.    2  Dall.  276.    8  542.  ^ 

Yeatea,  520.    7  Serg.  d&  B.  182.    5  id.        («)  Ibid. 
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sehednle  of  e£fects  or  not,  vefits  in  his  aflsignee,  upon  his  appoint- 
ment.(d)  The  rights  and  property  of  the  bankrupt  at  the  time 
of  filing  his  petition,  vest  in  the  assignee,  by  relation,  (e)  And 
«fter  a  person  has  been  declared  a  bankmpt,  and  his  goods  have 
passed  to  the  ass^ee,  the  bankrapt  has  no  right  of  property^ 
or  of  possession,  in  the  goods.(/)  The  assignee  succeeds  to  all 
the  rights  and  interests  of  the  bankrupt,  to  precisely  the  same 
extent  that  the  bankrupt  himself  was  interested,  subject  to,  and 
affiected  by,  all  the*  equities,  liens  and  incumbrances  existing 
against  them  in  the  hands  of  the  bankrupl(9) 

An  action  brought  in  the  state  of  New  York,  by  the  assignee 
of  an  insolvent  debtor  in  another  state  must  be  in  the  name  of 
the  insolvent,  and  not  in  the  names  of  his  as8ignees.(A)  Where 
a  suit  has  been  commenced  by  an  insolvent  before  the  assign- 
ment of  his  estate,  the  suit  will  not  abate  by  his  dischaige,  but 
will  be  continued  in  the  insolvent's  name,  for  the  benefit  of  his 
assignees,  (t) 

By  section  three  of  the  United  States  bankrupt  act  (of  1841,) 
an  action  commenced  by  a  party  before  he  is  declared  to  be  a 
bankrupt  may  be  prosecuted  after  he  is  so  declared,  in  the  name 
of  his  assignea^) 

A  suit  may  be  brought,  in  New  York,  in  the  name  of  a 
foreign  bankrupt,  and  he  may  be  joined  with  the  assignees  of  a 
copvtner,  who  is  bankrupt  in  this  country.  (Z)  So  in  Pennsyl- 
vania, al8o.('m)  Such  action  is  ouly  maintainable  in  the  name 
of  the  foreign  bankrupt  himself.  Foreign  assignees  cannot  bring 
an  action  at  law,  here,  in  their  own  names,  (ti)  Our  courts  will 
not  recognize  or  enforce  a  right  or  title  acquired  under  a  foreign 
bankrupt  law,  or  foreign  bankrupt  proceedings,  (o) 

Where  a  debt  is  due  to  one  who  is  deemed  to  be  a  bankrupt, 
or  who  makes  an  assignment  under  the  insolvent  laws,  an  action 
at  law  for  the  recovery  of  the  debt  must  be  brought  in  the  name 
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d)  Jewett  ▼.  Preston,  14  Shep.  400.  (%)  Raymond  ▼.  Johnsoni  11  John.  488. 

e)  McLean  ▼.  Bock^,  8  McLean,  (k)  Ames  v.  Qilmani  11  Met.  289. 

(2)  Bird   ▼.  Cairtat,    2  John.    842. 

(/)  Bedman  ▼.  Oould,  7  Blackf.  861.  Bajmond  t.  Johnson,  10  id.  48a 

Lacy  T.  Bockett,  11  Ala.  B.  1002.  (m)  2  AshuL  486.    6  Watts  &  Sei^.  9. 

(g)  Strong  v.  Chiwson,  6  Oilman,  846.  in)  Blane  t.  Drommond,  1  Brock.  62. 

Carmack  ▼.  Bisquay,  11  Ala.  Bep.  286.  (o)  Mosselman  v.  Caen,  84  Barb.  66. 

(A)  BaymondY.  Johnson,  11  Jdm.  488.  8  Wend.  688.    28  Id.  87. 
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of  the  aflsignee,  only  in  case  the  debt  is  such  that  the  assignee 
has  a  beneficial  interest  therein  as  trustee.  If  the  bankrupt 
was  mere  nominal  owner,  the  action  may  be  in  his  name,  not- 
withstanding the  assignment  (p)  The  New  York  insolvent  act 
of  1819  vests  the  assignees  with  the  debtor's  things  in  action, 
with  the  same  legal  consequences  as  follow  the  sale  of  a  thing  in 
possession.  The  assignee  can  sue  at  law.  Hence  an  action  on 
a  judgment  obtained  by  two — one  having  made  an  assignment 
under  the  insolvent  act — must  be  brought  in  the  names  of  his 
assignees  and  the  solvent  plaintiff.  (^) 

The  effect  of  the  various  provisions  in  the  statutes  relating  to 
bankrupts  is,  to  give  the  assignees  of  an  uncertified  bankrupt 
the  beneficial  interest  in  all  property  acquired  and  contracts 
entered  into  by  him,  apd  to  make  the  bankrupt  acquire  property 
or  contract  for  their  benefit  only,  and  in  the  character  of  an 
agent  for  them ;  so  that  they  may,  whenever  they  please,  disaf- 
firm his  act,  which  is,  however,  valid  until  they  do  so.(r)  When, 
therefore,  an  uncertified  bankrupt  enters  into  a  contract,  he  may 
sue  thereon  in  his  own  name ;  and  it  will  not  be  a  valid  plea, 
that  the  property  is  vested  in,  or  the  contract  made  for  the  ben- 
efit 0^  the  assignees,  unless  it  is  averred  that  they  have  inter- 
fered.(«)  Hence  the  assignees  are  the  proper  parties  to  sue  on 
choses  in  action  accruing  to  them  in  right  of  the  bankrupt  ;{t) 
or  for  the  recovery  of  damages  for  breach  of  a  contract,  com- 
mitted previous  to  the  bankruptcy ;  in  which  case  they  would 
be  entitled  to  recover  all  that  the  bankrupt  could  have  recovered 
for  the  breach  declared  on.(u)  And  they  may  not  only  recover 
unliquidated  damages  for  breach  of  a  contract  made  with  the 
bankrupt,  where  the  right  thereto  has  fully  accrued  before  the 
bankruptcy,  but  they  may,  through  the  bankrupt  as  their  agent, 
complete  such  contracts  as  were  in  fieri  at  the  time  of  issuing 
the  fiat,  and  recover  upon  them,  when  completed,  in  their  own 
names  as  assignees,  (v)    Thus,  where  the  defendant  gave  an 

{p)  Ontario  Bank  v.  Mnmford,  2  (i)  Kearsey  ▼.  Cftrstaira,  2  B.  db  Ad. 
Barb.  Ch.  596.  724.    Schondler  ▼.  Wace,  1  Camp.  487. 

Ibid.  Clay  v.  Harrison,  10  B.  &  0.  99. 


n 


Broom  on  Par.  88.  (it)  Hill  ▼.  Smith,  12  M.  do  W.  618. 

»  Ibid.  Wright  V.  Fairfield,  2  B.  &  Ad.  727. 

(v)  Broom  on  Par.  89. 
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order  for  certain  engravings,  to  the  bankmpts,  tifter  the  act  of 
bankruptcy,  bat  before  the  issuing  of  the  fiat,  and  part  of  the 
work  was  done  before  the  fiat,  a  part  afber  the  fiat,  and  before 
the  appointment  of  the  creditor's  assignee,  and  the  remainder 
after  the  appointment  of  such  assignee,  and  it  appeared  that 
after  the  fiat  the  bankrupt  applied  to  one  of  the  plaintiflBs,  for 
money  to  complete  the  work,  which  he  received ;  it  was  held 
that  the  assignees  were  entitled  to  recover  for  the  whole  amount 
of  the  work  done,  the  contract  being  entire,  and  the  evidence 
showing  that  it  had  been  completed  by  the  bankrupts,  as  their 
agents,  (u?)  But  where  the  primary  cause  of  action  is  the  per- 
sonal injury  to  the  bankrupt  resulting  from  breach  of  contract, 
as  in  case  of  a  contract  to  cure,  or  to  marry,  and  where  the 
consequential  damage  to  the  personal  estate  follows  from  the 
injury  to  the  person,  it  may  be  so  dependent  upon  and  insepara- 
ble from  it,  that  no  right  to  maintain  a  separate  action  in 
respect  of  such  consequentisil  damage  will  pass  to  the  assign- 
ees, (a;)  But  if  the  breach  of  contract  does  not  cause  the  bank- 
rupt any  other  injury  than  the  dimunition  of  his  personal  estate, 
the  right  of  action  will  pass  to  the  assignees,  as  part  of  the 
personal  estate ;  it  being  a  matter  belonging  to  the  bankrupt 
whereof  profit  may  be  made.(^) 

Where  a  bankrupt  had  agreed  with  the  defendant  to  submit 
certain  matters  to  arbitration,  and  the  property  which  was  the 
subject  matter  of  the  reference  vested  in  the  assignees  by  the 
bankruptcy,  it  was  held  that  the  submission  not  being  binding 
on  the  assignees^  and  being  no  longer  mutual,  could  not  be  en- 
forced by  them,  (a) 

Assignees  stand  precisely  in  the  situation  of  the  bankrupt,  (a) 
And  must  sue,  in  their  own  names,  upon  all  demands  that  pass 
by  the  assignment  The  bankrupt  cannot  sue  them  in  his  own 
name.(&)  So  also,  in  respect  to  a  trespass  in  seizing  and  detain- 
ing the  bankrupt  ship,  and  delaying  a  voyage,  (c)    Ass^ees, 


(io)  Wbitmore  r.  Qilmoar,  12  M.  &  (a)  8t(m£fer  ▼.  Coleman,  1  Teatos, 

W.  808.  899. 

(z)  Broom  on  Par.  90.  (5)  Elderkin  t.  Blderkin,  1  Boot,  189. 

(y)  Drake  ▼.  Beckham,  11  M.  &>  W.  (c)  Bird  ▼.  Hempstead,  8  Day,  272. 

815.  Stanley  v.  Dabunt,  2  Boot,  62. 

(s)  Marsh  v.  Wood,  9  B.  d&  C.  669. 
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except  in  cases  of  fraud,  take  only  such  rights  and  interests  as 
the  bankrupt  himself  had,  and  could  himself  claim  and  assert, 
at  the  time  of  the  bankruptcy.  ((2)  They  take  subject  to  all 
gach  rights  and  equities  of  third  persons  as  are  attached  to  the 
property  in  the  hands  of  the  bankrupt,  (e) 

Assignees  cannot  maintain  an  action  on  a  demand  arising 
from  a  tort,  as  for  deceiving  the  bankrupt  on  a  sale  of  goods. 
Such  a  demand  will  not  pass  by  assignment.  (/)  But  the  bank- 
rupt's right  of  action  against  a  sheriff,  for  not  collecting  an  exe- 
cution, will  pass  to  the  assignee.  (9)  A  legacy  to  the  bankrupt's 
wife,  dependent  on  her  surviving  another  person,  being  a  mere 
possibility,  will  not  pass  to  the  husband's  assignees.  (A)  Under 
a  separate  commission  against  one  of  several  partners,  only  his 
private  property,  and  his  interest  in  the  funds  of  the  firm,  pass 
to  his  assignees,  (t)  The  assignees  of  one  partner,  who  is  a  bank- 
rupt, must  join  with  the  solvent  partner,  in  a  suit  at  law.  (2;) 
The  assignee  of  a  dormant  partner,  is  noi  entitled  to  the  posses- 
sion of  the  partnership  effects,  as  against  the  attaching  creditors 
of  the  partnership.  (2) 

Where  a  chose  in  action  has  been  assigned  by  a  bankrupt, 
before  his  bankruptcy,  the  action  thereon  must  be  brought  in 
the  name  of  the  bankrupt,  and  not  in  that  of  the  assignee,  (m) 

If  the  assignee  of  a  bankrupt  becomes  bankrupt  and  makes 
an  assignment  as  such,  neither  his  assignees  nor  his  personal 
representatives  are  entitled  to  an  outstanding  debt  in  favor  of 
the  original  bankrupt,  but  it  must  go  to  a  new  assignee  of  the 
latter,  (n)  The  assignee  of  a  factor,  whose  principal  resides  in 
a  foreign  country,  is  entitled  to  the  price  of  goods  sold  by  the 
£Etctor,  for  the  principal  (0) 

Improvements  made  upon  land  owned  by  the  government  are. 


(i)  Mitchell  V.  Winslow,  2  Stoiy,  680.  (i)  Harrison  v.  Sterry,  5  Cranch,  802. 

WiDsor  ▼.  KeDdall,  8  id.  667.  (k)  Murray  v.  Murray,  5  John.  Ch.  60. 

[e)  £x  parte  Kewball,  2  id.  860.  (I)  Talcott  y.  Dudley,  4  Scam.  427. 

[/)  Shoemaker  ▼.  Keely,  1  Teates,  {m)  Hynson  v.  Burton,  6  Pike,  492. 

245.    2I)aL2l8.  (n)  Merrick's   Instate,    5    Watte  A^ 


15. 

(a)  SulliTao  ▼.  Bridge,  1  Mass.  B.    Serg.  9. 
611.  (0)  Ibid. 

(4)  Eramboar  y.  Burt,  2  Wash.  0.  0. 
4O6. 
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under  the  acts  of  congress,  r^arded  as  property,  and  will  pass 
to  the  assignee,  under  a  decree  of  bankruptcy,  (p) 

Where,  while  a  suit  is  pending,  the  plaintiff  becomes  bank- 
rupt and  is  dischai^ed,  and  his  assignee  sells  the  demand  to  a 
third  person,  the  court  will  not  substitute  the  latter  as  plaintiff 
on  the  record ;  nor,  on  his  motion,  substitute  the  assignee  in 
bankruptcy  as  plaintiff  (9)  The  purchaser  stands  on  the  same 
footing  as  any  other  assignee,  and  he  can  prosecute  only  in  the 
name  of  the  party  to  the  contract  (r) 

The  right  of  a  bankrupt  to  sue  for  and  recover  back  money 
paid  by  him  as  usuiy,  is  not  such  a  right  of  property  as  vests  in 
the  assignee  in  bankruptcy.  («) 

Where  property  is  fraudulently  conveyed,  by  a  bankrupt,  his 
assignee  may  sue  in  trover,  or  maintain  an  action  for  it,  which 
the  bankrupt  could  not  have  maintained  against  his  fraudulent 
grantee.  (^)  The  assignee  may  ako  maintain  trover  against  the 
bankrupt  and  one  with  whom  he  is  fraudulently  co-operating, 
to  recover  property  claimed  to  belong  to  the  bankrupt ;  and  in 
such  an  action  possession  by  the  bankrupt,  at  the  time  of  his 
assignment^  and  the  subsequent  removal  and  sale  of  the  prop- 
erty, in  connection  with  his  confederate,  will  be  prima  facie 
evidence  of  conversion,  (t^) 

An  assignee  may  also  maintain  trover  for  the  conversion  of  a 
promissory  note  covered  by  an  assignment  which  gives  him  a 
property  in  the  note,  and  a  right  to  the  possession,  (t;) 

Under  section  six  of  the  bankrupt  act  of  1841  a  district  court 
has  jurisdiction  of  an  action  by  an  assignee  of  a  voluntary  bank- 
rupt, to  recover  a  balance  due  from  a  principal  to  the  bankrupt, 
as  factor,  at  the  time  of  the  presentation  of  his  petition,  (tr) 

An  assignee  in  bankruptcy  may  institute  a  suit  against  a 
citizen  of  the  same  state,  in  the  courts  of  the  United  States ; 
though  such  citizen  should  not  be  a  party  to  the  proceedings  in 
bankruptcy,  (x)    The  state  courts  have  jurisdiction  in  suits  by 

p)  French  ▼.  Carr,  2  GQman,  664.  (u)  Ibid. 

q)  Qale  v.  Vernon,  1  Sandf.  679.  (v)  Ghickering  v.  Raymond,  15  VL 

r)  Ibid.  Eep.  862. 

Baker  y.  Vining,  80  Maine  B.  121.       (w)  Eeely  ▼.  Smith,  1  Blatch.  290. 

Carr  ▼.  Gale,  8  M.  A  W.  88.  (x)  Atkinson  y.  Pardj,  Crabbe,  661. 
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asBignees  of  bankrupts,  under  the  bankrupt  act  of  the  United 
States,  (y)  The  repeal  of  the  bankrupt  act  will  not  prevent  an 
assignee  from  instituting  suits  to  reduce  the  property  of  the 
bankrupt  to  possession,  (s)  - 

All  the  assignees  of  a  bankrupt,  including  the  official  assignee, 
must  join  in  the  action  ;(a)  and  where  one  of  several  partners 
becomes  bankrupt,  the  assignees  must  sue  for  a  debt  due  to  the 
firm  jointly  with  the  solvent  partners.  (6) 

On  a  contotct  made  by  the  bankrupt  before  bankruptcy,  the 
assignees  must  sue  a$  such;  but  on  a  contract  made  subse- 
quently to  the  bankruptcy,  and  before  certificate,  this  is  unne- 
cessary, (c) 

Under  a  joint  commission  against  two  partners  the  assignees 
may  recover,  in  the  same  action,  debts  due  to  the  partners  jointly, 
and  also  debts  due  to  them  separately.  ((Q  Assignees  under 
separate  commissions  must  describe  themselves  accordingly,  and 
they  must  join  in  suing  for  a  debt  due  to  the  partnership ;  but 
they  cannot,  in  a  joint  action,  recover  debts  due  to  the  partners 
separately,  (e) 

A  bankrupt  is  entitled  to  recover  for  his  own  work  and  labor, 
done  after  the  bankruptcy,  as  well  as  for  materials  found,  inci- 
dent and  necessary  to  the  labor ;(/)  or  for  money  lent,  if  earned 
by  his  labor.  (^)  But  an  uncertificated  bankrupt  cannot  sue  on 
a  contract  made  prior  to  the  bankruptcy,  even  tht)ugh  the 
assignees  renounce.  (A)  If  a  debt  or  bond  be  assigned  to  him, 
however,  and  notice  of  the  assignment  be  given  to  the  debtor  or 
obligor,  an  action  will  lie  at  the  suit  of  the  bankrupt  as  trustee 
for  the  assignee  of  such  debt  or  bond,  an4  must  be  brought  in 
his  name,  the  interest  therein  not  passing  to  the  assignees, 
under  the  baqkruptcy.(t)    The  reason  of  this  is  that  they  do 

(y)  Hastings  v.  Fowler,  2  Carter,  216.  cock  ▼.  Haywood,  8  T.  R.  488.    Streat- 

(z)  Carr  t.  Hilton,  1  Curtis,  C.  C.  field  ▼.  HalHday,  Id.  779. 

Bep.  280.  (/)  Chippendale  ▼.  Tomlinson,  cited 

(a)  Smelljjrove  ▼.  Hunt,  1  Chit  71.  7  East,  68,  n.  (g.)    Bilk  v.  Osborne,  1 

HolUnd  T.   Phillips,  10  Ad.  &  E.  149.  Esp.  N.  P.  140. 

Baker  t.  Nearer,  1  Cr.  &  M.  112.  (g)  Evans  v.  Brown,  4  id  170. 

(J)  Thomason  ▼.  Frere,  10  East,  426.  (h)  Broom  on  Par.   98.    Hillary  v. 

Lewis  ▼.  Edwards,  7  M.  &  W.  800.  Morris,  5  C.  &  P.  6. 

Broom  on  Par.  92.  (*)  Buck  v.  Lee,  1  A.  &  B.  804.    Dean 

Scott  ▼.  Franklin,  16  East,  486.  r.  James,  Id.  809. 


(•) 


«)  Baj  r,  DariM,  8  Ttimt.  184.  Han- 
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not  take  trnst  estates,  or  property  which  the  debtor  has  equita- 
bly assigned  before  the  bankruptcy,  but  such  only  as  he  was 
beneficially  entitled  to.  (A;)  A  claim  against  a  rail  road  corpora* 
tion  for  an  injury  to  the  person,  does  not  pass  by  an  assignment  of 
Lis  estate,  under  the  insolvent  laws,  before  the  recovery  of  a  judg- 
ment. (Q  Where  three  assignees  have  been  appointed  under  the 
Kew  York  insolvent  act  of  April  3, 1811,  one  of  whom  refuses  to 
act,  and  no  other  is  appointed  in  his  stead,  the  two  who  undertake 
the  trust  may  sue  in  their  own  names  for  debts  due  the  insolvent, 
i^thout  joining  the  third,  (m)  The  assignees  of  an  insolvent 
debtor  take  the  property  subject  to  any  equitable  lien  in  favor 
of  a  third  person,  (n)  An  assignment  under  the  insolvent  act 
will  not  pass  any  interest  in  a  chose  in  action  which  was  before 
voluntarily  assigned  by  the  insolvent,  (o)  But  the  insolvent 
cannot  bring  a  suit  for  such  chose  in  action,  without  the  assent 
of  his  previous  assignee,  (p) 

If  an  insolvent  could  himself  successfully  impeach  an  agree* 
ment  transferring  property,  for  fraud,  the  property  remains  in 
him,  and  is  transferred  to  his  trustee,  who  then  acquires  a  right 
to  sue  for  it ;  and  even  if  the  insolvent  could  not  sue  for  it, 
being  particepa  criminisy  yet  the  trustee  may.(g)  Whether  a 
deed  be  fraudulently  obtained  from  an  insolvent,  or  be  the 
result  of  fraud  practiced  upon  him,  if  thereby  his  creditors  are 
defrauded,  the  trustee  is  the  person  to  claim  the  property  in 
their  behalf,  (r) 


Section  6. 

PXBSOKS  CIVILLY   DEAD. 

A  person  who  is  civilly  dead,  as  an  outlaw,  or  an  attainted 
felon,  or  one  sentenced  to  imprisonment  for  life  in  a  state  prison, 

{h)  Britten  r.  Perrott,  2  Or.  &  M.  («)  WtddiDs^n  ▼.  VredenbQrgb,  % 

697.    Tibbits  v.  George,  6  Ad.  &  E.  107.  JohD.  Cas.  227. 

Chalmem  ▼.  Page,  8  B.  d&  Aid.  697.  (o)  Hopkins  t.  Banks,  7  Gowen,  ^. 

{I)  Btune  V.  Boston  and  Maine  K.  R.  Ip)  Ibid. 

7  Gray,  689.  (q)  Gardner  y.  LewU,  T  Qil^i  VI- 

(m)  Van  Valkenburgh  t.  Elmendorf,  (r)  Ibid. 
18  John.  814. 
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18  incapable  of  suing  on  a  contract,  daring  the  continnance  of 
that  condition.  (9)  And  if  a  plaintiff  in  a  civil  suit  is  sen- 
tenced to  imprisonment  in  a  state  prison^  although  it  be  only 
for  a  term  of  years,  the  suit  is  abated,  (t)  But  the  right  of  the 
person  is  only  suspended ;  not  irrevocably  lost  The  disability 
may  be  removed  by  a  pardon,  or  a  reversal  of  the  outlawry  or 
attainder,  or  by  suffering  the  punishment  inflicted  for  the  crime ; 
and  as  a  matter  of  course  the  competency  to  contract,  and  the 
right  to  sue,  revive.  («) 


Section  7. 


COfiPOBATIONS. 


A  corporation  must  sue  in  its  corporate  name^  abd  not  in  that 
of  the  officer  contracting  in  it^s  behalf,  nor  in  the  names  of  the 
individuals  composing  it  (a)  It  may  thus  sue  on  all  contracts 
made  on  its  behalf  by  its  officers  or  agents.  (6)  When  corporate 
rights  and  interests  are  affected,  in  any  way,  wrongfully  and « 
injuriously,  those  rights  and  interests,  generally  speaking,  unless 
some  special  grounds  be  shown,  must  be  asserted  in  the  corpo^ 
rate  name.(c) 

A  corporation  can  only  sue  in  the  name  and  style  given  to  it 
by  Iaw.(cQ  If  a  mistake  has  been  made,  in  its  name,  in  making 
the  contract,  it  may  sue  in  its  true  name.(e)  If  the  name  of 
the  corporation  has  been  changed,  it  may  sue  in  its  new  name, 
to  enforce  its  former  contracts,  averring  that  the  contracts  were 
made  with  it  by  its  former  designation.  (/)  Without  such  an 
averment  the  action  cannot  be  maintained.  (9) 

Two  corporations  may  join  in  an  action,  to  recover  a  joint 

(«)  Broom  on  Par.  86, 288  b.    2  Bev.  Ce)  28  V«nB.  Bep.  720. 

Stak  of  N.  Y.  701.  {d)  4  Band.  859. 

i)  O'Brien  ▼.  Hagan,  1  Daer,  664.  (e)  8  Boat.  Inst  151.    6  Sorg.  A  B, 

u)  Bioom  on  Par.  85.  16.    10  Mass.  B.  860.    5  Pike,  284.   10 

a)  Broom  on  Parties,  67.    1  Black.  K.  Hamp.  B.  128.    5  Ha]«t  828. 

COOL  474.    Bowen  ▼.  Morria,  2  Taunt.  (/)  6  Ala.  Bep.  827. 

874.  (^)  Id.  494. 

(*)  8  Bout.  Inst  151.    5  Verm.  Bep. 
500.    2  App.  46. 
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daim^  aa  irhere  money  is  depoeited  m  a  bank  to  their  joint 
names  ;(A)  or  a  bond  is  made  payable  to  both  of  themX^*) 

A  foreign  corporation  may  sne  as  such,  in  the  courts  of  any 
particular  state  or  country,  on  proof  of  its  being  incorporated,  (i) 
As  to  the  mode  of  proying  the  incorporation,  the  mle  is  that  a 
copy  of  an  act  of  incorporation  is  duly  authenticated,  by  a£Sxing 
thereto  the  seal  of  the  state,  without  other  proof  (Q  If  the  act 
of  incorporation  be  of  a  public  nature,  and  is  contained  in  the 
statute  book  published  by  authority,  the  production  of  the  book 
is  sufficient  evidence.  But  whether  the  act  incorporating  a 
company  be  a  public  or  a  private  act,  it  is  not  necessary  for  the 
corporation  to  set  it  forth,  (m) 

A  defendant  sued  by  a  corporation  cannot  show,  in  his  de- 
fense, that  the  plaintiff's  charter  was  obtained  by  fraud,  (n) 
Nor  that  the  plaintiffs  have  forfeited  their  corporate  rights  by 
misuser  or  noDU8er.(o)  Nor  that  the  corporation  has  not  been 
duly  organized,  and  its  officers  legally  chosen,  &c.(p) 

A  corporation  aggregate,  not  being  in  its  corporate  capacity  a 

I      citizen,  cannot  sue,  in  the  courts  of  the  United  States,  a  citizen 

*of  another  state  than  the  one  in  which  it  is  located.     But  the 

court  will  look  behind  its  corporate  name,  and  if  it  be  composed 

exclusively  of  the  citizens  of  one  state,  it  may  sue  a  citizen  of 

another  state,  in  those  courts,  (j^) 

A  bank  may  maintain  an  action,  in  its  own  name,  upon  a  note 
given  to  its  cashier,  upon  an  averment  that  it  was  made  to  the 
corporation  by  that  name.(r)  So  an  action  upon  a  note  made 
payable  to  the  treasurer  of  a  corporation,  or  his  successor  in  office, 
for  the  use  of  the  corporation,  is  properly  brought  in  the  name 
of  the  corporation,  (a) 


{K)  New  York  and  SbaroD  Canal  Co.  (n)  2  OreenL  R.  404.    7  Pick.  371. 

T.  Fulton  Bank,  7  Wend.  412.  1  Hall,  19a 

U)  10  Mis.  Rep.  668.  (o)  Trostoes  of  Vernon   Society  t. 

{h)  Bank  of  Michigan  ▼.  Williams,  6  Hills,  6  Cowen,  28.    4  Rawle,  9.    16 

Wend.  482.    7  id.  689,  8.  C.    Iiombard  Mass.  R.  102.    2  Blackf.  867.   2  Oreenl. 

Bank  t.  Thorp,  6  Cowen,  46.    4  id.  680,  872.    6  Litt.  47. 

note.    18  Peters,  619.    1  Car.  &  P.  669.  ( ji)  1  Hall,  191.   Bee  also  5  N.  Hamp* 

(0  6  N.  Hamp.  Rep.  867.    4  Dal.  416.  Rep.  867. 

1  Wash.  C.  C.  Rep.  868.  (q)  6  Cranch,  67,  61. 

(m)  Bank  of  United  States  t.  Has-  M  6  Mis.  Rep.  26.    21  Pick.  486. 

kins,  1  John.  Caa.  182.  (i)  8  Shep.  448. 
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An  action  for  the  installments  dae  on  subscriptions  to  the 
capital  stock  of  a  corporation  is  properly  brought  in  the  name 
of  the  company,  afler  its  organization ;  the  contract  being  with 
the  commissioners  as  agents,  and  for  the  benefit  of  the  corpo- 

7ation«(0 

Where  the  plaintiff,  a  stockholder  of  a  coal  company,  prose- 
ciited,  in  his  own  behalf,  the  directors  and  secretary  of  the 
company,  alleging  false  and  fraudulent  representations,  and  a 
fraudulent  over  issue  of  stock  of  the  company,  and  the  appro- 
priation by  the  defendants,  to  their  own  use,  of  the  property  of 
the  company,  whereby  the  plaintiff's  stock  was  valueless,  or 
nearly  so ;  it  was  held  that  all  the  stockholders,  having  a  com- 
mon interest  and  being  affected  in  the  same  proportionate  de« 
gree,  according  to  the  quantity  of  stock  each  held,  it  was  a  case 
in  which  there  should  be  but  one  recovery,  and  in  which  all  of 
the  same  class  should  join ;  or  the  suit  should  have  been  prose- 
cuted by  the  plaintiff  for  the  benefit  of  himself  and  the  other 
stockholders,  (tt)  It  was  also  held  that  the  company  was  a 
necessary  party  to  the  action ;  for  the  reason  that  if  the  plain- 
tiff had  no  interest  in  the  company  and  was  the  holder  of  spu- 
rious stock,  only,  which  he  had  bought  on  a  false  representation 
as  to  the  value  of  the  stock,  then  his  only  remedy  was  for  that 
wrong;  and  he  had  no  right  to  inquire  what  the  stock  would 
have  been  worth  if  the  affurs  of  the  company  had  been  prop- 
erly managed*  And  if  he  was  the  holder  of  genuine  stock,  then 
the  injury  complained  of  was  primarily  to  the  company,  and 
only  incidentally  to  him,  and  the  company  should  be  a  party,  (t;) 

On  contracts  entered  into  by  a  corporate  body  with  one  of 
its  own  members,  either  party  may  sue  the  other;  for  with 
reference  to  these,  the  member  contracting  is  as  distinct  from 
the  corporation  as  any  third  pr^rson,  and  must  be  deemed  a 
8tranger.(«;) 

The  power  of  making  by-laws  for  the  recovery  of  penalties 
fit>m  individual  members,  by  particular  officers  of  the  corpora- 

(Q  8  Zsbr.  821.  (v)  Wells  ▼.  Jewett,  11  How.  Pr.  Rep. 

(«)  WeUfl  T.  Jewett,  11  How.  Pr.  Rep.    241 
2t2.  («9)  Broom  on  Par.  66. 
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tioD,  is  incladed  in  the  very  act  of  incorporation;  and  the 
right  of  suing  being  founded  on  agreement  between  the  mem* 
berS}  must  be  exercised^  pursuant  thereto.  And  actions  for 
penalties  can  only  be  maintained  in  the  names  of  the  ofiBicers 
appointed  to  recover  them^  and  during  the  period  of  their  official 
e]tistence.(a;) 

When  plaintiffs  sue  in  a  name  appropriate  to  a  corporate  body 
it  is  not  necessary  to  allege,  in  the  complaint,  that  they  are  a 
corporation.  And  unless  it  appears  on  the  face  of  the  com- 
plaint that  they  are  not  a  corporation,  a  demurrer  for  want  of 
such  allegation  will  be  frivolous,  (y) 

A  promise  contained  in  the  deposit  note  given  by  the  insured 
to  a  mutual  fire  insurance  company,  upon  the  issuing  of  a  policy 
to  him,  ^Ho  pay  to  the  company  or  to  their  treasurer"  the 
assessments  which  may  be  ordered  by  the  directors,  is  not  a 
promise  in  the  alternative  to  one  of  two  distinct  parties ;  but 
whether  viewed  as  a  promise  in  terms  to  the  company,  or  to 
their  treasurer,  is  in  either  case  a  contract  with  the  company^ 
for  the  non-performance  of  which  the  right  of  action  exists  in 
them  alone.  (2) 

Where  the  treasurer  of  a  corporation  purchased  its  assets  and 
promised  to  pay  to  the  stockholders  a  certain  sum  per  share 
therefor,  it  was  held  that  the  stockholders  could  maintain  sepa- 
rate actions  for  their  respective  shares,  (a) 

Where  a  suit  is  brought  by  the  real  party  in  interest,  but 
under  a  misnomer,  as  by  an  individual  banker  in  the  name  of 
his  bank,  the  error  can  be  corrected  by  motion ;  and  the  objec- 
tion is  not  a  fatal  one,  but  may  be  remedied  before  or  after 
judgment.  (&) 

The  president  of  a  banking  association  organized  under  the 
statute  may  sue,  as  president,  for  a  stock  subscription  made 
before  the  association  was  organized,  and  payable  in  terms  to 
the  directors.    The  intent  of  such  subscription  is  to  create  a 

(x)  Broom  on  Par.  66.    2  Selw.N.P.       (^)  Atlantic  &c  In«.  Co.  ▼.  Tonng, 
10th  ed.  116a    Qraves  r.  Colby,  9  Ad.    86  N.  Hamp.  Bep.  451. 
6b  EI.  866.  (a)  Theruson  ▼.  McSpeddn,  2  HU- 

(y)  Union  Mntnal  Ini.  Co.  ▼.  Osgood,    ton,  1. 
1  Paeri  707.  (6)  Bank  of  Havana  r.  Iklagea,  20 

N.  jT.  Rep.  865. 
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debt  dae  the  corporation  upon  its  organization,  and,  as  snch, 
recoverable  by  the  president,  nnder  section  20  of  the  act.(c) 

In  New  York,  it  is  provided  by  statute  that  every  corpora- 
tion, as  such,  shall  hai^e  power  to  sue  and  be  sued,  con\plain 
and  defend,  in  any  court  of  law  or  equity,  (d)  A  foreign  cor- 
poration, created  by  the  laws  of  any  other  state  or  country, 
may,  upon  giving  security  for  costs,  prosecute  in  the  courts  of 
that  state,  in  the  same  manner  as  corporations  created  under 
the  laws  of  that  state,  (e)  But  where,  by  the  laws  of  New 
York,  any  act  is  forbidden  to  be  done  by  any  corporation  or 
association,  without  express  authority  by  law,  and  such  act 
shall  have  been  done  by  a  foreign  corporation,  it  shall  not  be 
authorized  to  maintain  any  action  founded  upon  such  act,  or 
upon  any  liability  or  obligation,  express  or  implied,  arising  out 
of,  or  made  or  entered  into  in  consideration  of,  such  act.(/) 

It  is  also  provided  by  statute  that  when  any  corporation 
having  banking  powers,  or  having  the  power  to  make  loans  on 
pledges  or  deposits,  or  authorized  by  law  to  make  insurances, 
shall  become  insolvent,  or  shall  have  violated  any  of  the  provi- 
sions of  its  charter,  or  of  any  other  act  binding  on  the  corpora- 
tion, the  supreme,  court  may,  by  injunction,  restrain  such 
oorporation  and  its  officers,  from  any  of  its  corporate  functions, 
and  may  appoint  a  receiver  to  take  charge  of  the  property  and 
effects,  and  to  collect,  sue  for  and  recover  the  debts  due  to,  and 
the  property  that  may  belong  to  such  corporation,  (gr) 

So,  in  case  of  the  voluntary  dissolution  of  a  corporation, 
under  the  provisions  of  the  statute,  a  receiver  may  be  appointed^ 
who  shall  have  all  the  power  and  authority  possessed  by  trus- 
tees of  insolvent  debtors ;  and  if  there  is  any  sum  remaining 
due  upon  any  stock  subscriptions,  snch  receiver  may  sue  for  and 
recover  the  same,  without  the  consent  of  any  of  the  creditors  of 
the  corporation.  (A) 


[e)  SUntOD  T.  Wilson,  2  Hill,  }58. 
1  Rev.  But  599,  %  \, 
%  id.  467,  ^  1, 


;/)  Ibid,  i  2. 

\g)  8  Rev.  Stat.  5th  ed.  704,  ^^  47, 49. 

*)  Id.  7^9,  J  J  76, 77  J  770,  i%  79,8a 
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BSOTION  8. 

EXECUTOBS  AND  ADMINISTBATOBS. 

Execntore  and  administrators  may,  in  general,  sue  on  all 
covenants  broken  in  the  lifetime  of  their  testator  or  intestate; 
and  this  although  they  are  not  expressly  named,  (a)  Yet  in 
case  of  a  covenant  running  with  the  land,  where  the  formal 
breach  has  been  in  the  ancestor's  lifetime,  but  the  substantial 
damage  has  occurred  since  his  death,  the  real  and  not  the  per- 
sonal representative  is  the  proper  plaintiff.  (6)  But  upon  a 
covenant  not  running  with  the  land,  and  intended  not  to  be 
limited  by  the  life  of  the  covenantee,  the  personal  representative 
is  alone  entitled  to  sue.(c) 

Executors  or  administrators  may  sue  for  breach  of  a  contract 
to  convey  land,  made  with  the  testator  or  intestate. ((Q  For,  as 
between  the  executor  and  the  heir  or  devisee  of  a  vendor,  a  con- ' 
tract  for  the  sale  of  land  is  personal  estate,  and  goes  to  the 
executor,  and  not  to  the  heir  or  devisee.  Hence,  in  an  action 
by  the  devisee  of  the  vendor,  c^inst  the  vendee,  to  recover  the 
balance  of  purchase  money  due  on  the  contract,  the  executor  of 
the  vendor  should  be  joined  as  plain  tiff,  (n) 

On  a  covenant  made  with  one  in  reference  to  a  chattel,  his 
executors  may  sue,  though  not  named,  (o)  But  they  cannot 
sue  upon  a  covenant  in  indentures  of  apprenticeship. (p) 

For  the  breach  of  a  personal  contract,  if  the  person  with 
whom  the  contract  was  made  is  dead,  the  action  must  be  brought 
in  the  name  of  his  executor  or  administrator,  in  whom  the  l^al 
interest  in  the  contract  is  vested. (;)  And  this  whether  the 
contract  was  broken  in  the  lifetime  of  the  deceased  or  after  his 
death,  if  the  breach  occasions  an  injury  to  the  personal  estatCj^ 

(a)  Broom  on  Par.  99.    Lucy  f .  Lev-  (e)  BaysQond  v.  Fitch,  snpra.    Carr 

ington,  2  I^ev.  26.    Morley  v.  Polhill,  T,  Roberts,  5  B.  &  Ad.  84,  per  Parke,  J. 

2  Vent.  56.    Smith  v.  Simonds,  Comb.  (d)  24  Mis.  (8  Jones)  R«p.  87. 

64.    Co.  Litt.  209.  (n)  Adams  v.  Green,  34  Barb.  1761. 

(h)  Id.  100.    Kingdon  ▼.  Nettle,  1  M.  (o)  Doe  t.  Rogers,  2  Nev.  d&  M.  565, 

&  S.  855.    4  id,  58.    King  v.  Jones,  per  Parke,  J. 

5  Taunt.  518.    4  M.  &.  8. 188.  Raymond  (p)  Baxter  ▼.  Barfleld,  2.8tra.  1266. 

T.  Fitch,  2  Or.,  M.  dt  R.  598.  (q)  2  H.  BUck,  810.    8  T.  R.  i898. 


and  {he  contract  is  neither  limited  to  the  life  of  the  deceased 
nor  revoked  by  his  death.  (/)  But  an  action  will  not  lie,  in  the 
names  of  the  personal  representatives,  for  the  breach  of  a  prom- 
ise of  marriage  to  the  deceased,  where  no  special  damage  is 
all^ed.($r)  And  generally,  for  injuries  affecting  the  life  or 
health  of  the  deceased,  viz.,  such  as  arise  from  the  nnskillfalnesa 
of  a  medical  practitioner,  or  the  negligence  of  an  attorney,  or  a 

• 

coach  proprietor,  the  personal  representatives  cannot  maintain 
an. action  without  stating  on  the  record  some  damage  done,  to 
the  personal  estate  of  Uie  deceased.  (A)  So,  a  right  of  action 
for  damages  caused  by  a  false  and  fraudulent  representation  of 
the  solvency  of  a  purchaser  of  goods  will  not  survive  to  the 
personal  representatives  of  the  party  defrauded,  (t)  Nor  will  an 
action  founded  on  an  express  or  implied  promise  to  a  person 
survive  to  his  executors  when  the  damages  consist  entirely  in  the 
mental  and  bodily  suffering  of  the  deceased.  (£)  But  where  the 
breach  of  a  contract  relating  to  the  person  occasions  a  damage  not 
to  the  person  only,  but  also  to  the  personal  estate,  the  executor 
may  sue  for  the  breach  of  contract,  and  recover  damages  to  the 
extent  of  the  injury  to  the  personal  e8tate.(Z) 

Where  there  is  but  one  executor  appointed,  he  has  the  whole 
management  of  the  estate,  and  he  brings  actions  in  his  own 
name,  as  executor.  But  at  common  law,  when  there  are  several 
executors  or  administrators  they  must  all  join  in  the  action ; 
even  though  some  renounce,  or  have  omitted  to  prove  the  wilL 
Their  nonvjoinder,  however,  can  only  be  taken  advantage  of  in 
abatement,  after  oyer  of  the  probate  and  letters  testamentary, 
by  pleading  that  the  execntor  therein  named  is  alive  and  not 
joined  in  the  action,  (tn)  Where  one  renounces,  it  seems  the 
practice  is  to  prosecute  in  the  name  of  all  the  executors  named 

(/)  Brpom  on  Par^  100.    2  Cr.,  M.  &  (*)  Zabriskie  ▼.  Smith,  18  N.  Y.  Rep. 

K.  596.    Orme  t,  Broughton,  10  Biof .  822. 

687.    Cooper  t.  Johnson,  2  B,  &,  Aid.  (Z)  Broom  on  Par.  102.    Beckham  v. 

894.    Bhodes  v.  Haif^h.  2  B.  &  C.  846.  Drake,  8  M.  &.  W.  854. 

(jo)  Chamberlain  ▼.  Williamson,  2  M.  (m)  8  Bonv.    Inst.  146.     Bodle   t. 

Sl  8.  406.    Beckham  v.  Drake,  8  M.  &  Hulse,  5  Wend.  818.    6  Scott  N.  R.  778. 

W.  e&4.  Broom  on  Par.  108.    1  Saund.  291,  g. 

(h)  Id.    Kniji^hte  t.  Qnarles,  2  B.  &  2  id.  218.    Went.  95.    1  Lev.  161.    2 

B.  104.    8  M.  &  W.  854.  Nott  &  McC.  70.    2  Penn.  Rep.  721. 

U)  Zabriskie  v.  Smith,  18  N.  Y.  Rep.  Ham.  on  Par.  272. 
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in  the  will,  if  Itving ;  and  on  snmmonB  to  those  who  will  not 
j<An,  there  will  be  jadgment  of  severance,  and  the  others  may 
proceed  and  recover  in  their  own  name8.(9)  In  the  state  of 
New  York  the  common  law  rule  that  all  the  executors  must 
join  in  an  action  has  been  changed  by  statute,  so  far  as  to  except 
those  to  whom  letters  testamentary  have  not  been  issued,  and 
who  have  not  qualified,  (r)  It  is  still  necessary  that  all  who 
have  proved  the  will,  and  to  whom  letters  have  been  issued,  be 
jbined  as  plaintiffs.  («) 

Though  some  of  the  executors  are  infants^  they  must  all  j<nn 
in  an  action,  and  may  sue  by  attorney ;  for  such  of  the  execu- 
tors as  are  of  full  age  may  appoint  an  attorney  for  those  who 

are  infknts.(0 

Where  the  contract  was  made  with  the  testator  or  iatestatei 
his  personal  representative  may  sue  in  that  character,  (n)  But 
if  the  contract  was  made  with  the  executor  himself,  after  the 
death  of  the  testator,  and  the  damages  when  recovered  would 
be  assets,  the  executor  may  sue  either  as  such,  or  in  his  indi- 
vidual capacity.  (9)  The  general  rule  is  that  an  executor  cannot, 
in  the  same  declaration,  join  a  demand  in  his  own  right  with  one 
in  the  right  of  his  testator.  Tet  he  may  join  counts  on  promises 
to  himself  with  counts  on  promises  to  the  testator,  whenever 
the  money,  if  recovered,  would  be  assets.(t0)  If  a  contract  was 
entered  into  with  some  of  the  executors,  only,  as  principals,  and 
not  as  agents  for  all,  they  alone  should  sue  in  their  individual 
character,  (a;)  And  though  the  fact  that  the  money  to  be  recov- 
ered on  a  contract  will  be  assets  authorizes  the  executors,  if  they 
all  contract,  to  treat  it  as  such,  and  recover  in  their  repre- 
sentative character,  yet  it  cannot  alter  the  contract  itself,  and 
make  those  parties  to  it  who  really  are  not  so.(y) 


(9)  Bodle  ▼.  Halse,  6  Wend.  813. 

(r)  Laws  of  1888,  ch.  149.  2  B.  S. 
8d  ed.  p.  176. 

(s)  Scninton  t.  Faimen  and  Mechs. 
Bank  of  Boch.  88  Barb.  525. 

(I)  Broom  on  Par.  104. 

(«)  Id.  102.  1  Wms.  Sannd.  112,  n.  (1). 
Com.  Diff.  Plead.  (2  D.  1). 

(v)  Ibid.  Merritt  t.  Seaman,  2  Seld. 
1S8. 


(f^)  Fry  ▼.  ETans,  8  Wend.  586.  2 
Bailey,  192.  Cowell  v.  Watts,  6  Baat, 
405.  Bennett  t.  Verdun,  2  Ld.  Baym. 
841.    Broom  on  Par.  108. 

(x)  Broom  on  Par.  104.  Braasini^toa 
T.  Ault,  2  Bing.  177.  Turner  t.  Haidey, 
9  M.  &  W.  770. 

(y)  Id.  104,  a.  Heath  t.  Clinton,  12 
M.  d&  W.  682,  688. 
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An  exeetitor  may  sue,  and  declare  as  each  on  a  bill  indorsed 
to  Umy  in  that  character ;(«)  or  npon  a  promissory  note  payable 
to  the  bearer y  which  he  holds  as  executor  ;(a)  or  npon  a  prom* 
issory  note  negotiable  and  indorsed  in  blanks  so  held  by  him^ 
ibe  same  as  if  indorsed  to  him  individQally.(&) 

A  snit  in  the  name  of  one  as  ao^tnc^  ezecntor  cannot  be  main* 
tained.(c)  Yet  it  is  provided  by  statnte,  in  New  York,  that  if, 
on  the  death  of  a  plaintiff,  the  cause  of  action  surriyes,  the 
sole  acting  executor  may  be  allowed  to  continue  it,  without 
joining  executors  who  have  not  Qualified,  (el) 

The  title  of  an  administrator,  though  it  does  not  exist  un^ 
the  grant  of  administration,  relates  back  to  the  time  of  the  death 
of  the  intestate ;  and  this  doctrine  of  relation  is  available  to 
enable  the  administrator  to  obtain  the  benefit  of  a  contract 
intermediately  made,  by  suing  the  contracting  party,  (e) 

Owing  to  the  community  of  interest,  no  action  lies  by  an 
executor  or  administrator  against  his  co-representative;  the 
remedy  being  in  equity.  (/) 

On  the  death  of  one  of  several  executors,  the  survivors  must 
sue  without  joining  the  representatives  of  the  deceased ;  their 
interests  having  been  joint,  (gr)  Where  a  promissory  note  is 
made  to  two  executors,  but  not  describing  them  as  such,  after 
the  death  of  one  of  them  his  executor  cannot  join  with  the  sur- 
vivor, in  an  action  upon  the  note ;  the  right  of  action  being  in 
the  survivor.  (A) 

In  England,  by  statute,  the  executor  of  A.'s  executor,  if  the 
latter  has  proved  the  will,  is  the  executor  and  representative  of 
A.  himself,  and  may  sue  accordingly,  (i)  But  the  revised  stat- 
utes of  New  York  provide  that  an  executor  of  an  executor  shall 
have  no  authority  to  commence  or  maintain  any  action  or  pro? 
ceeding  relating  to  the  estate^  effects  or  rights  of  the  testator  of 
the  first  executor,  (i) 

(^)  King  V.  Thoiiii  1 T.  B.  487.    10  (#)  Broom  on  Pftr.  lOi,  b.    fctUftr, 

Bing.  65.  Bates,  12  M.  A  W.  226. 

(a)  2  MoCoid,  864.    Bagle  v.  Fox,  8  (/)  Id.  106.    Mofilitt  t.  Van  MlUtn- 

Ab.  Pr.  Bep.  40.    8.  C.  28  Barb.  47$.  gen,  2  B.  &  P.  124,  n. 

(6)  Cooper  v.  Eon,  &  John..  Cas.  2d  (a)  Ibid. 

ed.  606.  {h)  Minor,  128. 

(e)  Bodle  t.  HoIm,  S  Wend.  818.  U)  26  Edw.  8,  a.  6,  o.  6. 

(if)  LawB  of  1888,  p.  108.    lioore  ▼.  (k)  2  B.  8. 448,  (  11. 

Wifiett,  2  Hflten,  622.  ^ 
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The  executor  of  A.'8  administrator,  or  the  administrator  of 
A/s  executor,  is  not  the  representative  of  A.  (2)  Hence,  on  the 
death  of  A«'s  administrator,  or  of  A/s  executor,  if  intestate,  or 
whenever  the  course  of  representation  from  executor  to  executor 
is  interrupted  by  any  one  administration,  an  administrator  da 
honis  turn  must  be  appointed,  who  is  the  only  I^al  representa- 
tive of  the  deceased,  and  can  alone  sue  in  respect  of  his  personal 
property,  (w) 

It  is  provided  by  statute,  in  New  York,  that  when  adminis- 
tration of  the  effects  of  a  deceased  person,  which  shall  have 
been  left  unadministered  by  any  previous  executor  or  adminis- 
trator of  the  same  estate,  shall  be  granted  to  any  person,  such 
person  may  bring  a  writ  of  error  upon  any  judgment  obtained 
against  such  previous  executor  or  administrator  of  the  same 
estate,  or  against  the  original  testator  or  intestate,  (n) 

An  administator  appointed  abroad  may  maintain  a  suit  here 
in  his  own  name,  on  a  note  payable  to  his  intestate  or  bearer,  (o) 


Section  9. 


rOBSIGN  OOTEBNMKNTS. 


A  republic,  acknowledged  as  such,  by  our  government,  is  an 
independent  sovereign  power,  and  therefore  a  state,  just  as  cer- 
tainly, and  in  the  same  sense,  as  a  monarchy,  limited  or  abso- 
lute, (a)  As  a  state  is  a  person  possessing  rights  which  the  law 
defines  and  may  enforce,  its  competency  to  assert  those  rights 
in  a  court  of  justice,  in  every  country  where  their  assertion  may 
be  nececHsary,  inevitably  follows.  It  has  the  same  right  to  sue 
for  the  recovery  of  a  debt  as  an  individual  creditor,  and  the  same 
right  to  sue  by  its  appropriate  name — that  which  designates  its 
name  and  character — as  a  foreign  corporation  by  its  appropriate 
name.(i)    It  has  accordingly  been  held  that  the  republic  of 

(2)  Broom  on  Ptr.  106.     2  Black.  (o)  Bobinson  ▼.  Crandall,  9  Wend. 

Com.  606.  426. 

On)  Id.  106,    EDiott  t.  Kemp.  7  M.  (a)  Btpnblie  of  Meadoo  t.  Amngoti, 

&w.  806.  5Di]er,68i.    S. C.  11  How. Pr. BMk.  1. 

(•)  2  B«v.  Stei.  449,  i  18.  (*)  Ibid. 
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Mexico  may  maintain  an  action  in  the  name  of  the  repnUic  aa 
AQ  Aggrogate  body ;  and  the  modes  of  proceeding  in  cases  of 
foreign  corporations^  and  of  other  states  of  the  union,  may  be 
resorted  to,  for  the  regulation  of  the  practice,  (c) 

But  to  enable  a  foreign  government  to  sue  here,  it  must  have 
been  recognized  by  the  government  of  this  country.  (cQ 


Section  10. 


HUSBAND  AND  WITS. 


(a)  When  they  must  join  in  an  action. 

To  recover  the  chose  in  action  of  the  wife  the  husband  must 
in  general  join,  when  the  cause  of  action  would  survive,  (a) 
And  this,  thoogh  the  chose  in  action  vested  in  the  wife,  before 
marriage,  in  cases  where  the  cause  of  action  accrued  subse- 
quently. (&) 

And  it  is  a  general  rule  that  when  a  complete  cause  of  action 
has  accrued  to  the  wife,  while  sole,  as  for  breach  of  covenant, 
or  on  a  bond,  bill  of  exchange  or  promissory  note,  or  in  respect 
of  a  debt  then  due,  husband  and  wife  must  sue  jointly. (c) 

They  must  also  sue  jointly  for  a  breach  of  a  contract  running 
with  the  land,  of  which  they  are  joint  assignees,  (d)  And  they 
must  join  in  debt  for  rent,  due  before  the  coverture  under  a 
lease  executed  by  the  feme  whilst  sole  ;  and  in  detinue  for  char- 
ters of  the  wife's  inheritance,  (e)  They  must  also  join  in  an 
action  for  rent  upon  a  lease  of  lands  in  which  the  wife  has  a  life 
estate,  executed  by  both,  after  marriage,  where  the  covenant  is 

U)  8.  C.  11  How.  Pr.  Rep.  1.  Lozan,  6  M.  &  W.  241.    Ramsey  t. 

\d)  8  Wheat.  824.    Story's  Eq.  PI.  George,  1  M.  dt  S.  }80.    McNeilage  ▼. 

4  55.    See  4  Cranch.  272.    9  Ves.  847.  HoUoway,  1  B.  4b  AM.  218. 

10  id.  358.    11  id.  288.    Har.  Dig.  2276.  («)  Ibid.    2  Wis.  Rep.  22.    Morse  t. 

(a)  8  T.  R.  848.    1  M.  A^  S.  180.  Earl,  18  Wend.  271. 

Com.  Dig.  Bar.  and  Feme,  K.    1  Yeates'  {d)  Middlemore  v.  Goodale,  Cro.  Car. 

Eep.  551.    1  P.  A.  Browne's  Rep.  268.  508, 505.    Woodf.  L.  and  T.  4th  ed.  190. 

1  Chit  PI.  17.    21  Conn.  Rep.  557.    24  Broom  on  Par.  82. 

Miss.  Rep.  245.    10  Pick.  470.    4  How.  («)  Broom  on  Par.  82.    Com.  Dig. 

Miss.  lU^.  204.    9  Ired.  168.    2  Wis.  Bar.  and  Feme   (v).    Co.    Litt  55  b. 

Bep.22.  Brackton    v.  Evans,    Cra    Eliz.    700. 

(fi)  Broom  on  Par.  82.    Hopkins  ▼.  Decker  ▼.  LiTingston,  15  John.  479. 
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to  pay  retit  to  both.(/)  If  the  husband  proceeds  alone^  for 
rent,  he  must  show  affirmatiTely  that  the  rent  accrued  after 
marriage.  (^) 

For  all  caases  of  action  on  any  implied  promise,  which  accmed 
to  the  wife  en  atUre  droits  and  which  therefore  survive  to  her, 
she  must  be  joined  as  plaintiff  with  her  husband.  (&)  And  if 
part  of  the  assets  of  the  testator  be  paid  to  the  defendant  during 
the  coverture  of  the  executrix,  she  must  join  with  her  husband 
in  an  action  for  its  recovery,  and  declare  in  her  representative 
character,  (i)  So  the  husband  of  a  feme  covert  guardian  in  soc- 
age must  join  in  actions  brought  by  her.(ik)  Husband  and  wife 
may  join  in  an  action  of  account,  for  rents  and  profits  of  the  wife's 
lands  accruing  during  coverture.  (Q  And  where  the  wife  has 
a  separate  interest  in  a  contract  in  which  the  husband  is  also 
interested,  as  in  a  contract  for  the  sale  of  her  lands,  and  pay- 
ment to  her,  she  may  be  a  party  plaintiff,  in  an  action  upon  it.(m) 

When  husband  and  wife  join  in  an  action,  it  must  be  shown 
how  the  wife  has  an  interest  ;(n)  otherwise  her  joinder  will  be 
held  improper. (o)  In  no  case  should  she  be  joined,  except 
where  the  cause  of  action  would  survive  to  her.(^) 

The  wife  can  only  be  joined  with  her  husband  when  her  inter- 
est existed  before  coverture,  or  where  she  is  the  meritorious 
cause  of  action,  and  the  promise  is  to  her,  or  when  the  right  of 
action  is  in  autre  droit.{q) 

When  the  wife  is  the  owner  of  the  fee,  and  the  husband  is 
tenant  by  the  curtesy  initiate,  they  must  join  in  an  action,  un- 
der the  code  of  New  York,  to  recover  real  property,  (r) 

It  is  a  misjoinder  to  join  a  count  which  would  survive  to  the 
wife  with  a  count  which  would  abate  by  the  death  of  the  hus- 
band.(9) 


% 


f)  Jacqaes  ▼.  Short,  20  Bmrb.  269.  (m)  Smith  t.  Tinoott,  21  Wend.  202. 

_)  Decker  T.  LiTingston,  16  John.  («)  Suley  t.  Barhita,  2  CaineB,  221. 

479.  (o)  4  Md.  Bep.  485. 

{h)  Broom  od   Par.  84.     Co.  Litt.  (p)  24  Venn.  Re|>.  lia 

851,  b.    Richards  ▼.  Richards,  2  B.  4b  (q)  1  Strob.  112.    18  Verm.  Bep.  842. 

Ad.  447.    Field  ▼.  AUen,  9  M.  ft.  W.  894.  8  Ala.  Rep.  907. 

(•)  1    Salk.   282.     1    Chit.   PL  84.  (r)  Ingrabam  t.  Baldwin,  12  Baibi  9. 

Com.  Dig.  Bar.  and  Feme,  V.  &  C.  5  Sold.  46. 

(k)  Byrne  t.  Van  Hoeaeo,  5  John.  66.  («)  1  Strob.  112. 

({)  1  Day,  268. 
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In  New  York,  the  code  of  prooedare  requires  that  when  a 
married  woman  is  a  party,  her  husband  shall  be  joined  with 
her ;  except  that  when  the  action  concerns  her  separate  prop^ 
erty^  or  is  between  herself  and  her  husband,  she  may  sue  alone ; 
and  that  when  the  actiou  is  between  herself  and  her  husband 
she  may  sae  alone ;  and  in  no  case  need  she  prosecute  by  a 
guardian  or  next  friend.  (Q  And  the  act  of  March  20,  1860, 
concerning  the  rights  and  liabilities  of  husband  and  wife,  pro- 
vides that  any  married  woman  may,  while  married,  sue  in  all 
matters  having  relation  to  her  property,  which  may  be  her  sole 
and  separate  property,  or  which  may  thereafter  come  to  her  by 
descent,  devise,  bequest  or  the  gift  of  any  person  except  her  hus- 
band, in  the  same  manner  as  if  she  were  8ole.(i4) 

It  has  been  decided,  since  the  code  was  adopted,  that  where 
money  belonging  to  a  married  woman  and  which  has  never  been 
in  her  husband's  possession,  is  lent  by  her,  with  his  assent,  and 
a  promis8(»7  note  given  to  her  for  the  amount,  she  may  main- 
tain an  action  thereon  without  joining  her  husband  as  co-plain- 
tiff, (t;)  When  a  female,  prior  to  her  marriage,  comes  into  the 
possession  of  money,  which  she  invests,  and  after  her  marriage 
she  keeps  the  same,  in  the  form  of  a  chose  in  action,  payable  to 
her,  with  the  express  consent  of  her  husband,  it  remains  her 
property,  and  an  action  upon  the  security  is  properly  brought  in 
her  name  alone,  (tc;) 

Where  the  interest  of  a  married  woman  in  her  father's  estate 
becomes,  by  virtue  of  bis  will  and  the  operation  of  the  statute, 
her  separate  estate,  a  suit  to  ascertain  and  establish  the  rights 
and  interests  of  the  parties  claiming  interests  in  the  estate,  and 
for  a  partition,  should  be  brought  by  the  wife  alone,  and  not  in 
the  names  of  herself  and  her  husband,  (a;) 

(b)  When  the  husband  must  sue  alone. 

At  common  law  the  husband  must  sue  alone,  for  wages  accru- 
ing to  his  wife,  and  for  the  profits  of  a  business  carried  on  by  her, 

[i)  Code.  (  114.  (x)  Brownson  ▼.  Oifford,  8  How.  Pr. 

u\  Laws  of  1860,  p.  158,  (  7.  Rep.  889.    Smith  ▼.  Kearney,  9  id.  466. 

^v)  Smart  ▼.  Comstock,  24  Barb.  411.  But  see  Rusher  ▼.  Morris,  9  How.  266, 

r)  Ibid.  coQtra. 
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daring  coverture ;  and  for  her  work  and  labor,  goods  sold,  or  mon* 
ey  lent  by  her,  while  coYert.(y)  And  he  may  sue  in  his  own  right 
for  a  legacy  accruing  to  the  wife  during  coverture,  either  before 
or  after  her  death  ;(z)  or  for  property  that  belonged  to  the  wife 
before  coverture,  (a)  So  for  the  wife's  right  to  a  distributive 
portion  of  an  estate,  accruing  after  marriage  ;(6)  or  for  a  share 
devised  to  the  wife  during  coverture  ;(c)  or  to  recover  goods 
claimed  in  right  of  the  wife.(£2)  The  husband  must  also  sue 
alone,  upon  a  contract  with  the  wife  to  pay  for  board  in  a 
boarding  house  kept  by  her;  notwithstanding  the  amount 
claimed  as  due  is  alleged  to  be  her  separate  property.(e) 

If  a  bond  be  made  to  a  feme  covert  executrix,  during  cover- 
ture, or  to  her  and  her  husband,  in  either  case  the  husband  may 
sue  in  his  own  name  alona(/)  And  where  the  husband  ap- 
points an  attorney  to  receive  the  money  upon  his  wife's  chose  in 
action,  and  the  attorney  actually  receives  the  money,  the  wife 
cannot  join  with  her  husband  in  a  suit  to  recover  the  money 
from  the  attorney,  but  the  husband  must  sue  alone.(9) 

Although  the  wife  mast,  in  general,  be  joined  in  respect  of  a 
contract  made  with  her  while  sole,  yet  if  a  fresh  promise,  in  re- 
newal of  such  contract,  be  made  to  the  husband  alone,  or  there 
be  some  new  consideration,  as  forbearance,  moving  from  him,  he 
may  sue  alone,  on  such  promise.  (A)  And  this  although  the 
right  of  action  was  vested  in  the  wife  before  marriage,  in  autre 
droit. (i) 

Where  a  promise  is  made  to  husband  and  wife,  the  husband 
may  sue  alone ;  and  having  done  so,  the  suit  will  survive  to  his 
administrator,  and  not  to  his  wife.(i) 

In  New  York,  when  a  question  arises  between  the  assignees 
of  the  husband  and  the  assignees  of  the  wife,  in  respect  to  the 

(y)  Broom  on  Bar.  71.    Dengate  y.  (d)  5  id.  264 

Gardiner,  4    M.  do  W.  7,    SavilYe  T.  («)  Dunderdale  t.  Gr3rme8, 16  How. 

Sweeney,  4  B.  dt  Ad.  614.    Buckley  ▼.  Pr.  Rep.  195. 

Collier,  1   Salk.  114.    8  id,  68.    Com.  (f)  2  Penn.  Rep.  827. 

Dig.  Bar.  and  Feme  (W.)    ^idgodd  ▼.  (a)  17  Verm.  Rep.  190. 

Way,  2  W.  Bla.  1?86.  {%)  Broom  on  Par.  72. 

z)  22  Pick.  480.  (t)  Ibid.    Rumaey  v.  George,  1    H. 

a)  1  Murphy,  41.  A  S.  180.    Yard  v.  Bllard,  1  Saik.  IXl. 

[b)  6  Sme.  «  M»r.  209.  Jfune  ▼.  Wills,  4  B.  ^  Ad.  744. 

2  Monro,  118.  ^k)  9  B.  Monro,  6)4. 


flamings  of  the  irife,  and  property  acquired  by  her  sttlMqnent 
to  the  mairiage,  in  canying  on  a  boainess  in  her  own  name,  the 
case  is  not  affected  by  the  statutes  of  1848  and  1849,  for,  the 
more  effectnal  protection  of  the  property  of  mamed  wonxen.(l) 

The  rale  that  a  miqoinder  of  phdntafiii  is  not  a  groilnd  of  de* 
mmrer^  is  not  applicable  to  the  case  of  an  action  by  husband 
and  wife,  which  shoold  have  been  brought  by  husband  alonot 
In  such  a  case  the  defect  cannot,  as  in  other  cases,  be  obviated 
at  the  trial  by  rendering  a  judgment  in  fiivor  of  the  proper  plain- 
HB^  and  against  one  in^operly  joined,  (m) 

(o)  When  the  vnft  m/OBt  or  may  sue  alone. 

It  is  a  general  rale  that  the  wife  cannot  sue  alone,  at  common 
Iaw.(n)  But  when  the  husband  is  civilly  dead,  whether  perma- 
nently or  for  a  term  ;(o)  or  where  he  is  an  alien  and  has  left  the 
country,  or  has  never  been  in  it,  the  wife  may,  on  her  own  sepa- 
rate contracts,  sue  alone.( ;>)  But  the  rights  of  the  husband  in 
Buch  cases,  being  only  susp^oided,  the  disability  may  be  removed^ 
in  die  one  case,  by  a  pardon,  and,  in  the  other,  by  the  husband's 
return ;  and  then  he  must  be  joined*(9) 

So  if  the  marriage  be  formally  pronoi; need,  or  be  discovered,  to 
be  void  ab  initio^  or  if  it  be  dissolved  by  a  divorce  a  vinculo, 
the  wife's  disability  to  sue  alone  cease8.(r)  But  not  upon '  a 
sentence  of  divorce  a  menaaet  thoro;  nor  where  the  parties 
have  executed  a  deed  securing  a  separate  maintenance  to  the 
wife.(«)  It  has  been  held,  in  Missouii,  boweter,  where  a  wife 
was  living  separate  fix)m  her  husband,  under  articles  of  separa- 
tion, he  residing  in  another  state,  and  they  had  thus  lived  i^Murt 
for  the  space  of  twenty-four  years,  that  the  wife  could  sue  and 
be  sued  in  her  own  Qame.(t) 

(I)  Cropeey  ▼.  McKlnney,  8  Barb.  47.  (p)  2  Esp.  R.  544.    1  Bos.  &.  P,  867. 

(«}  OonderdAto  t.  GryiiiM,  16  How.  2  Id.  226.    1 N.  R.  80.    11  East,  301.  8 

Fr.  Rep.  19d.  Camp.  128.    8  T.  R.  679. 

(n)  Broom  on  Par.  75.  1  Black.  Com.  (a)  Broom  on  Par.  ^  114. 

443.    Co.  Ifltt.  182,  b.    Story'f  Eq.  PI.  (r)  Id.  ^  100.    Anstey  ▼.  Manners,  1 

4  61 .  Gow,  10.    Glasspole  ▼.  Yonng,  9  B.  &.  0. 

(4)  Co.  LUt.  182,  b;  188,  a.    Lean  ▼.  696.    Marshall  ▼.  Rntton,  8  T.  R.  548. 

SchnU,  2  W.  Black.  1195.    Hatcbett  ▼.  («)  Lewis  t.  Lee,  8  B.  &  C.  297.    1 

Baddely,  Id.  1079.    Jewson  t.  Read,  Selw.  N.  P.  10th  ed.  283. 

Lofft,  142.    Sz  parte  Franks,  7  Bing.  (i)  12  Mis.  Rep.  80. 
762. 
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If  the  husband  be  a  eitisen  of  thiB  cotmtiy,  his  mere  residence 
abroad  will  not  render  the  infe  competent  to  sue  as  a  feme 
sole.(ii) 

Where  the  law  pronounces  the  husband  dead,  the  wife  may 
also  sue  alone ;  as  where  the  husband  having  gone  abroad,  or  ab- 
sented hims^  no  account  can  be  given  of  him  during  seven 
7ears.(t;) 

If  the  wife  survives  her  husband  she  has  all  real  property,  the 
fruits  of  which  the  husband  enjoyed  in  her  right  during  coverture, 
and  such  chatteb  real  and  choses  in  action  as  he  might  also  in 
her  right  have  then  reduced  into  possession,  (u?)  So  a  bond,  note, 
or  cognovit  given  to  her,  or  to  her  and  her  husband,  survives  to 
ber,(a;)  if  the  husband  has  not  reduced  it  to  his  possession ;  and 
upon  her  death  her  personal  representatives  are  entitled  to  it(ff) 

In  New  York  the  common  law  rules  respecting  suits  by  mar- 
ried women  have  been  materially  modified  by  statute.  The  act 
of  1848,  for  the  more  effectual  protection  of  the  property  of  mar- 
ried women,  provides  that  the  real  and  personal  property  of  any 
female  who  may  thereafter  marry,  and  which  she  shall  onm  at 
the  time  of  marriage,  and  the  rents,  issues  and  profits  thereof, 
shall  not  be  subject  to  the  disposal  of  her  husband,  nor  be  liable 
for  his  debts,  and  shall  continue  her  sole  and  separate  property, 
as  if  she  were  a  single  female.  (2)  And  that  the  real  and  per- 
sonal property  and  the  rents,  issues  and  profits  thereof,  of  any 
female  married  at  the  time  of  passing  the  act,  shall  not  be 
subject  to  the  disposal  of  her  husband ;  but  shall  be  her  sole 
and  separate  property,  as  if  she  were  a  single  female ;  except  so 
&r  as  the  same  may  be  liable  for  the  debts  ^of  the  husband 
theretofore  contracted.(a)  By  an  amendment  of  this  act,  passed 
in  April,  1849,  any  married  female  is  authorized  to  take  by  inher- 
itance or  by  gift,  grant,  devise  or  bequest,  from  any  person  other 
than  her  husband,  and  hold  to  her  sole  and  separate  use,  and 

(«)  BoszeU  T.  Frier,  11  East,  801.  (x)  Id.  77. 

Marah  ▼.  Hutchinson,  2  B.  4t  P.  226.  (y)  Gatera  ▼.  Madele^,  6  M.  &  W.  427. 

(v)  Broom  on  Par.  76.    Hopewell  y.  Richards  ▼.  Richards,  2  B.  6b  Ad.  447. 

De  Pinna,  2  Camp.  118.  Doe  t.  Nepeau,  (s)  Laws  of  1848,  p.  807,  ^  1. 

6  B.  do  Ad.  94.  (a)  Id.  (  2. 

(w)  Ibid.    Comyn's  Dig.,  Baron  and 
Feme  (F 1). 
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convey  and  devifle,  real  and  personal  property,  and  any  interest 
or  estate  therein,  and  the  rents,  issnes  and  profits  thereof,  in  the 
same  manner  and  with  like  effect,  as  if  she  were  onmarried,  and 
{he  same  shall  not  be  subject  to  the  disposal  of  her  hnsband  nor 
be  liable  for  his  debt&(i) 

These  provisions  are  supposed  to  contain,  by  implication,  an 
authority  to  married  women  to  sue  alone,  in  all  matters  relating 
to  their  separate  property,  (c) 

By  the  code  of  procedure,  when  a  married  woman  is  a  party 
to  a  suit,  her  husband  must  be  joined  with  her ;  except  that 
when  the  action  concerns  her  separate  property,  or  when  the  ao* 
tion  is  between  herself  and  her  husband,  she  may  sue  alona 
And  in  no  case  need  she  prosecute  or  defend  by  guardian  or  next 
friend,  (d)  And  the  act  concerning  the  rights  and  liabilities  of 
husband  and  wife,  passed  March  20,  1860,  provides  that  any 
married  woman  may,  while  married,  sue  in  all  matters  having 
relation  to  her  property  which  may  be  her  sole  and  separate 
property,  or  which  may  hereafter  come  to  her  by  descent,  devise, 
bequest,  or  the  gift  of  any  person  except  her  husband,  in  the 
same  manner  as  if  she  were  sole.(e) 

It  has  been  decided,  by  the  Court  of  Appeals,  that  when  a 
married  woman  has  the  actual  possession  of  land,  held  by  her 
&r  her  separate  use,  and  has  been  wfongfully  qected  therefrom, 
she  may,  under  the  above  section  of  the  code,  maintain  an 
action  in  her  own  name,  to  recover  the  possession,  without  join* 
ing  her  husband.  (/) 

It  has  also  been  held  that  a  married  woman  may  maintain  an 
actbn,  without  joining  her  husband  with  her,  to  recover  upon  a 
promissory  note  given  to  her  during  coverture,  for  a  loan  of 
money  which  was  her  separate  property,  (g)  When  the  interest  of 
a  married  woman  in  her  father's  estate  becomes,  by  virtue  of  his 
will,  and  the  operation  of  the  statute,  her  separate  estate,  a  suit 
to  ascertain  and  establish  the  rights  and  interests  of  the  parties 

Jh)  Laws  of  1849,  p.  528,  ( 1.  (e)  Laws  of  I860,  p.  168,  ^  7. 

e)  See  Brigliam  t.  Bosh,  88  Barb.       (/)  Darby  t.  Callaghan,  16  N.  T. 
Bep.  71. 
(d)  Code,  (  Hi.  (g)  BnUrt  y.  Comrtook,  24  Barb.  411. 
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daiaisig  inteiMto  in  fhe  ettote,  and  finr  a  psrttiioii,  shoiild  be 
Ixonght  by  the  wife  aloiie.(A) 

'  It  9eefM  atuA  in  an  action  in  New  York,  bj  a  married  woman 
ef'anotber  state,  letpecting  her  peraonal  property  alleged  to  be 
her  separate  estate,  she  is  to  be  deemed  capable  of  holding  snch 
separate  properfy,  nntil  the  contrary  is  shown.  Her  hnsband 
need  not  be  joined  with  her,  in  snch  action,  (i) 

The  hnsband  is  not  a  necessary  party  to  the  wife's  action  to 
recover  her  separate  estate,  nnless  he  claims  an  interest  in  the 
subject  of  the  action,  or  a  complete  determination  of  the  matter 
cannot  be  made  wlthont  hint  The  mere  feet  that  he  is  the 
hnsband  is  not  a  snfikssni  ground  fer  requiring  him  to  be  made 
a  defendant,  (ik) 

'  A  wife  may  maintain  an  action  against  copartners,  one  of 
whom  is  her  husband,  to  recover  moneys  belongmg  to  her  sepa* 
tale  estate,  which  she  has  loaned  to  them.  (2) 

(d)  When  they  mayjoinj  or  noty  at  their  eleetion. 

,  Whete  the  cause  of  action  accrues  to  the  husband  duriug 
coverture,  in  right  of  his  wife,  he  may,  in  general,  elect  to  sue 
either  alone  or  jointly  with  the  wife.(m)  The  wife  will  not  be 
improperly  joined  if  she  has  such  an  interest  as  would  survive 
to  her  in  the  event  of  the  husband's  death.(n)  If  the  revenrion 
of  an  estate  be  granted  to  hnsband  and  wife  jointly,  they  may 
eilher  yAa  in  suing  the  lessee  in  covenant,  for  not  repairing,  or 
the  husband  alone  may  bring  the  action,  (o)  So  for  rent  in 
arrear  either  on  the  demise  of  thewife  dum  sola,  or  of  the  hus- 
band and  wife  during  covertnre.(|>)  On  a  covenant  to  husband 
and  wife,  the  husband  may  sue  alone.(j^) 

Where  one,  being  indebted  to  a  wife  dwn  eda^  after  the  mar* 
riage  gives  a  bond  to>  the  husband  and  wife,  in  consideration  of 

(k)  Bronaou  t.  Qifford,  8  How.  Pr.  (»)  Ibid.    Ajling  ▼.  Whicher,  6  A.  & 

Bm.8Se.  B.i64.    Frosdike  ▼.  Sterimg,  1  FfMm. 

Ci)  Spier  ▼.  Tlia  Aocanory  TnDtit  286.    Com.  Dig.  Bar.  and  Feme  (X). 

Company,  6  Drier,  662.  9  Ala.  R.  716.    9  Ired.  168. 

(k)  Hlllman  ▼.  Hillman,  14  How.  Pr.  (o)  Bret  t.  Cumberland,  Cro.  Jac 

Eek  466.  899.    Com.  Dig.  Bar.  and  Feme  (X) 

(I)  DeTinT.I>eTin,17id.514.   Pofvrer  (p)  Broom  on  Par.  7a    Com.  Big. 

t.  Leilef ,  Id.  418.  Bar.  and  Feme  (X). 

(«i)  Broom  on  Par.  77.  (9)  Beaver  t.   Lane,  2  Hod.  217. 

Arnold  T.  BoTovlt^  1 B.  &  C.  448. 
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mdi  debt^  thc^y  may  join»  or  the  hoiband  may  sue  alone,  on 
sach  contract(r)  The  general  rale  is  that  when  a  chose  in 
aetion,  anch  as  a  bond  or  note,  is  given  to  a  feme  covert,  the 
hnaband  may  elect  to  let  his  wife  have  the  benefit  of  it ;  or  if 
be  thinks  proper  he  may  take  it  himself.(«)  And  if  the  hn»- 
band,  in  his  lifetime,  brings  an  action  upon  the  instrument  in 
bis  own  name,  that  will  amount  to  an  election  to  take  it  him** 
self,  and  to  an  expression  of  dissent  on  his  part  to  his  wife's 
having  any  interest  in  it.  But  if  he  leaves  it  as  it  is,  the  ren^ 
edy  on  it  survives  to  the  wife.  Or,  he  may  join  her  name  with 
bis  own,  and,  in  that  case,  if  he  should  die,  after  judgment,  the 
wife  would  be  entitled  to  the  benefit  of  the  bond  or  note,  as  the 
judgment  would  survive  to  her.(^) 

On  an  award  for  the  payment  of  money  to  the  wife,  or  on  a 
bond  to  husband  and  wife,  the  latter  being  administratrix,  the 
busband  has  the  same  right  of  election.  («)  So,  in  the  case  of 
a  judgment  recovered  by  both.(t;) 

If  one  promises  a  married  woman  a  certain  sum,  in  consider- 
•tioi\  of  her  effecting  a  cure,  which  she  does  effect,  she  may 
join  with  her  husband  in  assumpsit  for  the  recovery  of  the 
mon^,  as  being  the  meritorious  cause  of  action,  (u^)  So  where 
the  action  is  for  money  advanced,  or  work  and  labor  performed 
by  the  wife  during  coverture,  if  an  express  promise  to  her  be 
aU^ed.(a;)  The  husband  may  sue  alone,  or  with  his  wife,  for 
her  services,  where  the  contract  was  made  with  her ;  but  when 
diey  sue  together  he  cannot  join  a  claim  of  his  own.(y) 

Where  a  wife  who  has  a  separate  estate  contracts  a  debt 
during  marriage,  with  the  consent  and  approbation  of  her  hus- 
band, the  cveditor  has  the  election  of  suing  both  or  one ;  both, 

(r)  1  M.  &.  a  180.    4  T.  R.  616.    1  (v)  Nane  y.  Wills,  4  B.  6b  Ad.  744. 

Chit  Fl.  20.  Botler  t.  Deli,  Cro.  Eliz.  844. 

(t)  Broom  on  Par.   78.    Day  t.  Pa-  (v)  Brasbford  ▼.  Buckingham,  Cn>. 

drone,  2  H.  6b  8.  896,  n.  (b).    Bates  Jac.   77,  206.     Com.   Dig.  Bar.   and 

T.  Daadj,  2  Atk.  208.  Feme  (X). 

(Q  Id.  79.    Mason  t.  Morgan,  2  Ad.  (x)  Broom  on  Par.  80.    Prat  ▼.  Tay- 

6t  B.  80.    2  M.  &.  8.  898.    Gators  v.  lor,  Cro.  Eliz.  61.    Buckley  ▼.  Collier 

Madeley,  6  M.  tft  W.  426.    Qarfbrth  t.  1  Balk.  114.    8  Id.  68.    Bac.  Ab.  Bar! 

Bradley,  2  Yes.  676.  and  Feme  (K). 

(«)  Ankerstein  ▼.  Clarke,  4  T.  R.  616.  (y)  Avogadro  ▼.  Ball.  4  B.  D«  Smith. 

Arnold  T.  Bevonlt,  1  B.  6b  B.  446.  884.                                                ^ 
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if  he  wishes  to  reach  the  wife's  property ;  one,  the  hnshand 
alone,  if  it  is  desired  to  hind  him  personally,  (c) 

When  a  cause  of  action  has  hecome  vested  in  the  wife  before 
marriage,  and  a  fresh  promise  is  made  to  herself  and  her  hus- 
band, in  respect  of  some  new  consideration  moving  from  them 
jointly,  as  forbearance,  the  right  of  suit  on  such  new  promise  is 
in  the  husband  alone,  or  in  both  jointly,  (a) 

On  a  bond  to  the  husband  and  wife,  conditioned  for  their 
maintenance,  during  their  joint  and  several  lives,  a  suit  may  be 
brought  by  the  husband  and  wife  jointly.(&) 

In  general  a  wife  cannot  join  with  her  husband  in  an  action 
upon  any  contract  made  during  coverture,  whether  with  the 
wife  alone  as  party,  or  with  the  two  jointly,  except  where  the 
wife  is  the  meritorious  cause  of  action  and  a  party  to  an  express 
promise  founded  thereon.(c) 

(e)  In  case  of  the  death  of  either. 

If  the  husband  survives  his  wife,  he  is  absolutely  entitled  to 
her  chattels  real  and  personal  in  possessioa(c2)  And  for  rent 
accruing,  in  her  right,  and  in  arrear  at  her  death,  an  action  is 
given  to  him  by  statute,  in  England.(e)  Though  for  rent 
accruing  under  a  joint  lease  from  husband  and  wife,  no  action 
can  be  maintained  by  the  husband ;  his  interest  having  deter- 
mined by  the  wife's  death.  (/) 

The  husband  is  also  entitled  to  administer  upon  his  wife's 
estate,  if  he  survives  her  \{g)  and  he  must  sue  in  his  repre- 
sentative character,  in  order  to  recover  her  chattels  real  and 
personal  not  previously  reduced  into  possession,  whether  vesting 
in  her  while  sole  or  covert ;  as  also  on  any  cause  of  action  which 
had  accrued  to  her  in  autre  droit.(h) 

Where  a  promise  is  made  to  husband  and  wife,  the  husband 


{z)  Smith  T.  Scrlbner,  12  How.  Pr.  (9)  82  H,  S,  ch.  87,  s.  8. 

Bep.  501.  (/)  Hill  t.  Banndera,  4  B.  4b  C.  629. 

(a)  Willis  ▼.  Kane,  1  Ad.  4b  E.  72.  {g}  2  Black.  Com.  486.    8  B.  S.  N.  T. 

(b)  Schoonmaker   t.  BlmeDdorf,  10  169,  %  29, 6th  ed. 

John.  49.  (k)  Broom  on  Par.  74.    Haydon  ▼• 

(c)  Thome  ▼.  Dillingham,  1  Denio,  Gould,  1  Salk.  119.    Com.  Dig.  Bar.  and 
264.  Feme  (E.  2,  8). 

(cQ  Broom  on  Par.  78. 


PLAINTIFFS.  79 


may  sae  alone^  and  haviDg  done  80^  the  suit  will  survive  to 
administrator  and  not  to  his  wife.(t) 

The  husband  surviving  cannot  sue  in  his  own  right  for  the 
choses  in  action  of  the  wife,  belonging  to  her  before  cover- 
tare.(i) 

When  the  wife  survives  her  husband  she  may  sue  on  all  con- 
tracts entered  into  by  others,  with  her,  before  coverture ;  and 
she  may  recover  all  arrears  of  rent  of  her  real  estate,  which 
became  due  during  coverture,  on  their  joint  demi8e.(Q  She  is 
also  entitled  to  all  her  real  property,  the  fruits  of  which  the 
husband  enjoyed  in  her  right  during  the  coverture,  and  to  such 
chattels  real  and  choses  in  action  as  he  might  also,  in  her  right, 
have  then  reduced  into  possession,  (m)  So,  a  bond,  note  or 
cognovit,  given  to. a  feme  covert,  either  alone  or  jointly  with  her 
husband,  survives  to  her,  if  not  reduced  into  possession  by  him ; 
and  upon  her  death,  her  personal  representatives,  and  not  his, 
are  entitled  to  it.(n) 

(/)  When  a  woman  marries ^  pendente  lite. 

Where  a  suit  is  instituted  by  a  single  woman,  or  by  her  and 
others,  and  she  afterwards  marries,  lis  pendens^  the  suit  abate8.(o) 
And  if  a  feme  sole  plaintiff  marries  after  a  report  of  referees  in 
her  favor,  the  husband  must  be  made  a  party  to  the  judgment, 
by  9cire  facias,  before  execution  is  issued.  Q?) 


i 


[%)  9  B.  Monro,  614.  (»)  Ibid.    Oaten  t.  Madeley,  6  M.  dk 

[h)  Ham.  on  Parties,  210-216.  W.  427. 

[l)  8    Taunt.    181.     1  Rolle'a   Abr.  (o)  1  Chit.  PI.  487.    14  Mass.  R.  296. 

S60,  d.  Brayt.  Rep.  91. 

(m)  Broom  on  Par.  76.  Com.  Dig.  (jp)  Johnson  T.Parmely,  17  John.  271. 
Bar.  and  Feme  (F.  1). 
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Sbotion  11. 

niFANTfik 

Infancy  confers  a  personal  privilege,  of  which  none  can  take 
advantage  but  the  infant  himself.  Therefore  an  infant  may 
sue  on  a  contract  entered  into  with  him  ;(a)  as  for  a  breach  of 
promise  of  marriage.  (&)  But  an  infant  cannot  sne  on  a  penal 
statute,  for  the  informer  must  appear  in  person  or  by  attorney  ;(c) 
whereas  an  infant  can  only  sue  by  guardian  or  prochein  aml(c2) 
The  prochein  ami  is  not  a  party  to  the  suit,  however,  but  is  only 
a  person  appointed  by  the  court  to  look  after  the  interests  of 
the  infant  and  manage  the  suit  for  him.(6) 

An  infant  may  maintain  an  action  for  nse  and  occupation^ 
suing  by  next  ^end,  although  he  has  a  general  guardian. (/) 

In  New  Torky  under  the  code  of  procedure,  (sec.  115,)  an 
infant  must  appear  by  guardian,  and  the  complaint  must  show, 
by  proper  averments,  the  due  appointment  of  the  guardian,  by 
the  court,  or  a  judge.(9)  The  guardian  must  be  appointed 
b^ore  the  issuing  of  the  summons  and  complaint.  (A)  He  should 
be  a- responsible  person,  because  he  is  liable  for  costs. 


Section  12. 


JOINT  TENANTS. 


Joint  tenants  being  seized  per  mie  and  per  tout^  and  deriving 
by  one  and  the  same  title,  must  sue  jointly  on  their  joint  lease, 
and  they  must  join  in  an  action  of  debt  or  in  an  avowry  for 
rent,  (a) 

In  New  Fori,  one  joint  tenant  or  tenant  in  common,  and 

(a)  Warwick  t.  Bruce,  2  M.  4i  9.       (/)  Porter  ▼,  Bleller,  17  Barb.  149. 
205.    Broom  on  Par.  84.  {g)  Hoftailing  v,  Teal,  11  How.  Pr, 

f)  Holt  V.  Ward,  2  Stra.  987.  Eep.  188.    Hulbert  ▼.  Tonng,  18  id.  418. 

\e)  18  Eliz.  ch,  6,  s.  1.  Ch)  2  R.  B.  446. 

A)  Broom  on  Par.  84.  (a)  Broom  on  par.  24,    9ac  Afit^ 

je)  Sinclair  t.  Sinclair,  18  M.  &  W,  Joint  Ten.  (K). 
640.    Di;c](itt  ▼.  SatchweU,  12  id.  779. 
8  Bout.  Inst.  )88.    Brooift  on  Par.  84. 
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his  executors  or  administratoiB,  may  maintain  an  action  of 
aocoont,  or  for  money  had  and  received,  against  his  co-tenant^ 
for  receiving  more  than  his  just  proportion ;  and  the  like  action 
may  be  maintained  by  them  against  the  executors  or  adminis* 
trators  of  such  co-tenant.  (6) 

It  seems  that  all  common  law  actions  to  enforce  the  rights  of 
joint  owners  or  tenants  in  common^  where  one  of  them  has  died, 
must  be  brought  in  the  name  of  the  survivors,  only.(c) 


Section  13. 

LUNATICS,  kC, 

A  lunatic,  or  person  non  compos  mentta,  may  maintain  an 
action  on  a  contract  made  with  him.  Such  action  should  be 
brought  in  his  own  name,  and  not  in  that  of  his  committee.(a) 
There  is  an  exception  to  this  rule,  however,  in  the  cases  pro- 
vided for  by  statute,  in  New  York,  (Laws  of  1845,  ch.  112,) 
which  authorizes  receivers  and  committees  of  lunatics  and  habit- 
ual drunkards  appointed  by  any  order  or  decree  of  the  court  t>f 
chancery,  to  sue,  in  their  own  names,  for  any  debt,  claim  or 
demand  transferred  to  them,  or  to  the  possession  and  control 
of  which  they  are  entitled  as  such  receiver  or  committee.  It 
has  been  held  that  this  statute  does  not  embrace  an  equitable 
proceeding  by  which  an  estate  or  interest  in  real  property  is 
Bought  to  be  established ;  e.  g.  a  suit  to  establish  an  equitable 
lien  in  favor  of  the  lunatic  upon  the  defendant's  land.(&)  So 
the  committee  of  a  lunatic  may  sue  in  his  own  name  on  prom- 
issory notes  received  by  him  as  such  committee.(o) 

If  the  lunatic  has  no  committee,  his  wife  has  su£Scient  im- 
plied authority  to  sue  in  his  name.(eQ 

An  idtotj  being  incapable  of  appointing  an  attorney,  must 


(h)  8R.  8.  5th  ed.  p.  89,^9.    See  Lane  t.  Schermerhorn,  1  Hil),  97.   Shelf. 

Bali  T.  Fisher,  20  Barb.  441.  Lun.  895. 

(e)  Bncknam  y.  Brett,  18  Ab.  119.  (h)  McKillip  v.  McKillip,  8  Barb.  552. 

(a)  Broom  on  Par.  84.    Browne  on  (c)  Davii  ▼.  Carpenter,  12  How.  Pr. 

Actions,  801.    Hob.  215.    McKillip  ▼.  Bep.  287. 

McKillip,  8  Barb.  552.     2  8i(L  124.  (d)  7  DowL  22. 

11 
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me  in  person,  and  any  one  praying  to  be  admitted  as  his  next 
friend  may  conduct  the  suit  for  him ;  but  a  lunatic  must  appear 
in  the  same  manner  as  any  other  person,  viz.  in  person  or  by 
attorney,  if  he  is  of  full  age,  or  by  guardian  if  he  is  an  infSEmt.(e) 


Section  14. 

PABTNEBSHIF  AND  JOINT  STOCK  ASSOCIATIONS. 

1st.  Pabtnxrship. 

(a)  As  between  partners  and  strangers. 

In  an  action  against  a  stranger,  to  enforce  a  contract  made 
with  a  partnership,  where  there  has  not  been  any  severance  of 
interest,  all  who  were  partners  at  the  time  of  making  the  con- 
tract must  join  as  plaintiffs.(a)  And  the  members  of  a  firm 
cannot  transfer  their  claim  to  one  of  their  number,  to  be  sued 
by  him.  (6)  A  promise  to  one  member  of  a  firm,  to  refund 
money  belonging  to  the  firm,  enures  to  the  benefit  of  the  firm, 

and  an  action  for  it  should  be  brouc^ht  in  the  names  of  all  the 
# 

partners. (c)  There  can  be  no  recovery,  in  an  action  of  assump- 
sit, 'where,  on  the  general  issue  pleaded,  it  is  proved  that  there 
were  partners  who  have  not  joined  in  the  action,  (c2)  But  sub- 
sequently admitted  partners  should  not  be  joined ;  even  though 
they  became  partners  under  an  agreement  to  share  in  the  profit 
and  loss  from  a  period  prior  to  the  contract,  (e)  When  the  con- 
tract is  under  seal,  all  the  partners  covenantees  must  join ;  and 
their  legal  interest  being  joint,  it  matters  not  though  the  cove- 
nant be  in  terms  joint  and  several. (/)' 

In  the  case  of  deeds  the  rule  is  confined  within  stricter  limits 
than  in  the  case  of  instruments  not  under  seal.  Thus,  in  an 
action  by  partners,  on  a  deed,  those  members  alone  can  be  made 

(«)  Broom  on  Par.  86.    Browne  on        (c)  Creel  t.  Bell,  2  J.  J.  Marsh.  809. 
Actions,  801.    Arch.  Pr.  7th  ed.  909.  (tf)  Snodgrass  ▼.  Broadwell,  2  Litt. 

(a)  Coll.  on  Part.  589.    Story  on  Part.    868. 

$  240.    McConnel  v.  Hector,  8  Bos.  &  (<)  Broom  on  Par.  61.    Wilsford  T. 

P.  118.    Allen  v.  White,  Minor,  865.  Wood,  1  Esp.  188.    Story  on  Partner- 

Griswold  ▼.  Waddington,  16  John.  488.  ship,  ^  254. 

Dob  V.  Halsey,  Id.  84.  (/)  Anderson  Y.  Martindale,  1  Bast, 

(b)  Horbach  ▼.  Huey,  4  Watts,  456.  497. 
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plaintifi  who  are  parties  to  the  deed^  although  the  deed  may 
have  been  executed  for  the  benefit  of  the  whole  finn.(^)  When 
the  legal  interest  and  cause  of  action  of  the  covenantees  in  a 
deed  are  several,  each  may  sue  separately  for  his  particular  dam- 
age,  although  the  words  of  the  covenant  are  joint  only.  (A) 

When  the  contract  is  in  the  form  of  a  negotiable  security,  all 
the  parties,  payees,  must  join ;  and  where,  by  the  terms  of  the 
contract,  a  note  given  to  a  firm  is  to  be  a  continuing  security, 
throughout  all  the  changes  of  the  hpuse,  if  the  note  be  not  in- 
dorsed to  any  of  the  successive  new  firms,  the  original  payees 
must  join  as  plaintifiEs,  although  some  may  have  retired  from  the 
firm.(t) 

Where  a  bill  is  indorsed  to  a  firm  in  blank,  all  or  any  of  the 
members  may  sue ;  as  an  indorsement  in  blank  conveys  a  joint 
light  of  action  to  as  many  as  sue  on  the  bill,  or  a  separate  right 
of  action  to  him  who  sues  alone.  (A:)  In  cases  where  some  only 
of  a  firm  are  parties  to  a  written  instrument,  and  sue  alone  upon 
it  without  joining  their  co-partners,  the  defendant  is  estopped 
from  saying  that  there  are  other  joint  contractors  who  ought  to 
have  been  plaintiffs.  (Z)  One  partner  may  sustain  an  action,  in 
his  individual  capacity,  against  the  maker  of  a  note  which  he 
has  indorsed  in  the  partnership  name,  to  himself.(9n)  So  one 
of  three  partners,  to  whom  his  companions  have,  on  settlement, 
assigned  their  interest  in  a  note  due  the  firm,  may  sue  in  his 
own  name.(n)  And  where  one  of  two  partners^  while  a  guest 
at  an  inn,  loses  goods  belonging  to  the  firm,  he  may  bring  an 
action  in  his  own  name  alone,  against  the  innkeeper,  to  recover 
the  value,  (o) 

Where  two  partners  were  subjected  to  the  payment  of  the 
debt  of  a  third  person,  the  one  as  surety  and  the  other  as  heir 

(ff)  Coll.  on  Part  ^  651.    Ez  parte  tal,  8  Camp.  289.    Fletcher  y.  Dana,  4 

Peele,  6  Ves.  604.    Ex  parte  Williams,  Blackf.  878. 

Back,  18.    Metcalf  t.  Pycroft,  6  M.  &  (Q  Ibid.    See  Kieran  t.  Saodera,  6 

8.  75.  Ad.  A,  £11.  515. 

(h)  Con.  on  Part.  4  657.    1  Saand.  (m)  Buroham  y.  WhitUer,  6  N.  H. 

158.    Bble  T.  Pardy,  6  Wend.  629.  Bep.  854.    Kirby  y.  Cogswell,  1  Caines, 

(f)  Coll.  on  Part.  4  649.    10  Bam.  &  505. 

Gress.  122.    8  id.  m  (u)  22  MU.  Eep.  (1  Jones)  847. 

(ft)  CoU.  on  Part.  (  655.    Ord  y.  Por-  (o)   Needles  y.   Howard,   1  E.   D. 

Smith,  54. 
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of  a  (xwmrefy;  which  debt  was  paid  from  the  partnership  fands^ 
it  was  held  that  a  separate  aictioQ  might  be  maintained  by  each, 
against  the  principal,  for  a  moiety  of  the  money  paid.(|>)  And 
where  two  partnaB  agree  to  divide  a  partnership  debt,  and  the 
debtor  consents  to  it^  and  promises  one  of  the  partners  to  pay  a 
moiety  to  him,  snch  partner  may  maintain  an  action  for  his 
moiety,  against  the  debtor.  (7)  So,  one  of  two  members  of  « 
law  firm  may  maintain  an  action,  where  the  business  respecting 
which  the  suit  is  bronght  is  uniformly  done  in  the  name  of  the 
party  suing.  And  in  such  action  a  set-off  of  a  demand  against 
the  firm  will  be  allowed.(r)  But  where  one  partner,  without 
the  knowledge  of  the  other,  assigned  copartnership  property  in 
trust  to  pay  the  debts  of  the  firm,  it  was  held  that  the  partner 
not  consenting  could  not  maintain  a  several  action  for  money 
had  and  received,  against  the  assignee,  to  recover  his  proportion 
of  the  proceeds  of  the  property  assigned.  (»)  Nor  can  one  part* 
ner  maintain,  an  action,  of  any  kind,  against  one  who  purchases 
from  a  copartner  the  partnership  effects,  though  such  sale  was 
made  by  the  copartner  in  fraud  of  the  partnership  rights,  and  to 
satisfy  his  own  individual  debt.(^) 

'  The:  proper  test  for  determining  whether  any  particular  trans-* 
action  was  on  behalf  of  the  partnership,  is,  whether  the  amount 
to  be  recovered  would  go,  in  the  first  instance,  to  the  partner* 
ship  fund,  (t^)  If  an  application  for  a  loan  be  made  generally 
to  a  partner  in  a  bank,  the  borrower  thereby  entitles  the  party 
so  applied  to,  on  making  the  advance,  to  hold  him  amenable  to 
such  party  in  either' of  his  icapacities  of  a  partner  or  of  a  private 
individual,  according  to  that  in  which  he  makes  the  advance,  (v) 
Tet  if  a  loanis.made  by  one  member  of  a  finn,  nominally  in  his 
individual  capacity,  the  surviving  partners,  after  his  decease^ 
cannot  sue  for  the  amount  of  the  loan,  unless  they  distinctly 
prove  that  it  was  in  reality  intended  to  be  made  on  the  partner^ 
ship  account,  (u;) 

p)  Goidd  ▼.  OoQia,  6  Wend.  268.  Utrd,  8  M.  &  W.  857.    Peanon  r.  6lcel- 

[q)  Blair  t.  Bnover,  6  Halst  168.  ton,  1  id.  504.    Thacher  t.  Shepherd,  2 

r)  Piatt  V.  Halen,  28  Wend.  456.  Chit.  R.  662. 

[sy  Hewea  t.  Ba7ley/20  Pick.  96.  (v)  Per  Bayley,  B.,  Alexander  ▼.  Bar^ 

0  Wells  T.  Mitchril,  1  Iredell,  484.  ker,  2  Gr.  ^  J.  188. 

[u)  Broom  on  Par.  61.    Bond  t.  Pit-  (w)  Sims  v.  Bond,  6  B.  db  Ad.  898, 

per  PemnaD,  Oh.  J. 
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Where  a  partner  contracts  apparently  on  his  own  acconnt, 
bot  really  an  account  of  the  firm^  he  may  sue  alone,  or  the  firm 
may  sue  on  the  contract  as  made  by  him  as  their  agent  ;(x)  nn« 
less  each  partner  was  clearly  dealt  with  in  his  individual  capa- 
city ;(y)  or  unless  he  expressly  declared  the  sulgect  matter  of 
the  contract  to  be  his  sole  property.  («}  In  the  absence  of  any 
snch  understanding  or  declaration,  partners  must  all  join  in  an 
action  £>r  the  price  of  goods  sold  in  the  name  of  one  only,  (a) 
Whether,  in  any  particular  case,  an  adyance  of  money  was  made 
by  the  individual  or  by  the  partnership,  is  a  question  for  the 
jnry  to  decide.  (6) 

An  action  on  a  policy  of  insurance  may  be  brought  either  by 
the  person  in  whose  name,  or  the  person  on  whose  account,  the 
policy  was  effected,  (c)  Yet,  to  enable  a  party  whose  name  is  not 
inserted  in  a  policy,  but  on  whose  account  it  has  been  effected^ 
to  sustain  an  action  on  it,  the  policy  should  be  so  framed  that 
by  its  terms  it  may  embrace  his  intere8t.((2)  Although  the  per- 
son whose  name  is  used  in  the  policy  be  interested  jointly  with 
another,  the  action  may  be  brought  in  his  name  separately,  if 
the  joint  interest  be  stated  in  the  declaration,  (e)  So  where  a 
policy  is  effected  in  the  names  of  A.  &  B.,  but  B.  only  is  inter- 
ested, the  action  may  be^  brought  in  his  name  separately,  his 
separate  iiiterest  being  stated  in  the  declaration.  (/) 

It  is  not  necessary  that  a  dormant  partner  should  join  with 
tile  ostensible  partners  of  a  firm,  in  an  action  against  a  person 
Who  dealt  only  with  the  ostensible  partners.  (^)  Where  money 
has  been  lent  by  a  partner,  under  circumstances  from  which  it 
may  be  inferred  that  it  was  lent  by  the  firm,  which  inference^  it 
k  conceived,  will  arise  if  all  the  partners  but  the  lender  are  dor- 

.  »  •  •  • 

(s)  Broom  on  Par.  %  57,  81.    Arden  (d)  CoU.  on  Part.  ^  654.    Finney  ▼. 

▼,  Tncker,  4  6.  &  Aa.  ;815.    Cartis  v.  Bedford  Commercial  Ins.  Co.,  8  Mete. 

IfeUmap,  21  Vt.  Rep.  (6  Waahb.)  483.    .  848. 

(y)  Brandon  ▼.  Hubbard,  2  B.  &  B.  II.  (e)  Cosack  ▼.  Wells,  1  Chit.  PI.  5. 

.(jg)  Lucaa  y.  Be  La  Conr,  1  M.  dt  8.  (/)  Marsh  y.  Robinson,  4  £sp.  98. 

219.  (g)  Coll.  on  Part  ^  660.    Clarkson  y. 

[a)  6  Pick.  859.  Carter,  8  Cowen,  84.    Hawley  y.  Cra- 

;6)  Boawell  y.  Smith,  6  C.  4c.  P.  60.  mer,  4  id.  717.    Clark  y.  Miller,  4  Wend. 

[c)  Groye  y.  Pabois,  1  T.  Rep.  112.  628.    Lord  y.  Baldwin,  6  Pick.  852. 

Gumming  y.  Forrester,  ^  M.  &.  S.  497.  Wood  y.  O'Kelly,  8  Coah.  406. 
Hagcdom  y.  OUyerson,  2  id.  426. 
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mant,  all  the  partners  may  sue.  (A)  The  general  rule  is  that 
where  there  are  ostensible  and  dormant  partners  engaged  in  gen- 
eral trade,  the  dormant  partners  may  be  joined  or  not,  at  the 
election  of  the  ostensible  partners,  (t)  But  if  the  defendant  was 
ignorant  of  the  partnership,  any  defense,  such  as  a  set-off, 
ayailable  against  the  party  actually  contracting,  would  appear 
to  be  so  against  both  of  the  partners,  if  they  join,  (i) 

In  New  Yorky  however,  a  different  rule  prevails,  since  the 
code  of  procedure.  The  terms  of  section  111  of  the  code,  that 
'^  every  action  must  be  prosecuted  in  the  name  of  the  real  party 
in  interest,"  are  imperative,  and  are  subject  to  no  exceptions, 
other  than  those  stated  in  section  113.  Hence  even  a  dormant 
partner  is  now  a  necessary  party  plaintiff  in  an  action  for  the 
recovery  of  a  partnership  debt,  whether  the  relief  sought  be 
legal  or  equit&ble.(0  Each  partner  is  not  a  trustee  for  his 
copartners,  and  hence  is  not  a  trustee  of  an  express  trust,  within 
the  meaning  of  section  113  of  the  code.(m) 

In  general,  a  nominal  partner  need  not  join  as  a  co-plaintiff 
in  an  action  on  a  contract  made  by  the  firm.(n)  Yet  there  is  no 
doubt  that  he  may  so  join.(o)  If  he  is  omitted,  it  must  be 
shown  distinctly  that  he  had  no  interest  either  in  the  partner- 
ship or  in  the  particular  transaction,  (p) 

In  a  case  where  an  attorney  carried  on  business  under  the 
firm  name  of  "A.  &  Son,"  the  son  not  being  in  fact  a  partner, 
but  acting  as  clerk  to  his  father,  with  a  salary,  it  was  held  that 
A.  might  maintain  an  action  in  his  own  name  alone,  for  busi- 
ness  done  as  an  attorney ;  Parke,  J.  observing  that  a  party  with 
whom  the  contract  was  actually  made  might  sue,  without  join- 
ing others  with  whom  it  was  apparently  made.(g)  But  where 
an  action  is  brought  by  a  firm,  on  a  bill  of  exchange  drawn  in 

(h)  Coll.  on  Part.  ^  660.    Alexander  (n)  Coll.  on  Part.  ^  662.     Kell  t. 

▼.  Barker,  2  Cromp.  &  Jer.  188.  Nainby,  10  B.  A  C.  20.    Broom  on 

(i)  Broom  on  Par.  64.    Coll.  on  Part  Par.  64. 

&  661.    10  B.  &  C.  671.    2  Esp.  468.  (o)  Ibid.    Story  on  Partner.  (  241. 

6  Verm.  Rep.  1 16.    9  Id.  407.    7  Blackf.  Gow  on  Part.  128,129.    See  Bernard  ▼. 

466.    11  Ala.  Rep.  608.  Wilcox,  2  John.  Cas.  874.    Bob  t.  Hal- 

(k)  Robson  ▼.  Bmmmond,  2  B.  &  Ad.  aey,  16  John.  84. 


808.  (p)  Teed  t.  Elworthy,  14  East,  210. 

(0  Secor  T.  Keller,  4  Duer,  416.  (?) 

(m)  Ibid.  20. 


[I)  Secor  T.  Keller,  4  Daer,  416.  (q)  Kell  t.  Nainby,  10  Bam.  6b  Cress. 
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the  names  of  the  real  and  nominal  partners,  as  representing  the 
style  of  the  firm,  the  nominal  partners  should  join  as  plain- 
tiff8.(r)  In  a  case  where  an  action  on  such  a  hill  was  brought 
by  the  real  partner,  only,  the  nominal  partner  being  in  fact  a 
cleric,  having  no  share  in  the  profits,  but  only  a  fixed  salary. 
Lord  Ellenborough  nonsuited  the  plaintiff.  («) 

An  agreement  between  the  partners  cannot  vary  their  right 
of  action  against  third  persons.  (^)  Thus  the  ostensible  mem- 
bers of  a  firm  cannot,  by  agreement,  give  authority  to  any  one 
of  them  to  bring  an  action  in  his  own  name  against  strangers.(u) 

The  right  of  partners  to  sue  jointly  may  be  lost  by  a  disso- 
lution of  the  partnership.  Thus  where,  on  the  dissolution  of  a 
partnership  between  A.  &  B.,  it  was  agreed  that  A.  should 
receive  some  of  the  partnership  debts,  and  B.  others,  it  was 
held  that  each  might  maintain  separate  actions  for  the  debts  to 
be  received  by  each  respectively,  (v)  So  where  a  partnership 
between  two  persons  in  trade  had  been  dissolved,  and  one  of 
them  carried  on  business  afterwards  solely  on  his  own  account 
but  in  the  names  of  himself  and  his  former  partner,  it  was  held 
that  he  alone  might  maintain  assumpsit,  for  goods  sold  and 
delivered  to  the  defendant  during  the  existence  of  the  partner- 
ship. But  in  this  case  Lord  Tenterden  observed  that  if  the 
defendant  had  had  a  set  off  or  counter  demand,  originating  in 
transactions  between  himself  and  the  partnership,  then  it  would 
have  been  necessary  to  include  the  other  partner  as  a  plaintiff 
in  the  action,  (t^) 

Generally,  when  one  partner  becomes  bankrupt,  the  solvent 
partner  must  sue  jointly  with  the  assignees  of  the  bankrupt 
partner,  on  contracts  made  with  the  partnership,  (x)  If  the 
assignees  refuse  to  join  in  the  action,  the  solvent  partner  may 
use  their  names,  on  giving  them  an  indemnity  against  costs,  (y) 

[r)  Coll.  on  Part.  ^  668.  (ir)  Atkinson  v.  Laing,  1  Doiyl.  Sb 

[$)  OaidoD  ▼.  ^obson,  2  Camp.  802.  Ry.  16. 

(#)  Coll.  on  Part.  ^  656.    See  Clark  (f)  Coll.  on  Part.  ^  666.     Thompson 

T.  Howe,  28  Alaine  R.  660.  v.  Frere,  10  East.  418.    Murray  v.  Mur- 

(«)  Radenhurst  v.  Bates,  8  Bini;.  470.  ray,  6  John.  Ch.  70. 

11  Moore,  421.    See  Davjes  ▼.  Hawkins,  (y)  Whitehead  y.  Hughes,  2  Cromp. 

a  M.  d^  S.  487.  ^  Mees.  818.    4  Tyr.  92. 

(v)  Evans  ▼.  Silverlock,  1  Peake,  81. 
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In  Neto  York  a  suit  may  be  brought  in  the  name  of  a  foreign 
bankrupt,  and  he  may  be  joined  with  the  assignees  of  a  copart* 
ner  who  is  a  bankrupt  in  this  country.  («)  But  the  foreign 
assignees  cannot  sue  in  their  own  names,  (a) 

When  one  or  more  of  several  obligees,  covenantees,  partners 
or  othera  having  a  joint  legal  interest  in  the  contract  diea^  the 
action  may  be  brought  in  the  name  of  the  survivor.  (&)  The 
right  of  action,  in  relation  to  all  partnership' demands,  is  trans* 
ferred  to  the  surviving  partner.  He  is  entitled  to  all  the  choses 
in  action  and  other  evidences  of  debt  belonging  to  the  firm* 
They  may  be  collected  in  his  name,  and  he  is  entitled  to  the 
exclusive  custody  and  control  of  them,  and  of  the  books  of 
account,  as  incident  to  the  debts  or  choses  in  action. (c)  The 
executor  or  administrator  of  the  deceased  cannot  be  joined  with 
the  survivor  ;((£)  and  when  the  last  survivor  dies,  his  executors 
or  administrators  alone  can  sue,  and  the  personal  representatives 
of  the  partner  who  first  died  cannot  be  joined.(e)  After  the 
death  of  an  ostensible  partner,  a  surviving  dormant  partner 
may  sue  alone  on  a  partnership  contract.  (/)  In  a  suit  by  a 
surviving  partner,  to  recover  a  debt  due  the  partnership,  it  is 
not  necessary  for  him  to  aver  the  death  of  his  former  partner,  (gf) 
But  the  fact  of  the  death  must  be  proved. (A)  Where  the 
plaintiff  was  described  in  the  declaration  as  the  surviving  part- 
ner of  the  late  firm  of  J.  &  N.  without  an  averment  that  there 
were  no  other  partners,  it  was  held  sufficient,  (t)  If  partners^ 
as  sucb,  are  sureties  for  one  who  has  died  insolvent,  and  a  judg- 
ment against  them,  on  the  note,  has  been  satisfied  by  levy  on 
the  separate  estate  of  one  of  them,  the  claim  against  the  estate 


(z)  Bird  V.  Caritet,  2  John.  S42.  Hnffam,'2  Lev.  188.    Webber  v.  Tyrell, 

(a)  Ibid.  2  Saund!  122. 

(&)  Coll.  on  Part.  ^  665.    Davis  v.  {e)  Ibid.    Chit.  PI,  19.    Childress  T. 

Church,  1  Watts  &  S.  240.    Peters  v.  Emory,  8  Wheat.  669. 

Davis,  7  Mass.  R.  257.    Clark  v.  Howe,  (/)  Beach  v.  Hayward,  10  Ohio  R. 

28  Maine  R.  560.    Bernard  v.  Wilcox,  455.    But  see  Johnson  v.  Ames,  6  Pick. 

2  John.  Cas.  874.  880. 

(c)  Murray  v.  Mnmford,  6  Cowen,  {g)  Ledden  y.  Colby,  14  N.  Hamp. 
441.    Barney  v.  Smith,  4  Har.  &  John.  R.  88. 

485.    Yale  v.  Barnes,  1  Mete.  487.    Ber-  {h)  Ibid.     Barnes  v.  Blmbinprer,   1 

nard  v.  Wilcox,  2  John.  Cas.  874.    Davis  Wis.  R.  56. 

y.  Church,  1  Watts  &  S.  240.  (♦)  Joslyn  v.  Taylor,  4  Foster,  (N.  H.) 

(d)  Coll  on  Part.  ^  666.    HaU   y.  268. 
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of  the  deceased  principal  is  correctly  made  by  und  in  the  name 
of  the  parties.  (X;) 

The  surviving  partners  of  a  firm  may  maintain  an  action 
against  the  administrator  of  a  deceased  partner,  at  law,  with 
respect  to  the  partnership  property.  (Z)  And  where  the  admin-> 
istrator  of  a  deceased  partner  being  thus  sued,  by  the  surviving 
partner,  for  moneys  which  he  had  collected  from  debtors  of  the 
firm,  set  up  as  a  defense,  a  dissolution  of  the  partnership  before 
the  death  of  the  intestate,  and  a  division  of  the  accounts  of  the 
firm,  it  was  held  that  in  order  to  make  this  a  good  defense,  the 
administrator  must  show  a  division  to  such  an  extent  as  to 
Test  in  each  partner  the  absolute  property  in  his  share  of  the 
accounts,  (m) 

Where  a  debtor  of  a  copartnership  stated  an  account  between 
them,  admitting  a  balance  due  from  himself  for  goods  sold  in 
the  lifetime  of  a  deceased  partner,  it  was  held  that  the  survirors 
might  recover  such  balance,  on  an  inaimul  computassenty  without 
stating  the  death  of  the  other  partner  and  survivorship;  the 
stating  of  an  account  being  in  the  nature  of  a  new  promise  to 
the  survivors,  (n) 

After  the  death  of  a  person  who  was  a  partner  in  two  firms, 
the^  survivors  of  one  may  maintain  an  action  against  the  sur- 
vivors of  the  other  partnership,  (o) 

The  provisions  of  the  revised  statutes  of  New  York,  that 
suits  in  relation  to  the  business  of  limited  partnerships  may  be 
brought  by  and  against  the  general  partners  in  the  same  manner 
as  if  there  were  no  special  partners,  are  to  be  construed  as  mean- 
ing, not  only  that  actions  may  thus  be  brought  ''in  the  same 
manner,"  but  "with  the  same  eflect."(p) 

The  fact  that  all  of  several  partners,  as  part  owners,  do  not 
join  as  plaintiffs,  is  no  objection  to  a  recovery  by  those  who  do 
sue,  where  the  defect  appears  on  the  face  of  the  complaint  and 
the  defendant  fails  to  demur,  (j^) 

Since  a  partnership  note  cannot  in  the  first  instance  be  en- 

[V)  Parker  r.  Gregg,  8  Foster,  416.  (o)  Lacy  t.  LeBmce,  6  Ala.  R.  904. 

7)  Shield!  ?.  Faller,  4  Wis.  R.  102.  {p)  Artisang'  Bank  ▼.  Treadwell,  84 

[m)  Ibid.  Barb.  568. 
[«)  Holmes  t.  DeCamp,  1  John.  84.         {q)  PoumU  t.  Walsb,  6  Bosw.  62^. 
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forced  against  an  indiyidnal  partner,  where  a  joint  and  several 
note  is  made  by  a  firm,  in  the  name  of  the  partnership,  and  an 
individual,  the  members  of  the  firm  are  considered  as  one 
maker ;  and  they  may  be  sued  without  joining  the  other  maker,  (r) 

(6)  As  between  the  partners  themselves. 

The  general  rule  is  that,  as  between  partners,  whether  they 
are  so  in  general  or  for  a  particular  transaction  only,  no  account 
oaXi  be  taken  at  law.(«)  Hence  a  partner  cannot  maintain  an 
action  against  his  copartner,  for  goods  sold;(^)  work  done;(v) 
for  money  had  and  received  ;(v)  or  money  paid,(ti;)  in  connec* 
tion  with  a  partnership  ^transaction ;  or  for  contribution  to  a 
payment  made  under  compulsion  of  law.  (a;)  So,  where  several 
partners  in  a  company,  at  a  meeting  of  the  company,  gave  their 
note,  by  discounting  which  money  was  raised,  with  which  part- 
nership debts  were  paid,  it  was  held  that  the  partners  who  gave 
the  note  could  not  maintain  assumpsit  against  another  partner, 
for  a  contribution  for  his  proportion  of  the  note,  even  after  the 
partnership  had  ceased  to  do  business ;  no  settlement  between 
the  partners  having  been  made,  and  debts  still  remaining  due 
from  the  company,  (y) 

This  liability  exists  provided  the  party  seeking  redress  be  the 
real  though  not  the  nominal  or  ostensible  partner. (s)  But  the 
partnership  must  be  actually  formed  and  set  agoing,  (a) 

Nor  can  one  partner  maintain  an  action  against  his  copartner, 
as  indorser  of  a  bill  of  exchange  purchased  by  the  company 
with  their  own  bills,  and  indorsed  to  them  in  blank,  the  indorse- 
ment being  filled  up  payable  to  one,  but  it  not  appearing  that 
the  partnership  does  not  own  the  bill.  (6) 

One  exception  to  the  above  rule  is  where  there  is  an  express 


M  Van  Tine  v.  Crane,  1  Wend.  524. 


Bovill  T.  Hammond,  6  B.  &  C. 
151.  Broom  on  Par.  54.  Beach  v. 
Hotchkiss,  2  Conn.  R.  425. 

(t)  Harvey  v.  Kay,  9  B.  &  C.  856. 

(u)  Holmes  v.  Higgins,  1  B.  &  0. 74. 
Milbum  V.  Codd,  7  id.  419.  Causter  ▼. 
Burke,  2  Har.  &>  Qill,  295. 

Ev)  Bovlll  V.  Hammond,  supra, 
ir)  Qridley  ▼.  Pole,  4  Coiaat.  480.. 


(z)  Saddler  ▼.  Nixon,  5  B.  4&  Ad.  98e. 
Pearson  y.  Skelton,  1  M.  &  W.  504. 
Lawrence  ▼.  Clark,  9  Dana,  257. 

(y)  Haskell  ▼.  Adams,  7  Pick.  59. 

(z)  Broom  on  Par.  55.  Ooddard  t. 
Hodges.  1  Cr.  dt  M.  83. 

(a)  Nockels  r.  Crosby,  8  B.  dt  C.  814. 
Gale  y.  Leckie,  2  Stark.  107. 

(6)  Tiptoa  T.  Naoce,  4  Ala.  Rep.  194, 


coYenant  or  special  agreement  between  partners,  independent  of 
the  partnership  accounts,  (a?)  So  if  partners,  by  the  deed  of 
partnership,  covenant  to  advance  a  certain  snm  at  first ;  or  if 
by  deed,  on  dissolving  a  partnership,  an  express  covenant  not 
reUting  to  the  partnership  accounts  is  entered  into,  the  cove* 
nantee  may  sue  for  a  breach  of  such  covenant ;  and  so  he  may 
for  breach  of  covenant  to  account,  (y)  A  state  of  circumstances 
may  also  exist  in  which  a  debt  arising  out  of  partnership  tran»» 
actions  may  be  due  and  recoverable  by  one  partner  from  his 
copartner,  (s)  Thus,  money  wrongfully  carried  to  the  partner- 
ship account  may  be  recovered  by  the  partner  to  whom  it  is 
due.  (a)  So,  if  one  partner  gives  to  the  other  his  individual 
note  or  acceptance,  for  value  received,  on  the  partnership  ao* 
count,  an  action  will  lie  on  the  note  or  bill.(&)  And  a  firm 
may  negotiate  its  own  paper  to  one  partner,  and  the  latter  will 
thereby  become  the  owner  thereof.  So  a  firm  may  take  a  sepa* 
rate  n^otiable  security  from  one  of  its  partners,  and  hold  and 
use  the  same  for  its  own  purposes.  A  fortiori  where  he  acts  as 
the  agent  of  third  per8on8.(c)  And  if  a  final  balance  be  struck 
between  partners,  whether  they  are  partners  generally  or  for  one 
particular  adventure,  and  whether  the  balance  be  ascertained 
by  the  parties  themselves,  or  througk  the  medium  of  the  court, 
or  of  an  arbitrator,  an  action  lies  for  such  balance,  by  the  party 
entitled  to  it  Nor,  in  such  a  case,  is  an  express  promise  neces* 
sary,  if  the  account  stated  was  meant  to  be  a  final  account.(c2) 
Bat  the  balance  so  found  mUst  be  a  final  balance  of  all  the  part- 
nership account&  Balances  which  are  jitruck  preparatory  only 
to  a  final  account  are  not  sufficient  to  form  the  subject  matter 
of  an  action.(e)  Where,  in  a  settlement  between  partners^  there 
is  but  one  item,  and  that  is  adjusted  by  an  express  promise  to 

(«)  Broom  on  Par.  66.     Brown  t.  (<2)  Broom  on  Par.  57.    Foster  ▼.  Al- 

Taiiscott,  6  M.  &  W.  128.    Bedford  ▼.  lamon,  2  T.  R.  479.    Winter  v.  White, 

Bmtton,  1  Bing.  N.  C.  399.  1  B.  d&  B.  860.    Wray  ▼.  Milestone,  5 

(y)  Ibid.  Yenning  ▼.  Leckie,  18  Bast,  M.  &  W.  2l.    Coll.  on  Part.  158.    Roek- 

a     Want  ▼.  Reece,  1  Bing.  Id.    Foster  straw  t.  tmber,  2  Holt,  868.    See  Bries- 

T.  Allamon,  2  T.  R.  482.  ley  v.  Cripps,  7  0.  dt  P.  709.    Clark  t. 

{z)  Warrall  ▼.  Grayson,  1  M.  dc  W.  Dibble,  16  Wedd. 601.    McCall  ▼.Oliver, 

168.  1  Stew.  510.    Pope  ▼.  Randolph,  18 

(a)  Smith  t.  Barrow,  2  T.  R.  476.  Ala.  R.  214.    Ohace  ▼.  Qarwin,  1  App. 

(()  Gridley  ▼.  Dale,  4  N.  T.  Rep.  486.  211.    Gulick  ▼.  Galick,  2  Green,  578. 

(c)  Baring  ▼.  Lyman,  1  Story,  896.  (e)  Davenport  ▼.  Gear,  2  Scam.  495. 
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paj  tbe  amoanty  assmnpBit  will  lie  thereon^  by  one  partner 
against  the  otber.(/) 

Where  A.  &  B.  entered  into  partnership  to  work  a  coal  mine, 
and  after  the  mine  was  worked  ont  they  agreed  to  divide  the 
partnership  stock  of  materials  and  utensils,  each  party  to  take 
one  half,  according  to  a  valuation  to  be  made,  and  after  such 
valuation  had  been  made,  B.  agreed  to  take  the  whole,  and 
accordingly  entered  into  possession,  it  was  held  that  A.  had  an 
immediate  right  of  action,  for  a  moiety  of  the  value  of  the  part- 
nership 8  took.  (9) 

Although  one  partner  cannot  maintain  an  action  for  a  bal* 
ance  on  the  partnership  account,  until  the  accounts  have  been 
settled  and  adjusted,  and  the  balance  ascertained,  yet  there  may 
be  special  bargains  by  which  particular  transactions  are  insu- 
lated and  separated  from  the  winding  up  of  the  concern,  and 
are  taken  out  of  the  general  law  of  partnership.  (A)  Some  cases 
seem  to  limit  the  right  of  action  on  an  account  between  part- 
ners, to  a  settlement  of  accounts  on  a  final  close  of  all  partner* 
ship  transactions.  At  all  events  tbe  settlement  must  be  one 
which  is  binding  and  conclusive  between  the  partners,  (t)  Ac- 
cording to  some  cases  in  this  country,  no  action  will  lie,  unless 
it  be  account,  or  assumpsit  on  a  promise  to  account.  (A;) 

Where  A.  promised  to  repay  his  copartner  B.  out  of  the4>ro- 
oeeds  of  goods  then  sold,  provided  the  latter  would  accept  and 
pay  certain  bills  for  the  firm,  it  was  held  that  on  payment  of 
those  bills  by  B.  the  fund  in  A.'s  hands,  being  specific  and 
ascertained,  became  separated  from  the  partnership  account(Z) 
Bo  if  a  sum  of  money  be  awarded  to  be  paid  by  two  partners, 
jointly,  in  equal  moieties,  to  a  third  party,  if  one  partner  pays 


[ 


f)  Byrd  ▼.  Fox,  8  Mis.  R.  674.  gert,  14  John.  818.    Williams  t.  Hen- 

g)  Jackson  v.  Stopherd,  2  Cr.  dt  M.  shaw,  12  Pick.  878. 
861.  (i)  Broom  OD  Par.  5d.   Carrv.  Smith, 

(A)  Ibid.    Sharp  v.  Warren,  6  Price,  2  Q.  B.  138. 

182.   Ohadwick  V.  Clarke,  1 C.  &  B.  700.  (A;)  Chase    ▼.  Garwin,  1   App.  211. 

Springer  v.  Oabell,  10  Mis.  Rep.  640.  Buriey  v.  Harris,  8  N.  Hamp.  Rep.  288. 

Riari  ▼.  Wilhelm,  8  Gill,  856.    Warren  See  Estes  ▼.  Whipple,  12  Verm.  R.  878. 

T.  Wheelock,  21  Vt.  (6  Washb.)  R.  828.  Graham  ▼.  Holt,  8  Iredell,  800.    Sudbert 

Dewitt  ▼.  Staniford,  1  Root,  270.    Lam-  ▼.  Kuoz,  5  Mis.  R.  112.    Davenport  T. 

alere  ▼.  Caze,  1  Wash.  C.  C.  436.    Ken-  Gear,  2  Scam.  405. 

nedy  ▼.  McFadon,  8  Har.  6b  J.  194.  (I)  Coffee  ▼.  Brian,  2  Bing.  54.    Rob- 

Ozeas  ▼.  Tolman,  1  Bin.  191.    Young  ▼,  son  t.  Cartis,  1  Stark.  78. 
Brick,  2  Peon.  R.  668.    Murray  ▼.  Bo- 


PLAiNTnrrs.  93 

the  whole  arnoant  he  may  recover  against  his  copartner,  (m) 
And  if  there  are  two  partners  in  a  voyage,  one  of  whom  agreea 
to  pay  [the  broker's  commission,  on  receiving  a  larger  share  of 
the  profits,  and  after  the  partnership  accounts  are  settled  and 
adjusted  he  neglects  so  to  do,  an  action  will  lie,  by  the  other 
partner,  to  recover  the  commission  paid  by  him.  (n) 

The  payment,  by  one  partner,  to  another,  of  a  certain  sum  as 
his  share,  is  not  equivalent  to  a  settlement  of  the  partnership 
account ;  nor  is  it  evidence  that  the  same  sum  has  been  asoer> 
tained  as  the  share  of  each  partner,  so  that  assumpsit  will  lie  by 
a  third  partner,  (o)  To  constitute  a  settlement  of  accounts  all 
the  partners  must  consent  and  be  bound  by  it,  or  none  will  be 
bound.(j9)  An  action  by  one  partner,  against  his  copartner,  to 
recover  a  final  balance,  where  there  are  no  demands  outstanding 
against  the  partnership,  may  be  sustained  by  showing  that  no 
part  of  the  outstanding  debts  due  to  the  partnership  can  be  col- 
lected, and  thus  that  the  judgment  to  be  rendered  will  make  a 
final  settlement  between  the  partners ;  more  especially  if  an  as- 
signment of  all  such  outstanding  debts  shall  have  been  tendered 
to  the  defendant,  before  the  action  was  commenced,  (g) 

It  seems  that  in  New  York  it  is  not  necessary  that  a  balance 
should  have  been  struck  between  partners,  provided  one  exists. 
Thus  it  has  been  held  that  a  complaint  which  sets  forth  a  part^ 
aership  between  the  plaintiff  and  defendant,  a  dissolution,  the 
existence  of  unsettled  accounts,  and  a  balance  in  favor  of  the 
plaintiff,  and  demands  an  accounting,  and  judgment  for  the  bal* 
ance,  shows  a  sufficient  cause  of  actioa(r)  And  it  has  been 
held,  also,  that  under  section  244  of  the  code  of  procedure,  a 
partner  who,  by  his  answer,  admits  that  he  has  in  his  hands 
partnership  funds,  which,  on  his  statement,  appear  to  belong  to 
the  administrators  of  his  deceased  partner,  will  be  ordered  to 
pay  over  such  funds  to  them,  though  there  are  outstanding  con- 

(m)  Bornell  t.  Minot,  4  Moore,  840.  {p)  Lmaalere  v.  Caze,  1  Wash.  C.  C. 

HattoD  ▼.  Eyre,  6  Taunt.  289.    Wright  486. 

T.  Hanter,  1  East,  20.  (q)  Williams  t.  Henshaw,  U  Pick.  79. 

(n)  Wilson  t.  CaUin^,  10  Bing.  486.  (r)  Ladington  v.  Taft,  10  Barb.  447. 

Co)  Beach  t.  Holchkiss,  2  Conn.  Rep. 
42o. 
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tested  claims  against  the  firm^  and  it  has  claims  to  enforce  which 
will  require  time  and  di8bar8ements.(9) 

So,  where  it  is  ascertained  by  partners  who  are  about  closing 
their  partnership  concerns,  that  a  balance  will  be  due  to  one  of 
them  on  a  final  settlement,  although  the  exact  amount  of  such 
balance  cannot  be  ascertained,  yet  if  the  debtor  partner  gives  the 
creditor  partner  a  promissory  note  for  a  sum  not  exceeding  the 
amount  of  the  balance  which  will  be  due  on  a  final  settlement, 
such  note  is  given  on  a  good  and  sufficient  consideration,  and 
payment  thereof  may  be  enforced  by  action  at  law,  though  the 
balance  is  not  struck,  between  the  partners.  (^) 

A  partnership  between  the  plaintiff  and  defendant  having 
been  dissolved,  the  plaintiff  agreed  to  pay  all  the  debts  of  the 
company,  and  the  defendant  agreed  in  writing  that  a  certain 
sum  was  the  final  balance  of  accounts  between  them  as  partners. 
It  was  held  that  the  plaintiff  might,  before  paying  the  outstand-^ 
ing  partnership  debts,  maintain  assumpsit  against  the  defend- 
ant, to  recover  the  sum  thus  agreed  to  be  the  final  balance ;  the 
defendant,  if  compelled  to  pay  any  such  debts,  having  his  reme«> 
dy  on  the  plaintiff's  agreement. (tt) 

Partners  may  separate  any  portion  of  their  partnership  affairs 
from  the  rest,  and  submit  it  to  arbitrators,  for  adjustment ;  and 
if  a  sum  is  found  due  from  one  to  the  other,  a  promise  to  pay 
that  sum  is  binding,  and  an  action  may  be  sustained  upon  it^ 
notwithstanding  the  other  partnership  concerns  remain  unad- 
justed, (t;)  And  one  partner  may  sue  another,  at  law,  on  a  note 
given  by  the  latter  to  the  former,  for  the  payment  of  a  part  of 
the  capital  stock,  (ti;)  80  an  express  promise  by  one  partner, 
out  of  his  share  of  the  income  to  pay  another  partner  for  his 
personal  attention  to  the  business  of  the  concern,  may  be  en- 
forced, in  assumpsit,  although  the  articles  of  copartnership  are 
under  seal  and  provide  for  such  payment,  (a;)  So  one  partner 
n^ay  maintain  an  action  of  covenant  against  the  other,  whether 
the  covenant  be  to  do  any  thing  to  launch  the  partnership,  or  to 


8 


Roberts  ▼.  Law,  4  Sandf.  (^2.  (t)  Gibson  t.  Moore»  6  N.  H.  R.  647. 

Rockwell  ▼.  Wilder,  4  Mete.  666.  (io)  Origsby  r.  Nance,  8  Ala.  R.  847, 

[tt)  Dickinson  r.  Granger,  18  Pick«  (x)  Paine  T.  Thatcberi  26  Wend.  460 
816. 
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perfonn  any  of  the  articles,  after  it  has  cointnenoed.(y)  And  a 
suit  at  law  may  be  maiatainedy  for  a  breach  of  the  partnership 
articles,  where  the  business  of  the  partnership  has  not  been  com- 
menced, and  there  are  no  accounts  to  dispute  between  the  part* 
ikeTs.(z) 

One  firm  cannot  maintain  an  action  against  another  firm,  if 
the  same  person  is  a  partner  in  both  houses ;  provided  the  right 
of  action  accrued  during  the  time  he  was  such  partner.  Nor 
will  the  death  of  the  last  mentioned  party  remove  this  objection ; 
though  after  his  decease  the  surviving  partners  of  one  firm  may 
sue  those  of  the  other,  on  transactions  subsequent  thereto,  (a) 
But  where  one  who  is  a  member  of  two  firms  makes  a  note  in 
the  name  of  one  of  the  firms  payable  to  a  member  of  the  other 
firm,  the  payee  may  sue  and  recover  upon  it  in  his  own  name. 
And  the  admissions  of  a  common  member  of  both  firms  cannot 
be  given  in  evidence  to  defeat  the  action.  (6) 

In  New  York,  companies  or  societies  which  are  not  sanctioned 
expressly  by  the  l^islature,  pursuant  to  some  general  or  special 
law,  are  nothing  more  than  ordinary  partnerships  ;  and  the  law 
respecting  them  and  regulating  their  rights,  is  the  same.(c) 

In  respect  to  limited  or  special  partnerehipSy  it  is  provided 
by  statute,  in  New  York,  that  suits  in  relation  to  the  business 
of  the  partnership  may  be  brought  and  conducted  by  the  general 
partners,  in  the  same  manner  as  if  there  were  no  special  part-, 
]ierB.(c2) 

2d.  JoraT  Stock  Associations. 

In  New  York,  actions  by  joint  stock  corporations  or  associa* 
tions  are  regulated  by  statute,  as  follows :  Any  joint  stock  com-* 
pany  or  association,  consisting  of  seven  or  more  shareholders  or 
associates,  may  sue  and  be  sued  in  the  name  of  the  president  or 
treasurer  for  the  time  being,  with  the  same  force  and  efiect  as  if 

(y)  Glover  t.  Tuck,  24  Wend.  163.  r.  Hyde,  2  Pairf.  196.    Lacy  t.  LeBrace, 

(s)  Vance  ▼.  Blair,  18  Ohio  Rep.  532.  6  Ala.  Rep.  904.    Banks  v.  Mitchel,  8 

{a)  Broom  on  Par.  60.    Bosanqaet  ▼.  Ters.  111. 

Wray,  6  Taunt.  697.     Mainwarins:  ▼.  (h)  Moore  ▼.  Gado,  12  Ohio  Rep.  300. 

Newman,  2  Boe.  Sl  P.  120.    Oreen  v.  (c)  Wells  v.  Gates,  18  Barb.  564.  Den- 

Cbmpman,  1  Williams  (Vt.J  236.    Rose  nis  ▼.  Kennedy,  19  id.  517. 

T.  Poallon,  2  B.  &  Ad.  822.    Rollers  ▼.  (d)  2  R.  S.  4tb  ed.  p.  176,  f  14.   H  id. 

Bogen,  5  Ired.  £q.  81.    Portland  Bank  5tb  ed.  68.  • 
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the  suit  or  proceeding*  were  prosecuted  in  the  names  of  all  the 
shareholders  or  associates.  No  suit  so  commenced  s|iall  abate 
hy  reason  of  the  death,  removal  or  resignation  of  such  president 
or  treasurer,  or  the  death  or  legal  incapacity  of  any  shareholder 
or  associate  during  the  pendency  of  the  suit ;  but  the  same  may 
be  continued  by  or  against  the  successor  of  the  officer  in  whose 
name  the  suit  shall  have  been  commenced.  The  statute  also 
contains  a  provision  that  nothing  therein  contained  shall  be  con* 
strued  to  confer  on  the  joint  stock  companies  or  associations 
mentioned  in  the  first  section  any  of  the  rights  or  privileges  of 
corporations,  except  as  therein  specially  provided,  (e)  By  an- 
other act,  passed  in  1851,  the  act  of  1849,  just  referred  to,  is 
extended  to  any  company  or  association,  composed  of  not  less 
than  seven  persons,  who  are  owners  of,  or  have  an  interest  in, 
any  property,  right  of  action,  or  demand,  jointly  or  in  common, 
or  who  may  be  liable  to  any  action  on  account  of  such  owner- 
ship or  interest.  And  the  suits  and  proceedings  authorized  by 
the  act  of  1849  may  be  brought  and  maintained  in  the  manner 
therein  provided,  ^^as  well  for  any  cause  of  action  heretofore  ex- 
isting as  for  any  that  may  hereafter  accrue."  (/) 

By  the  general  banking  law  of  New  York,  any  number  of 
persons  may  associate  to  establish  offices  of  discount,  deposit 
and  circulation,  upon  the  tenns  and  conditions  and  subject  to 
the  liabilities  prescribed  in  that  act ;  provided  the  capital  stock 
of  the  association  shall  not  be  less  than  one  hundred  thousand 
dollars.  (9) 

It  has  been  held  that  a  member  of  an  incorporated  association 
cannot  maintain,  in  his  own  name,  for  the  benefit  of  the  associa- 
tion, an  action  on  a  note  given  to,  or  held  by,  the  association, 
without  showing  by  his  complaint,  the  articles  or  other  instru- 
ment which  gives  him  such  right  or  authority. (A)  The  mere 
fact  that  the  society  is  incorporated,  and  its  members  numerous, 
will  not  warrant  such  a  suit;  nor  will  a  statement  that  the 
plaintiff  is  especially  authorized  to  bring  suit  on  behalf  of  the 

(«)  Laws  of  1849,  p.  889.    See  Tib-        (a)  2  R.  S.  6th  ed.  659,  (  18«. 
bettii  ▼.  Blood,  21  Barb.  650.  (h)  Habicht  t.  Pemberton,  4  Saq^f. 

(/)  Laws  of  1851,  p.  838.  657. 
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society,  (t)  The  genial  agent  of  the  societj  may  bring  the  ac- 
tion, however.  (4) 

An  association  of  persons  formed  for  the  purpose  of  purchas* 
ing  a  Tessel,  and  prosecuting  an  adventure  to  California,  is  mere- 
ly a  co-ownership,  or  at  most  a  copartnership ;  and  although  in 
their  articles  of  association  they  call  themselves  stockholders,  it 
is  not  necessary  that  certificates  of  stock,  or  scrips,  should  be 
issued,  or  that  a  person  should  be  formally  declared  a  stock- 
holder, to  entitle  him  to  relief  against  any  persons  who  have 
committed  a  breach  of  trust,  or  have  fraudulently  concealed  the 
property  of  the  association,  or  injured,  or  destroyed  it,  by  negli- 
gence or  fraud.  (Z)  If  persons  are  members  of  the  association, 
by  originally  subscribing  to  the  articles,  whether  certificates  of 
stock  were  issued  to  them  or  not,  they  are  proper  parties  to  an 
action  for  that  purpop.(m) 

An  association  formed  under  the  general  banking  law  may 
maintain  an  action,  either  in  the  name  of  its  president,  or  the 
name  used  in  transacting  its  business,  (n)  Where  a  plaintiff,  in 
his  summons  and  complaint,  describes  himself  as  ^'President  of 
the  Bank  of  H."  this,  if  the  cause  of  action  specified  is  one  of 
mere  private  right,  will  be  regarded  as  only  a  deacriptio  per^ 
BonoR,  But  where  the  complaint  expressly  asserts  and  avers 
that  the  plaintiff  is  president  of  the  bank  of  H.,  a  moneyed  cov" 
poration  established  and  doing  business  at  H.,  and  then  sets  out 
a  cause  of  action  arising  or  accruing  to  such  hank  under  the 
general  banking  law  of  1858,  the  action  is  to  be  deemed  an  ac» 
tion  commenced  by  the  plaintiff  as  a  corporation  or  association 
under  the  general  banking  act,  according  to  the  form  prescribed 
by  the  21st  section  of  that  act.(o) 

It  has  been  held  that  the  statutes  of  1849  and  1851  above  re- 
ferred to,  authorising  joint  stock  and  other  companies  and  asso- 
ciations of  seven  or  more  persons  to  sue  or  be  sued  in  the  name 
of  their  president  or  treasurer,  confer  no  right  to  sue,  except  in 
cases  where  the  shareholders  or  associates  could  have  prosecuted 

(•)  Habicfat  T.  PembertOD,  4  Sandf.  (m)  Ibid. 

667.  (n)  East  Rirer  Bank  ▼.  Jadah,  10 

(k)  Ibid.  How.  Pr.  R.  186. 

(0  Bennis  y.  Kennedy,  19  Barb.  617.  (o)  Hallettv.  Harrower,  88  Barb.  687. 
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prior  to  the  act.{p)  The  intent  of  those  statutes  was  to  obvi- 
ate the  iDconvenieuce  of  joining  all  the  shareholders  or  associates 
as  parties ;  to  facilitate  an  existing  right  of  action^  and  not  to 
create  a  new  one.  (9)  It  is  only  in  cases  where  an  association^ 
as  such,  are  the  owners  or  have  an  interest,  joint  or  in  common, 
in  any  property,  right  of  action  or  demand,  that  a  suit  can  be 
maintained  in  the  name  of  the  association,  (r)  The  separate 
owners  of  demands,  or  of  separate  rights  of  action,  cannot  volun- 
tarily associate,  and  elect  a  president,  and,  under  the  acts  of 
1849  and  1851,  recover  in  the  namd  of  such  president,  in  one 
suit,  the  separate  demands.  («) 

Those  statutes  do  not  apply  to  fire  companies,  which  hold 
their  engines  &c.  merely  as  agents  of  a  municipal  corporation.  (^) 

Although  it  is  well  settled  that  an  action  brought  by  A.  B., 
president  of  a  banking  association,  is  merely  a  description  of  the 
person,  and  is  the  action  of  A.  B.  individually ;  yet  it  is  equally 
well  settled  that  where  A.  6.  thus  describes  himself,  and  then 
avers  that  he  prosecutes  the  action  for  the  benefit  of  the  associa- 
tion, it  is  sufficient  to  show  that  the  action  is  prosecuted  for  and 
in  behalf  of  the  association.  (i«)  Therefore,  where,  in  such  a 
case,  it  is  averred  that  the  plaintiff  is  the  holder  and  owner  of 
the  note  in  suit,  it  is  sufficient  to  show  that  the  banking  associ- 
ation is  the  holder  and  owner,  for  whose  benefit  the  plaintiff 
prosecutes,  (v) 

A  joint  stock  association  was  formed,  and  the  members  made 
subscriptions  of  stock,  payable  to  the  trustees  or  their  successors. 
Subsequently  the  association  was  incorporated,  and  new  trustees 
or  directors  chosen.  Held  that  an  action  on  a  subscription  must 
be  in  the  names  of  the  original  trustees,  to  whom  the  promise 
was  made.(ir) 

In  an  action  brought  in  the  name  of  the  treasurer  of  an  asso- 
ciation, the  complaint  need  not  stat^  the  names  of  seven  of  the 
associates.  It  is  sufficient  if  it  avers  that  the  association  con- 
sists of  seven  associates,  and  upwards,  (a?) 


p)  Corning  ▼.  Greene,  28  Barb.  83.         (u)  Root  t.  Price,  22  How.  Pr.  R.  872. 

)  Ibid.  iv)  Ibid. 

)  Ibid.  (w)  Townsend  t.  Qoewey,  19  Wend. 

[s)  Ibid.  424.    Davis  ▼.  Garr,  6  N.  Y.  Rep.  124. 
(i)  MastersoD  ▼.  Botts,  4  Ab.  180.  (s)  Tibbetts  ▼.  Blood,  21  Barb.  650. 
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Section  15. 

PRINCIPAL  AND   AGENT. 

When  a  contract  is  entered  into  with  a  person  as  agent  for 
another^  it  is,  in  contemplation  of  law,  entered  into  with  the 
latter,  and,  as  a  general  rule,  he  alone  can  sue  for  a  breach  of 
it. (a)  Yet  where  A.  is  made  nominally  a  party  to  a  deed, 
though  in  reality  as  agent  for  B.;  or  if  such  deed,  though 
expressed  to  be  between  him  as  such  agent  and  the  other 
parties  thereto,  be  in  fact  executed  by  A.  in  his  own  name,  he 
alone  can  sue  thereon ;  and  any  payment,  good  as  between  the 
parties  on  the  record,  will  be  an  answer  to  the  action,  (d) 

Where  an  agent  for  the  sale  of  goods  contracts  in  his  own 
name,  and  as  a  principal,  the  general  rule  is  that  an  action  may 
be  supported  either  in  the  name  of  the  party  by  whom  the  con- 
tract was  made,  or  in  the  name  of  the  party  on  whose  behalf, 
and  for  whose  benefit,  it  was  ni'ade.(c)  It  has  been  held  in 
Kentucky,  however,  that  an  action  on  a  contract,  made  by  an 
agent,  must  be  brought  in  the  name  of  the  principal,  unless  the 
obligation  or  promise  is  express  to  pay  the  agent,  or  there  be  a 
clear  implication  that  it  was  the  intention  that  payment  should 
be  made  to  him,(d) 

An  agent  may  maintain  an  action  on  a  note  made  payable  to 
himself  generally,  (e)  But  in  such  a  case  the  principal  may 
interpose  before  payment  of  the  note,  and  forbid  it  to  be  made 
to  his  agent ;  and  a  payment  to  the  agent,  afterwards,  wiU  not 
be  good.(/) 

A  principal  may  sue  in  his  own  name,  though  the  business 
was  conducted  by  an  agent,  and  the  agency  was  not  disclosed.  (^) 

(a)  Broom  on   Par.  42.    Moores  v.  Sl  Aid.  880.    Bims  v.  Bond,  5  B.  d&  Ad. 

Hopper,  2  Bos.  &.  P.  611.  Broom's  Log.  898.    Cothay  ▼.  Fennell,  10  B.  &  C. 

Max.  878.   Backbee  ▼.  Brown.  21  Wend.  672.    Sykes  y.  Giles,  6  M.  d&  W.  660. 

110.    Onnn  ▼.  Cantine,  10  John.  887.  (d)  6  B.  Monroe,  8. 

Herrick  r.  Carman,  Id.  224.  (e)  8  Ala.  Rep.  847.    9  id.  802. 

(&)  Id.  48.    Shack  ▼.  Anthony,  1  M.  (/)  6  Shep.  861. 

&  S.  673.    Berkeley  ▼.  Hardy,  6  B.  A  (g)  Taintor  v.  Prendergast,  8  Hill,  72. 

C.  366.    Gibson  v.  Winter,  6  Bam.  &  Broom  on  Par.  44.    2  Ashm.  486.    Van 

Ad.  96.  Liew  ▼.  Byrnes,  1  Hilt  188. 

(c)  Id.  44.    Sargent  y.  Morris,  8  B. 
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Bat  the  defendant  cannot  thereby  be  cat  off  from  any  equities 
or  set-off  he  may  have  against  the  agent.  (A)  The  right  of  set- 
off, however,  cannot  be  maintained  if  the  purchaser  had  neither 
express  notice,  nor  the  means  of  knowing,  before  completiDg  the 
contract,  that  the  vendor  was  a  mere  agent  in  effecting  the  sale.(i) 

A  principal  may  recover  the  price  against  a  person  to  whom 
his  agent  has  made  sales  of  property ;  subject  to  any  equities 
which  the  vendee  may  have  acquired  from  dealing  with  the 
agent  as  a  supposed  principal^  or  to  such  equities  in  favor  of  the 
agent  as  may  have  arisen  from  a  course  of  mutual  dealing  be- 
tween the  principal  and  agent.(A;)  Where  a  factor  sells  the 
goods  of  his  principal,  without  disclosing  his  agency,  and  takes 
the  note  of  the  purchaser,  payable  to  himself  or  bearer,  and  be- 
fore maturity,  transfers  the  same  to  his  principal,  payment  by 
the  purchaser,  to  the  factor,  after  such  transfer  and  before  the 
note  falls  due,  is  no  bar  to  a  recovery  in  an  action  by  the  prin- 
cipal, as  indorsee,  against  the  purchaser  as  maker,  of  the  note.(Q 

The  sale  of  several  parcels  of  goods,  by  a  factor,  belonging  to 
several  principals,  to  one  person,  on  credit,  and  taking  one  note 
for  the  whole,  payable  to  himself,  will  not  prejudice  the  right  of 
each  principal  to  bring  an  action  for  goods  sold,  for  his  particular 
parcel,  against  the  purchaser,  (m)  If  an  agent  appropriates  the 
money  of  his  principal  to  the  payment  of  the  debt  of  a  third 
person,  without  authority,  the  payee  having  knowledge  of  those 
facts,  it  may  be  recovered  of  the  latter,  by  the  principal,  i«  an 
action  for  money  had  and  received,  (n)  Where  A.  for  his  own 
account  and  risk  carries  on  business  in  the  name  of  B.,  an  action 
for  goods  sold  in  the  course  of  such  trade  should  be  in  the  name 
of  B.(o) 

If  the  agent  is  a  factor,  receiving  a  del  credere  commission, 
the  principal  may  at  any  period  after  the  contract  of  sale  has 
been  concluded,  demand  payment  to  himself  of  the  sum  agreed 
on,  unless  payment  has  previously  been  made  in  due  course  to 

(k)  Mitchelfv.  Briatol,  10  Wend.  492.        (k)  2  Ashm.  486. 
Hozan  y.  Shorb,  24  id.  458.    Broom  on       (l)  Mitchell  v.  Bristol,  10  Wend.  492. 
Par.  46.    3  Hill,  72.    1  Hilt.  188.  (m)  Corlies  ▼.  Camming,  6  Cowen, 

(0  Moore  v.  Clementson,  2  Camp.  22.  181. 
Maans  y.  Henderson,  1  East,  886.  War-        (n)  Amidon  y.  Wheeler,  8  Hill,  187. 
ner  y.  McKay,  1  M.  &  W.  691.  (o)  Alsop  y.  Oaines,  10  John.  896. 
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the  factor,  according  to  the  terms  of  the  contract ;  for  a  del 
credere  commission  is  in  the  nature  of  a  private  agreement  be* 
tween  factor  and  principal,  by  virtue  of  which  the  latter  obtains 
an  additional  security,  while  his  right  of  suing  the  purchaser  is 
not  affected,  (jp)  An  ordinary  merchandise  broker,  not  acting 
under  a  del  credere  commission,  cannot  maintain  an  action  in 
his  own  name  to  recover  the  price  of  goods  sold  by  him  for  the 
owner.  But  if  the  broker  has  advanced  money  upon  the  goods 
Bold,  or  has  guarantied  the  sale,  he  may  sue  in  his  own  name.($) 

There  are  some  cases  in  which  an  agent  professing  to  contract 
as  such,  may  maintain  an  action  in  his  own  name ;  as  if  he  has 
transferred  the  property  of  his  principal  under  circumstances 
which  give  a  right  to  recover  it  back ;  or  in  the  instance  of  a 
factor,  who  has  a  lien  for  his  balance,  on  the  price  of  goods  sold 
by  him ;  in  the  former  case  the  principal  likewise  being  entitled 
to  recover  the  money  in  his  own  name,  and  in  the  latter  to  en- 
force payment  to  himself,  in  the  absence  of  notice  from  the 
holder,  (r)  But  if  the  principal  repudiates  the  contract  of  his 
agent  made  on  his  behalf,  the  latter  may  recover,  in  his  own 
name,  money  paid  by  him  after  notice  of  such  repudiation,  and 
which  he  is  entitled  to  recover  under  the  conditions  of  the  sale.(«) 
A  person  contracting  as  agent  for  an  unknown  and  unnamed 
principal  may  himself  sue  as  principal,  unless  the  defendant 
relied  on  his  character  as  agent,  only,  and  would  not  have  con- 
tracted with  him  as  principal  if  he  had  known  him  to  be  such.(^) 

When  the  principal  contracts  in  the  character  of  agent  for 
another  person,  he  cannot  sue  without  first  giving  notice  of  his 
real  character  and  interest,  (t^) 

A  mere  agent,  or  attorney,  not  having  a  beneficial  interest  in 
a  contract,  cannot  sue  upon  it  in  his  own  name.  Thus,  where 
one  having  a  general  power  of  attorney  to  collect  debts  for  an- 

(p)  Hornby  v.  Lacy,  6  M.  &  S.  172.  Goodwin,  1  Cowp.  251.    Dnko  of  Nor- 

IforrU  ▼.  Cleasby,  4  M.  &  S.  566.    Sad-  folk  y.  Wortley,  1  Caoip.  887. 

)er  ▼.Leij;h,4Cainp.l95'.    Butts  v.  Col-  («)  Langstroth  ▼.  Toalmin,  8  Stark, 

lios,  18Wend.l89.    Bogart  ▼.  DeBussy,  145. 

6  John.  94.   Gann  ▼.  Cantine,  10  id.  887.  (i)  Schmerlz  r,  Avery,  8  Eng.  Law 

McFarland  ▼.  Crary,  8  Oowen,  258.  and  Eq.  B.  891. 

M  White  Y.  Choateau,  10  Barb.  202.  (u)  Bickerton  y.  Barrel!,  5  M.  &  S. 

(r)  Broom  on  Par.  46.    Stevenson  v.  888. 
Itortimer,  2  Cowp.  806.    Drinkwater  v. 
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other^  delivers  a  contract  to  an  attorney,  to  collect  it,  and  takes 
a  receipt  for  it,  generally,  as  for  collection,  be  cannot  sue  the 
attorney  in  his  own  name,  for  the  money  collected. (v)  Yet. 
where  there  is  an  express  promise  to  the  agent  or  attorney,  and 
his  acts  are  subsequently  ratified  by  his  principal,  the  action 
may  be  in  the  name  of  the  agent.  (t«^)  So  if  an  agent  or  attor- 
ney has  the  legal  title  to  a  chose  in  action,  he  may  recover  on 
the  promise  which  the  law  implies,  against  one  who  has  collected 
money  thereon ;  and  this  although  a  like  action  might  lie  in 
favor  of  his  principal(a;)  But  on  an  agreement  executed  by  one 
as  attorney  for  another,  the  action  must  be  in  the  name  of  the 
principal,  (y) 

An  auctioneer  may  sue  for  the  price  of  goods  sold  by  him  as 
such,  because  he  is  not  only  privy  to  the  contract  of  sale,  but 
has  a  special  property  in  the  subject  matter  of  it. (2)  And  this 
although  he  has  received  his  advances  and  commissions,  and  has 
no  interest  in  the  property  sold,  or  its  proceeds,  (a) 

But  an  auctioneer  who  has  sold  A's  goods  by  mistake  as  those 
of  B.,  who  has  been  paid  by  the  purchaser,  cannot  recover  the 
price  on  behalf  of  the  real  owner.  (6) 

Where  goods  are  consigned  by  A.  to  B.  the  former  is  considered 
in  law  as  the  agent  of  the  latter,  for  the  purpose  of  contracting 
for  the  caiTiage.  Therefore  the  consignee  must  in  general  sue 
the  party  taking  charge  of  the  goods  and  responsible  for  their 
safe  delivery.  The  reason  of  this  is  that  the  delivery  to  the 
carrier  is  in  law  a  delivery  to  B.  in  whom  the  property  thereupon 
becomes  impliedly  vested,  except  under  special  circumstances,  (c) 
But  a  delivery  to  the  carrier  cannot  be  held  to  be  a  delivery  to 
the  consignee,  unless  the  latter  has  expressly  directed  the  send- 
ing of  the  goods  by  some  particular  conveyance,  or  at  least  the 
sending  by  some  conveyance  or  other,  (df) 

(v)  Qunn  ▼.  Gamine,  10  John.  387.        (z)  Williams  v.  Mllllnfiiton,  1  H.  BL 

Bogart  Y.  DeBossy,  6  id.  94.    Butts  t.  81.    Hnlse  ▼.  Tonns,  16  John.  1. 
Collins,  13  Wend.  139.  (a)  Minium  v.  Main,  8  Seld.  220. 

(u)  Harp  V.  Osgood.  2  HiU,  216.  (b)  Coffin  v.  Walker,  7  Taunt  287. 

(«)  Poor  V.  Guilford,  10  N.  Y.  Bep.        (c)  Bawea  v.  Peck,  8  T.  R.  880 ;  T». 

273.  gans  ▼.  Long,  4  B.  &  C.  219. 

(y)  Bogart  T.  0eBus8y,  6  John.  94.  (<l)  Coaloa  ▼.  Chaplin,  8  a  B.  488, 

ButtoD  T.  SolomoQSOQ,  8  B.  &  P.  682. 
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In  general,  rights  acquired  by  an  agent,  as  such,  under  a  con- 
tract, though  he  do  not  disclose  his  principal,  cannot  be  enforced 
by  action,  in  the  agent's  name.  The  exceptions  to  this  rule 
arise  from  cases  where  the  agent  has  the  rights  of  a  bailee,  or 
some  other  rights ;  not  the  mere  powers  of  an  agent  (e) 

Where  property  is  vested  in  an  oflScer,  for  the  time  being,  of  a 
foreign  government,  and  he  is  authorized  to  maintain  an  action 
therefor,  in  his  own  name,  by  the  country  he  represents,  he  may 
maintain  such  an  action  in  New  York.(/) 

In  New  York  the  code  has  abolished  the  common  law  rule  in 
regard  to  parties,  above  stated,  so  far  as  it  was  imperative,  and 
has  conferred  upon  the  exclusive  owner  of  the  demand  the  right 
to  sue  in  his  own  name,  or  in  the  name  of  the  agent,  at  his  elec- 
tion. Accordingly,  a  principal  may,  under  sections  111  and  113 
of  the  code  sue  in  his  own  name,  upon  a  simple  contract  in 
writing  made  with  his  agent,  and  in  the  agent's  name,  of  which 
the  principal  is  the  Bole  owner. (^)  A  person  who  as  agent  exe- 
cutes a  contract  which  does  not  disclose  the  name  of  his  princi- 
pal, as  a  lease  signed  ^^A.  as  agent  for  the  owner,"  is  a  trustee 
of  an  express  trust,  within  the  meaning  of  section  113  of  the 
code,  and  may  maintain  an  action  on  the  contract,  in  his  own  < 
name. (A)  It  seems  that  upon  such  a  contract  either  the  princi- 
pal or  the  agent  may  maintain  an  action. (?) 

It  has  been  held  that  a  factor,  or  other  mercantile  agent,  who 
contracts  in  his  own  name,  on  behalf  of  his  principal,  is  trustee 
of  an  express  trust,  within  the  meaning  of  section  113  of  the 
code,  and  is  the  proper  party  to  bring  an  action  upon  the  con- 
tract. (A;)  So  the  agent  of  a  foreign  corporation  may  maintain 
an  action  in  his  own  name,  upon  a  subscription  note,  payable  to 
the  plaintiff  ^'as  executive  agent  of  the  company,"  for  stock  of 
the  company  to  be  issued  to  the  signer. (Z)  The  contract  is  to 
be  deemed  made  with  the  agent,  and  he  the  trustee  of  an  express 

(e)  TaiDtor  v.  Prendergast,  8  Hill,  72.  (K)  Morgan  v.  Reid,  7  Ab.  215. 

See  22  Miss.  R.  (1  Jones)  8^1.    Consid-  (t)  Ibid. 

eraot  ▼.  Brisbane,  2  Bosw.  471.     Harp  Ik)  Grinnell  v.  Schmidt,  2  Sand.  705. 

▼.  Osgood,  2  Hill,  219.    10  Mass.  R.  886.  (Z)  Considerant  ▼.  Brisbane,  22  N.  7. 

if)  Peel  ▼.  Elliott,  7  Ab.  Pr.  Rep.  488.  Rep.  889. 

(y)  Erickson  v.  Compton,  6  How.  Pr. 
Rap.  471. 
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trust,  within  section  113  of  the  code,  though  he  is  mentioned  in 
respect  to  his  representative  character,  and  not  as  promisee  indi- 
vidually ;  and  nothing  appears  to  show  that  he  has  any  interest, 
apart  from  his  principal,  or  that  there  was  any  motive  for  inter- 
posing him  as  the  formal  contracting  party  between  the  promisor 
and  the  party  equitably  entitled  to  the  benefit  of  the  con- 
tract, (m) 

So  it  has  been  held  that  an  agent  may  sue  upon  a  contract 
made  with  him  as  such,  and  for  the  fulfillment  of  which  he  is 
personally  bound,  without  any  assignment  from  his  principal.(n) 
In  this  case  the  principals  were  minors.  But  an  agent  can- 
not maintain  an  action  in  his  own  name  for  goods  sold  by  his 
predecessor  in  the  agency,  who  has  since  died,  although  the  suc- 
cessor has  a  full  power  of  attorney  to  transact  any  business  con- 
nected with  the  affairs  of  the  decedent.  Upon  the  death  of  the 
principal  the  power  and  agency  would  cease,  (o) 


Section  16. 


PUBLIC  OFFICERS. 


Actions  brought  by  public  officers  must  be  brought,  not  in 
the  name  of  the  office,  but  by  the  person  holding  it,  by  his 
name,  adding  his  official  designation,  (a)  This  has  been  decided 
to  apply  to  a  suit  brought  by  a  supervisor; (6)  or  by  commis- 
sioners of  highways  ;(c)  or  by  overseers  of  the  poor  ;(d)  or  agents 
of  the  state  prisons,  (e) 

In  a  suit  for  an  excise  penalty,  brought  in  the  name  of  the 
overseers  of  the  poor,  the  defendant  cannot  object,  by  motion  or 
otherwise,  that  the  suit  is  prosecuted  by  a  third  person  in  the 
name  of  the  overseers,  without  their  consent  or  giving  security 

(m)  CoDsiderant  t.  Brisbane,  22  N.  T.        (h)  Snpervisor  of  Galway  y.  Stimson, 

Bep.  389.  4  Hill,  136. 

(n)  Nelson  v.  Nixon,  18  Ab.  104,  («)  Comm'ra  of  Cortlandyme  t.  Peck, 

(o)  Thompson  v.  Gruber,  21  How.  Pr.  d  Hill,  215. 
Kep.  428,  (d)  Overseers  of  Hebron  ▼.  Ky,  8up, 

(a)  Assent  of  Sute  Prison  v.  Rike-  to  Hill  St  Denio,  879. 
man,  1  Denio,  279.  (e)  1  Denio,  279. 
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for  costs ;  nor  that  the  overseers  had  not  neglected,  for  ten  days, 
to  p'osecute,  so  that  no  other  person  had,  nnder  the  statute,  a 
right  to  prosecute.  (/) 

On  the  bond  of  a  town  superintendent  of  common  schools  an 
action  must,  under  the  statutes,  be  brought  in  the  name  of  the 
supervisor,  or  his  successor  in  office.  (9) 

Under  the  provision  of  the  license  law  of  1857,  declaring  that 
penalties  imposed  by  the  act  shall  be  recovered  in  the  name  of 
the  board  of  commissioners  of  excise,  an  action  upon  a  section 
providing  that  whoever  shall  sell&c.  "  shall /oi/ci^  fifty  dollars," 
is  properly  brought  in  the  name  of  the  board.  (A)  This  decision 
was  put  upon  the  grounds  that  the  act  declares  that  the  com- 
missioners of  excise  '^  shall  be  known  as  the  board  of  commis- 
sioners of  excise,''  and  that  the  penalties  imposed  by  said  act 
'^shall  be  sued  for  and  recovered  in  the  name  of  the  board  of 
commissioners  of  excise.'' 

Where  property  is  vested  in  an  officer  for  the  time  being,  of  a 
foreign  government,  and  he  is  authorized  to  maintain  an  action 
therefor  in  his  own  name,  by  the  country  he  represents,  he  may 
maintain  such  action  in  the  courts  of  New  York.(t) 

It  is  provided  by  statute,  in  New  York,  that  actions  may  be 
brought  by  the  supervisors  of  a  county ;  by  the  loan  officers  and 
commissioners  of  loans  of  a  county ;  by  the  county  superintend- 
ents of  the  poor ;  by  supervisors  of  towns ;  by  overseers  of  the 
poor  of  the  several  towns ;  by  school  commissioners  and  commis- 
sioners of  highways  of  the  several  towns ;  by  trustees  of  school 
districts;  and  by  trustees  of  gospel  and  school  lots;  upon  any 
contract  lawfully  made  with  them  or  their  predecessors,  in  their 
official  character ;  to  enforce  any  liability,  or  any  duty  enjoined 
by  law,  to  such  officers  or  the  body  which  they  represent ;  to 
recover  any  j)enaltie6  or  forfeitures  given  to  such,  officers  or  the 
bodies  whom  they  represent ;  and  to  recover  damages  for  any 
injury  done  to  the  property  or  rights  of  such  officers,  or  of  the 
bodies  represented  by  them.  (A)     Shch  actions  may  be  brought 


(/)  Tbayer  t.  Lewis,  4  Denio,  269.        Saratoga  county  v.  Doherty,  16  How. 
Fuller  V.  FuUertoo,  14  Barb.  69.      Pr.  Rep.  46. 
Board  of  Comm'rs  of  Bxcise  of       (i)  Peel  r.  Elliott,  7  Ab.  488. 
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by  8Qch  offioera  in  the  name  of  their  respective  offices,  notwith- 
standing the  contract  or  obligation  on  which  the  same  is  founded 
may  have  been  made  with  or  to  any  predecessors  of  such  bfficen, 
in  their  individual  names  or  otherwise,  and  notwithstanding  any 
right  of  action  may  have  accrued  previous  to  the  time  when  the 
officers  commencing  such  suit  entered  upon  the  execution  of  the 
duties  of  their  office.  But  in  cases  where,  by  special  provisions 
of  law,  actions  are  directed  to  be  brought  by  or  against  any  public 
bodies,  in  the  name  of  any  such  body,  the  same  must  be  brought 
or  defended  in  such  name,  by  the  persons  representing  such  body 
then  in  office.  (Q 

It  has  been  held  that  in  actions  by  any  of  the  officers  named 
in  the  above  statute  the  individual  name  of  the  incumbent  must 
be  used,  with  the  addition  of  his  name  of  office.  Accordingly, 
where  the  action  was  in  the  name  of  ^^  The  supervisor  of  the  town 
of  G.,''  without  mentioning  the  name  of  the  incumbent,  it  was 
held  that  it  could  not  be  maintained.(m) 

All  public  officers,  even  when  not  expressly  authorized  by 
statute,  have,  in  general,  a  capacity  to  sue,  commensurate  with 
their  public  trusts  and  duties,  (n) 

Though  the  superintendents  of  the  poor  are  a  corporation, 
they  may  maintain  an  action  in  their  own  individual  names,  with 
the  addition  of  their  name  of  office,  for  the  conversion  of  per-^ 
sonal  property  belonging  to  the  county,  (o) 

Where  the  right  to  sue,  appeal  or  bring  a  writ  of  error  in  be- 
half of  the  people  is  given  to  public  officers,  they  may  depute 
one  of  their  number  to  use  their  names,  employ  counsel,  and  do 
any  other  act  necessary  to  the  regular  prosecution  of  the  pro- 
ceeding.(p) 

Actions  may  be  brought  by  commissioners  of  highways,  in 
their  own  names,  with  the  addition  of  their  name  of  office.  But 
when  actions  are  thus  brought,  the  complaint  should,  by  proper 
averments,  show  that  the  claim  is  made  by  the  officer,  Ismd  not 


(I)  8  R.  S.  5th  ed.  774,  ((  106, 107.       Todd  ▼.  Birdsall,  1  Cowen,  260.    Grant 
(m)  Supervisor  of  Galwaj  y.  StinuoD,    ▼.  Fancher,  5  id.  809. 
4  Hilt  186,  (o)  Van  Eeoren  ▼.  Johnston,  8  Denio, 


[m)  Supervisor  of  Galwaj  v.  StimsoD,  ▼.  Fancher,  5  id.  809. 

iilll86,  (€    ~       ~ 

(ft)  Ibid.   Armine  ▼.  Spencer,  4 Wend.  188. 

)6.    Oveneers  of  Pittstown  v.  Over-  (j 

seen  of  PUttsburgh,  18  John.  B.  407.  Fond,  8  Hill,  599. 


406.    Oveneers  of  Pittstown  v^Over-    _ip)  People  v.  Oomm*rs  of  the  Canal 

and, 
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by  the  individual,  (g^)  Merely  adding  to  the  names  of  the  plain* 
tiffi,  in  the  title  of  the  cause,  the  words  '^  commissioners  of  high- 
ways" &C.  will  not  render  the  action  an  action  in  &vor  of  the 
plaintiff  in  their  official  character,  unless  the  necessary  aver- 
ments are  inserted  in  the  complaint.  The  words  added  will  bo 
considered  merely  deacriptio  per8(mm.(r)  Thus  where  a  com- 
plaint, in  the  title  of  the  cause,  at  the  commencement  thereof, 
described  the  plaintiflb  as  '^  C.  H.  Q."  &a  ^'  commissioners  of 
highways  of  the  town  of  L.,"  but  did  not,  in  any  other  part^  con- 
tain any  intimation  that  the  suit  was  brought  by  the  plainti£b 
in  their  official  character,  nor  aver  that  the  plaintiffit  were  com- 
missioners  of  highways,  or  that  they  complained  as  such ;  nor 
did  they  demand  judgment  as  such ;  it  was  held  that  the  action 
was  to  be  deemed  as  brought  by  the  plaintiffii  in  their  individual 
chanictei:.(«) 


Section  17. 

STATES. 


It  is  the  right  of  every  sovereign  power  to  Waive  its  sovereignty, 
and  prosecute  its  claims  against  any  private  citizen,  in  its  corpo- 
rate name,  in  the  courts  of  another  state,  (a)  It  is  well  settled 
that  the  several  states  of  the  Americau  union  may  sue  iu  the 
courts  of  New  York  (6) 


Section  Id. 

SUBVIVOBSi 

When  one  or  more  of  several  obUgees,  covenantees,  partners 
or  others,  having  a  Joint  interest  in  a  contract,  not  running  with 
tile  land^  dies,  the  action  must  be  brought  in  the  name  of  the 

(q)  Goold  ▼.  GkM,  19  Barbi  179i  (b)  Stote  of  Indiana  ▼.  Woram,  6  Hill, 

(r)  Ibid.  88.    l)elafleld  ▼.  Stote  of  lUinoia,  2  id. 

(m)  Ibid.  ^  169. 

(a)  Dekfleld  t.  State  6f  Illinola,  2S 
Weni  212. 
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soryivor ;  iaiid  the  fact  of  the  death  of  the  party  must  be  averred 
in  the  declaration,  (a)  But  on  a  joint  and  several  bond,  or  on  a 
several  bond  or  covenant,  the  representatives  of  a  deceased  cove- 
nantee or  obligee  may  sne  in  respect  of  his  several  interest,  (i) 
On  the  death  of  one  partner  the  survivors  must  sne  expressly  as 
such,  without  joining  the  personal  representatives  of  the  deceased, 
for  the  remedy  by  action  survives  to  the  copartners,  (c)  A  part- 
ner suing  as  survivor  may  insert  in  the  declaration  a  count  for  a 
debt  due  to  himself  in  his  separate  capacity.  (cQ 

The  survivor  of  several  persons  having  a  joint  interest  may 
sue  in  an  action  on  simple  contract,  without  describing  himself 
as  survivor.  But  the  cause  of  action  must  be  correctly  set  forth, 
that  the  defendant  may  know  what  he  is  called  to  an6wer.(e) 
Where  a  writ  is  sued  out  in  the  name  of  two  partners,  and  the 
declaration  is  filed  by  one,  as  survivor,  this  is  a  sufficient  6how-> 
ing  of  the  death  of  the  other.  (/) 

In  New  York  it  is  provided  by  the  code  (sec.  121)  that  no 
action  shall  abate  by  the  death^  marriage  or  other  disability  of 
a  party ;  or  by  the  transfer  of  any  interest  therein,  if  the  cause 
of  action  survive  or  continue ;  but  the  court,  on  motion,  at  any 
time  within  a  year,  or  afterwards  on  a  supplemental  complaint, 
may  allow  the  action  to  be  continued  by  or  against  his  represen- 
tative or  successor  in  interest. 

It  has  been  held  that  by  the  death  of  one  of  the  plaintiffs  and 
one  of  the  members  of  a  firm,  the  right  by  the  remaining  mem- 
bers to  continue  the  prosecution,  if  the  right  of  action  continues, 
remains  unaffected  hf  the  above  section.  No  leave  to  continue 
is  necessary,  because  no  one  is  to  be  substituted.  A  suggestion 
on  the  record  is  sufficient.  The  section  applies  only  in  the  case 
where  a  representative  or  successor  of  the  deceased  is  to  be  sub- 
stituted as  a  party.  (9) 

(a)  1  Dallaa,  65,  248.    1  East,  497.  r.  Dou^tlass,  4  B.  &  Aid.  874.    Israel  y. 

Bernard  v.  Wilcox,  2  John.  Cas.  874.   4  Simmons,  2  Starkie,  866.     Martin  v. 

Dall.  854.    Arcb.  PI.  54,  55.    Addis,  on  Crump,  2  Salk.  444. 

Cont.  286.    Broom  on  Par.  21.    1  Chan.  (d)  Chit.  Jon.  PI.  152,  n.  (c). 

Rep.  81.    2  Port  89.    Jones  ▼.  Yates,  le)  8  Conn.  Eep.  203. 


9  B.  &  C.  588.  f/)  Baldwin  v.  Stebbins,^inor,  1^. 

(6^  Broom  on  Par.  8,  c  {9 

{c)  Jones  ▼.  Tates,  9  B.  &  C.  588.  Jell    190. 


(6^  Broom  on  Par.  8^c (g)  Taylor  t.  Churchy  9  How.  Pr.  E. 
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When  some  of  the  plaintiffs  die,  and  the  canse  of  action 
does  not  sumve,  but  continnes  as  to  the  snrvivors,  the  latter 
cannot  he  compelled  to  revive  the  suit  against  the  legal  repre- 
sentatives of  the  deceased  plaintiffs.  The  survivors  may  pro^ 
ceed  with  their  suit,  and  the  bill  maj  be  dismissed  for  want  of 
prosecution,  but  not  for  n^lect  to  revive  it.  The  defendants 
may  apply  by  petUion  to  have  an  order  requiring  the  legal  rep- 
resentatives to  show  cause  why  the  suit  should  not  stand 
revived  in  their  names,  or  that  the  bill  be  dismissed,  so  far  as 
the  defendants'  interests  are  concerned.  (A) 

It  seems  that  all  common  law  actions  to  enforce  the  rights  of 
joint  owners  or  tenants  in  common,  where  one  of  them  has  died, 
must  be  brought  in  the  name  of  the  survivors  only.(e) 


Section  19. 

TENANTS  IN  COMMON. 

Tenants  in  common  should  join  in  suing  in  debt  for  rent,  if 
reserved  entire  on  a  joint  lease  executed  by  them,  (a)  But  if 
there  is  no  joint  demise,  or  a  separate  reservation  of  rent  to  each, 
there  must  be  separate  actions  or  avowries. (6)  It  has  been  held 
in  New  York  that  they  may  join  in  an  action  for  use  and  occu- 
pation, although  there  has  been  no  express  contract  between  the 
parties,  for  the  letting  of  the  premises.  A  demise  may  be  im- 
plied, from  the  occupation,  and  the  paymept  of  rent.(c)  They 
may  join  in  those  actions  of  covenant  which  are  merely  personal, 
and  in  which  the  damages  are  severable,  as  on  a  covenant  to  re- 
pair, or  to  procure  the  renewal  of  letters  patent,  (rf)  Covenant 
lies  by  tenants  in  common  of  a  house,  against  a  lessee,  for  not 
repairing,  where  the  lessee,  after  demise,  but  before  the  alleged 
breach,  became  a  co-tenant  with  the  plaintiff  in  the  same  house,  (e) 

(h)  Williamson  t.  Moore,  5  Sand.  647.  Ray.  840.    Powis  v.  Smith,  5  B.  &  Aid. 

1%)  Bncknam  y.  Brett,  18  Ab.  119.  851. 

(a)  Broom  on  Par.  26.    Midgley  t.        (c)  Porter  v.  Bleiler,  17  Barb.  149. 
Iionrelace,  Cartb.  289.    Com.  Dig.,  Abate.        (a)  Simpson  v.  Clayton,  4  BIng.  N.  0. 

(E.  10).  78l.    Midgley  v.  Lovelace,  Garth.  289. 

(h)  Ibid.    BiaHin  t.  Grompe,  1  Ld.  Kitchen  v.  Backley,  T.  Ray.  80. 

(0  Yates  v.  Cole,  2  B.  &  B.  660. 
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If  the  thing  sued  for  by  the  tenants  in  common  is  in  its  natore 
entire^  as  in  a  quare  impedii^  or  in  detinue  for  a  chattel,  they 
most  of  necessity  join  in  the  action.(/)  And  after  recovery  in 
ejectment,  an  action  for  mesne  profits  may  be  brought  by  one 
tenant  in  common  against  his  co-tenant.  (^) 

In  New  Torhy  it  is  declared  by  statute  that  one  tenant  in 
common,  and  his  executors  or  administrators,  may  maintain  an 
action  of  account,  or  for  money  had  and  received,  i^ainst  his  co- 
tenant,  for  receiving  more  than  his  just  proportion.  (A) 

One  of  several  tenants  in  common,  who  possesses  the  entire 
premises,  without  any  agreement  with  the  others  as  to  his  pos- 
session, or  any  demand  on  their  part  to  be  allowed  to  enjoy  the 
premises  with  him,  is  not  liable  to  account  to  them,  in  an  action 
brought  by  his  co-tenants,  for  the  use  and  occupation  of  the 
premises,  (t) 

Where  one  part  owner  of  a  vessel  brings  a  suit,  as  such,  to 
recover  his  aliquot  share  of  the  net  earnings  of  the  vessel  on  a 
voyage,  the  objection  that  all  the  owners  are  not  made  parties, 
must  be  taken  by  demurrer,  when  the  defect  appears  on  the  face 
of  the  complaint.  (A:) 

It  seems  that  all  common  law  actions  to  enforce  the  rights  of 
joint  owners  or  tenants  in  common,  where  one  of  them  has  died^ 
must  be  brought  in  the  names  of  the  survivors  only.  (2) 


.^ 


Section  20. 


TRUSTEES  AND  CESTUIS  QUE  TBUST. 


No  action  lies,  txt  law^  by  a  oe^t^'  que  truet,  against  the  trus- 
tee, and  the  latter  may  set  up  the  legal  estate  against  the  former ; 
for  where  there  are  two  kinds  of  estate  in  different  persons,  the 
one  equitable  and  the  other  legal,  the  person  having  the  equita- 
ble estate  must  call  in  aid  the  legal  estate,  before  he  can  recover 


.^ 


(f)  Broom  on  Par.  2S.  (i)  Woolerer  t.  Knapp,  18  Barb.  265. 

f^)  GoodUtle  V.  Tombs,  8  Wis.  118.        (*)  Domiell  ▼.  Walsh,  6  Doer.  621. 
m  8  B.  8. 5th  ed.  89,  ^  9.    See  HaU       (Z)  Badmam  t.  Brett,  18  Ab.  S68. 


isher,  20  Barb.  441. 


PLAINTIFFS.  Ill 

in  a  court  of  law.  (a)  Bo  long  as  there  is  no  other  relation  be- 
tween the  parties  than  that  of  trustee  and  cestui  que  trust,  no 
action  can  be  maintained  by  the  latter  against  the  former,  for 
any  money  in  his  hands.  (&)  Tet  it  seems  well  settled  that  if  a 
trustee  admits  that  a  balance  belonging  to  the  cestui  que  trust 
is  in  his  hands,  an  action  at  law,  for  money  had  and  received, 
may  be  maintained  by  the  cestui  que  trust,  on  such  admission,  (c) 
When  a  bond  is  given  to  one,  in  trust  for  another,  the  former 
must  sue  thereon,  although  the  latter  has  an  equity  to  use  his 
name.(c2) 

Upon  a  promise,  not  under  seal,  made  to  A.  to  pay  B.  a  sum 
of  money,  B.  may  maintain  an  action,  (e)  And  on  a  covenant 
to  A.  and  B.  jointly,  for  the  benefit  of  A.,  if  the  latter  dies,  B. 
and  not  A.'s  representatives,  must  8ue.(/) 

Trustees  constitute,  in  law,  but  one  person,  and  must  neces- 
sarily join  in  the  bringing  of  an  action.  (^) 

In  New  Yorkj  by  the  code  of  procedure,  every  action  must  be 
prosecuted  in  the  name  of  the  party  in  interest,  except  in  the 
cases  of  an  executor  or  administrator,  a  trustee  of  an  express 
trust,  or  a  person  expressly  authorized  by  statute,  who  may  sue 
without  joining  with  him  the  persons  for  whose  benefit  the  suit 
is  brought.  (^)  A  trustee  of  an  express  trust,  within  the  mean- 
ing of  this  provision,  is  to  be  construed  to  include  a  person  with 
whom,  or  in  whose  name,  a  contract  is  made  for  the  benefit  of 
another,  (f) 

It  has  been  decided  that  under  the  exception  contained  in 
section  113  an  action  may  be  brought  by  the  committee  of  a 
lunatic,  alone,  for  the  purpose  of  setting  aside  an  act  or  deed 
done  by  the  lunatic  while  such.(i)  Also  that  a  factor,  or  other 
mercantile  agent,  who  contracts  in  his  own  name,  on  behalf  of 

(a)  8  Bout.  Inst  186.  firoomonPar.2.        (e)  Chit.  PI.  4.    8  B.  &  P.  149,  n.  •. 

Ifilcliam  ▼.  Elcke,  8  M.  &  W.  407.    Doe  Felton  ▼.  Dickinson,  10  Mass.  Rep.  287. 

T.  Wrooi,  5  Sast,  187.  Cabot  v.  Ha3kins,  8  Pick.  88. 

h)  Pardoe  v.  Price,  6  M.  &  W.  468.        (/)  Anderson  y,  Martindale,  1  fiast, 

e)  Roper  ▼.  Holland,  4  Ner.  Sl  M,  497. 

I.    8  Ad.  &  El.  99.    1  Har.  A  W.  167,        (g)  Brinckerhoff  r.  Wemple,  1  Wend. 

(cH  8  Bout.  Ins(.  86.  Offley  y.  Warde,  470. 
1  Letr.  286.    Saanden  ▼.  Filley,  12  Pick.        (A)  Code,  §§  111,  118. 
654.    Watson  ▼.  Cambridf^e,  12  I^aw.  B.        (0  lb.  (  118. 
28S.    Sback  ▼.  Anthony,  1  M.  &  S.  5T6.       (k)  Person  v.  Warren,  14  Barb.  488. 
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his  principal,  is  a  trustee  of  an  express  trust,  within  the  mean- 
ing of  that  section,  and  is  the  proper  party  to  hring  an  action 
upon  the  contract.  (Q  So,  where  a  trustee  and  his  surety  gave 
a  hond  to  the  people  of  the  state,  for  the  benefit  of  the  persons 
interested  in  the  trust  estate,  it  was  held  the  people  were  trus- 
tees of  an  express  trust,  and  that  an  action  on  the  bond  was 
properly  brought  in  their  names,  (w)  So  where  a  deputy  sheriff, 
holding  an  execution,  took  a  bond  payable  to  his  principal,  the 
sheriff,  conditioned  to  indemnify  the  latter  and  all  persons  as- 
sisting him,  in  the  premises,  it  was  held  that  in  respect  to  the 
deputy,  the  sheriff  became  the  trustee  of  an  express  trust,  and 
that  an  action  was  properly  brought  thereon  in  the  name  of  the 
sheriff,  for  the  benefit  of  the  deputy,  without  any  assignment  of 
the  cause  of  action  by  the  latter.  («)  An  auctioneer  who  in  his 
own  name  sells  goods  for  a  third  person,  may  sue  upon  the  con- 
tract of  sale,  without  an  assignment  of  the  claim,  (o)  Where 
the  agreement  on  which  an  action  was  brought  showed  that  the 
plaintiff,  (whether  with  or  without  authority,)  assumed  to  act 
on  behalf  of  J.  and  others  not  named,  and  to  bind  himself  per- 
sonally to  accomplish  certain  results  beneficial  to  the  defendants, 
in  consideration  of  their  agreement  to  pay  him,  for  the  benefit  of 
those  for  whom  he  acted,  certain  moneys  and  notes,  it  was  held 
that  he  was  a  trustee  of  an  express  trust,  and  could  sue  on  the 
contract,  in  his  own  name,  without  joining  the  parties  for  whom 
he  assumed  to  act.(^)  And  a  person  who,  as  agent,  executes  a 
contract  which  does- not  disclose  the  name  of  his  principal,  as  if 
he  signs  a  lease  thus,  ^'A.  as  agent  for  the  owner,''  is  a  trustee 
of  an  express  trust,  and  may  maintain  an  action  on  the  contract 
in  his  own  name.(g)  It  seems  that  in  such  a  case  either  the 
principal  or  the  agent  may  6ue.(r)  It  has  been  determined  that 
an  ofiicer  of  a  foreign  corporation  or  company  may  maintain  an 
action  here,  in  his  own  name,  on  behalf  of  the  company,  if  hia 
complaint  states  facts  showing  his  authority  to  sue  on  their  be^ 

Q)  Grinnell  v.  Schmidt,  2  Sand.  706.  (o)  Bogart  v.  O'Regan,  1 K.  P.  Smith, 

S.  0.  8  Code  Rep.  19.    8  N.  Y.  Legal  590. 

Obs.  197.  (p)  Rowland  v.  Phalen,  1  Boaw.  48. 

(m)  People  v.  Norton,  6  Seld.  176.  (q)  Morgan  y.  Ried,  7  Ab.  216. 

(n)  Stillwell  v.  Hurlbert,  18  N.  Y.  (r)  Ibid. 
Rep.  874. 
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half;  for  in  each  a  case  he  may  be  regarded  as  the  trustee  of  an 
express  trust.  (9)  Where  an  assignment  is  made,  by  which  tiie 
assignee  is  empowered  to  execate  the  trusts  and  pay  certain 
creditors  of  the  assignor,  and  the  balance  to  the  assignor,  the 
assignee  may  bring  an  action  in  his  own  name,  without  joining 
the  cetftuis  que  trust  as  plainti&(0  And  where  a  testatrix,  by 
her  will,  authorizes  her  executor  to  control  and  mani^  the  real 
estate  devised,  during  the  minority  of  the  devisees,  and  to  re- 
e^ve  the  rents,  issues  and  profits  thereof,  and  apply  them  for 
certain  specified  purposes,  the  executor  is  the  trustee  of  a  valid 
and  active  trust,  and  as  such  has  the  legal  title,  and  an  actual 
estate  in  the  real  property,  and  is  the  proper  person  to  continue 
proceedings  as  relator,  upon  a  certiorari  sued  out  by  his  testa* 
trix.(t«) 

In  equityy  if  a  trustee  refuses  to  do  his  duty  by  executing  a 
lease,  the  cestui  que  trust  may  maintain  an  action  to  compel  him 
to  do  so.  The  rule  of  equity  that  when  a  trustee  refuses  to 
commence  an  action  which  the  interests  of  the  cestui^^que  trust 
require  should  be  brought,  the  latter,  upon  the  ground  of  that 
refusal  may  maintain  an  action  in  his  own  name,  making  the 
trustee  a  party  defendant,  has  not  been  abolished  by  the  revised 
statutes,  in  New  York,  but  is  confirmed,  (i;) 

A  ce^iii  que  trust  is  not  a  necessary  party  to  an  action  for 
the  breach  of  a  covenant  running  with  the  land,  the  legal  estate 
being  vested  in  a  trustee,  (tr) 

Where  a  landlord  assigns  all  his  property  for  the  benefit  of 
creditors,  the  trustee  ia  the  proper  person  to  sue  for  use  and  oc* 
cupation.(x) 

An  individual  banker,  who  is  the  nominal  proprietor  of  his 
bank,  though  others  are  interested  with  him,  is,  as  respects  such 
others,  trustee  of  an  express  trust,  and  may  sue  in  his  own  name 
upon  a  security  taken  in  the  course  of  the  business,  (y) 

The  agent  of  a  foreign  corporation  may  maintain  an  action  in 

«)  Myers  ▼.  Macbado,  6  Ab.  198.  (v)  Eetelta^   t.    Penfold,   4  E.   P. 

if)  Lewfi  v.  Graham,  4  Ab.  106.  Smith,  122. 

{%)  Tb«  People  ▼.  RobinaoD,  29  Barb.  {fy  Ryerss  ▼.  farwell,  9  Barb.  615. 

77.  (y)  Barbank  y.  Beach,  15  Barb.  826. 
(v)  Qriipn  ?.  Ford,  1  Bosw.  128^ 
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own  name  upon  a  subscription  note^  payable  to  tbe  plaintiff 
'^as  executive  agent  of  the  company/'  for  stock  of  the  corpora- 
tion, to  be  issued  to  tiie  signer.  The  contract  is  to  be  deemed 
made  with  the  agent,  and  he  the  trustee  of  an  express  trust, 
within  section  113  of  the  code,  though  he  is  mentioned  in  re« 
spect  to  his  representative  character,  and  not  as  promisee  indi- 
vidually ;  and  nothing  appears  to  show  that  he  has  any  interest 
apart  from  his  principal,  or  that  there  was  any  motive  for  inter* 
posing  him  as  the  formal  contracting  party  between  the  promisor 
and  the  party  equitably  entitled  to  the  benefit  of  his  contract.(t) 

(«}  QomifleraDt  ▼.  Qrifb^nei  2Z  N«  T.  Rep,  BS9« 
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CHAPTER  IL 

DEFENDANTS. 

Bee.  1.  AoAiviT  wbox  trb  konon  SBOdtD  bs  bbovoht,  obkuullt. 
2.  Joivdbb  br  DsrBjrDAirTi. 

8.  AlIBB  BVBMIBS,  outlaws,  OB  ATTAIBTBD  BBLOBB. 

4.   ASSIOBOB  ABD  AIStGNEB. 

6.  Ib  CAIB  of  BABKBDPTCTi  OB  Il^SOLTBtOT.     ^ 

6.  CoBPOBATIOI^fl. 

7.  SZBCUTOBB  ABD  ADMIBI8TBATOB8. 

8.  HbiBS  ABD  DBVI8BB8. 

9.  HVBBABD  ABD  WtFB. 

(a)  Wbbb  thbt  utn  bb  joibbd  ai  pabtibs. 

(6)  WhBB  THB  BVIBAAd  MV8T  bb  WtA  ALOBB. 

(«)  WhBB  THB  WIFB  MUST,  OB  MAT,  BB  8UBD  ALOBB. 

(<2)  WSBB  THBT  MAT  ^B   JOIBBD,  OB  BOT,  AT  THB  BLBCTIOB  OF   THB 

PLAXBTTFF. 
(•)  Ib  CABB  of  tH*  DBATB  OF  BITBBB. 

(/)  actiobs  ^bbdibo  aoaibft  thb  wifb  at  thb  txmb  of  hbb 
xabbiaob* 

10.  Idiots  abd  lubatics. 

11.  Ibfabts. 

12.  Pabtbbbs. 

18.  Public  officbbs, 
14.  Statbs. 

16.  SUBTlTOftB. 

16.  Tbustbbs. 


Section  1. 

AOAINfiT  WHOK  THE  AOTION  8ROT7LD  BE  BBOtT^HT,  OENKBALLT. 

In  general,  courts  of  equity  require  that  aU  persons  l^alljr  or 
beneficially  interested  in  the  subject  matter  of  a  suit  shall  be 
made  parties  to  it ;  but  courts  of  law  consider  only  the  parties 
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directly  and  immediately  interested,  and  whose  interests  are  of 
a  strictly  legal  nature,  (a) 

The  code  of  prooednre,  in  Neto  Torh^  provides  that  any  per- 
son may  be  made  a  defendant  who  has  or  claims  an  interest  in 
the  controversy  adverse  to  the  plaintiff,  or  who  is  a  necessary 
party  to  a  complete  determination  or  settlement  of  the  questions 
involved  therein.  (6)  And  when  the  parties  are  very  nnmerons, 
and  it  is  impracticable  to  bring  them  all  before  the  court,  one  or 
more  may  defend  for  the  benefit  of  the  whole.(c)  The  party  to 
be  sued  on  an  instrument  under  seal  is  pointed  out  by  the  deed 
itself;  and  if  a  man  covenants  for  himself  and  his  heirs,  and  for 
the  act  of  another,  he  will  be  bound  by  his  covenant,  though  he 
describes  himself,  in  the  deed,  as  covenanting  for  and  on  the 
part  and  behalf  of  such  other  person.  ((2)  Although  one  who 
is  neither  expressed  to  be  a  party  to  a  deed  inter  partes^  nor  ex- 
ecutes it,  cannot  be  sued  thereon,  (e)  yet  one  who  is  not  a  party 
to  a  deed  may  covenant  with  another  who  is  a  party,  and  thereby 
obligate  himself  by  sealing  the  deed.(/)  And  a  person  execut- 
ing a  deed  has  been  held  liable,  although  neither  a  party  to  it 
nor  even  expressly  named  therein,  (gr)  Covenant  lies  on  letters 
patent,  though  there  be  no  couoterpart  executed  by  the  lessee, 
who  is  to  be  charged ;  for  when  he  takes  by  the  patent  he  con- 
sents to  the  covenants  therein  contained.  (A) 

If  a  specialty  contract  or  obligation  entered  into  by  several,  is 
joint  in  its  terms,  all  parties  chargeable  must  be  sued  in  an  action 
for  a  breach,  (i)  But  if  the  contract  is  in  terms  joint  and  sev- 
eral, the  covenantee  may  elect  to  sue  either  one  or  all  of  the 
covenantors,  notwithstanding  their  legal  interest  in  the  subject 
matter  of  the  covenant  be  joint.  (A;)  Yet  on  a  joint  and  several 
covenant  or  bond,  the  plaintiff  must  elect  to  proceed  either  as  if 

(a)  Broom  on  Par.  108.    Story's  Eq.  {g)  Ibid.    Nnrse  ▼.  Frampton,  1  Ld. 

PI.  %%  76,  77.  Kay.  28.    1  Salk.  214,  8.  C. 

(6)  Code,  4  118.  Ch)  Brett  r.  CnmberlaDd,  Cro.  Jae. 

(c)  Id.  ^  119.    Ooe  ▼.  Bockwith,  10  899,  521.    Ewre  ▼.  StricklaDd,  Id.  240. 

Ab.  296.  Broom  on  Par.  110. 

{d)  Broom  on  Par.  109.  Appleton  ▼.  (t)  Cabell  y.  Vangban,  1  Wms.  Baond. 

Binkt,  5  East,  148.  291  b,  n.  (4). 

(tf)  Bnshell  t.  Bearao,  1  Bing.  N.  G.  {k)  Eccleston  ▼.  CbJpsbam,  1  Wms. 

120.  Sauid.  164,  n.  (1). 


P«r 


(/)  Salter  ▼.  Kidgley,  Garth.  76,  77, 
Holt,  0.  J. 
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ihe  oontraet  or  obligatory  part  of  the  instnunent  were  jointy  or  as 
if  it  were  seyeral.  Hence  the  parties  chargeable  must  be  sued 
jointly,  or  ixidiyidnall7.(Z)  If  the  contract  be  several  in  its 
terms,  eaoh  covenantor  or  obligor  is,  of*  cowse,  separately  Uable^ 
and  must  be  separately  sued ;  for  the  oonrts  will  not  take  cog** 
nizaoce  of  distinct  and  separate  claims,  or  liabilities  of  different 
persons,  in  one  suit,  though  standing  in  the  same  relative 
sitnatioBe.(f») 

If  two  are  jointly  bound,  and  one  dies^  the  survivor  must  be 
sued,  and  an  action  will  not  lie  against  the  personal  representa* 
tives  of  the  deceased ;  but  if  the  obligors  are  bound  jointly  and 
severally,  the  obligee  may  sue  either  the  executor  of  the  deceased, 
or  the  euryivor.  (fi) 

The  discharge  of  one  of  several  oblig(»rs,  or  satisfMStion  made 
by  him^  discharges  his  copobligorB.(o)  And  if  one  of  several 
eov^mnton  becomes  bankrupt  and  obtains  his  certificate,  the 
covenantee  may  proceed  against  the  other  two<(p) 
'  The  assignee  of  land,  in  other  cases  than-between  landlord  and 
tenant,  is  not,  even  though  expressly  named,  bound  by  the  cove* 
nants  entered  into  by  the  assignor,  (g) 

The  personal  representatives  of  the  obligor  or  covenantor  are 
Uabie,  to  tte  extent  of  assets,  although  not  named ;  except  on  a 
covenant  which  from  its  natore  must  be  performed  by  the  cove« 
nantor,  and  determines  by  his  death,  (r)  Where  thexeal  and 
personal  representatives  are  alike  liable,  the  plaintiff  may  elect 

to  sue  either ;(«)  or  both  separately »(0  • 

In  an  action  <m  a  simple  contact ^  the  person  to  be  made  de» 
fendantis  he  by  whom  it  was  executed,  and  who  is  rendered 
liable  either  by  the  express  and  avowed  terms  of  the  contract,  («) 
or  by  those  implied  terms  which  justice  and  reason  dictate,  an4 

(J)  Broom  on  Par.  112.    Com.  Dig.       (p)  Baxter  ▼.  Nichols,  4  Taant.  90. 
Obli  (G).    See  Piatt  on  Cor.  ia4, 186.         (g)  Broom  on  Par.  114. 

(m)  Birkley   t.  PrMgrave,  1  East,       (r)  IcL  118.    Hyde  y.  Dean  of  Wiod« 

22S.  8or,  Cro.  Eliz.  358. 

(fi)  Towers  ▼.  Moor,  2  Verm.  B.  89.       (<)  Daries  ▼.  Churchman,  8  Ler.  189. 

ICay  T.  Woodward,  Freem.  248.    Bnya  Davy  ▼.  Pepys,  Plowd.  489  b. 
Ponntthome,  8  Bnrr.  1190.  (0  Haight  ▼.  Langbam,  8  Lev.  808. 

(o)  Oiieetham  ▼.  Ward,  1  B.  db  P.       («)  Bee  Webb  ▼.  Bbodes,  8  Bing.  K^ 

«88.    Nicholson  t.  Bevill,  4  Ad.  A  EL  C.  782. 
S82.    Brooks  y.  Stnart,  9  id.  854. 
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which  the  law  presumes  that  every  man  undertakes  to  perform,  (o) 
On  implied  contrads  the  action  mast  be  brought  against  the 
person  subject  to  the  legal  Iiabilit7.(t9)  Where  several  persons 
stipulate  for  the  performance  of  a  particular  act^  the  law  implies 
that  they  are  bound  jointly,  and  not  severally ;  and  there  must 
be  express  words  in  order  to  create  a  several  responsibility,  (x) 

On  a  written  agreement^  parties  can  only  be  sued  in  the  man- 
ner in  which  they  have  made  themselves  liable,  (y)  And  what- 
ever difficulty  there  is  in  determining  who  are  the  proper  parties 
to  be  sued  must  arise  from  an  ambiguity  in  the  instrument  (s) 
In  an  action  on  a  verbal  cantr<ict  it  is  not  enough  to  show  that 
credit  was  given  to  several  persons  jointly,  without  some  proof 
of  their  contracting  jointly,  either  expressly  or  impliedly  ;(a) 
or  that  the  work  was  done  for  their  joint  benefit. (&) 

On  f^  Joint  and  several  contract,  the  plaintiff  must  sue  all  the 
contracting  parties  jointly,  or  any  one  separately.  He  has  his 
election  to  pursue  either  course,  (c)  But  the  creditor's  discharge 
of  one  joint  and  several  debtor,  as  in  the  case  of  a  joint  and  sev- 
eral promissory  note,  is  a  discharge  of  all.(c2)  The  introduction 
into  a  contract  of  termis  expressly  joint  will  create  a  joint  liabil- 
ity, though  the  parties  would  otherwise  have  been  only  severally 
liable ;  as  where  two  persons  promise  jointly  to  perform  an  award, 
and  the  arbitrator  awards  that  each  of  the  two  shall  pay  -a  cer- 
tain sum  to  the  plaintiff,  (e)  And  where  words  of  severalty  are 
inserted  in  the  contract,  the  parties  thereby  incurring  liability  are 
entitled  to  the  benefit  of  them.(/) 

When,  by  the  agreement  of  the  parties,  there  has  been  a  change 
of  credit,  so  as  to  transfer  the  liability  from  the  original  contract- 
ed) 2  Black.  Com.  448.    Annett  t.       (z)  Collins  ▼.  Prosser,  1  B.  ^  C.  S82. 
Canuirs,  8  Camp.  856.    Broom  on  Par.    Lee  v.  Nizod,  1  Ad.  A  El.  207,  208. 
119.  (a)  Baden  t.  Titchmarsb,  1  Ad.  &  El. 

(w)  2  Hen.  Black.  668.  See  6  Mass.  691,  694.  Malkin  ▼.  VickeraUff;  8  B.  dt 
B.  268.  Sid.  198.  Hid.  886.  IChit.  Aid.  89.  Leigh  ▼.  Taylor, 7 B. & C. 491. 
PI.  24.  (h)  HelliDga  y.  Gregory,  1 C.  &  P.  627. 

(x)  Broom  on  Par.  119.    Foster  y.       {ej  Broom  on  Par.  122.    Lee  ▼.  Nix- 
Taylor,  8  Camp.  49,  61,  n.    Hnssey  y.    on,  1  Ad.  A  EI.  207. 
Crickitt,  Id.  168.    Wathen  t.  Sandys,       (d)  Ibid.    Nicholson  y.  Reyill,  4  A. 
2  Camp.  640.  &  E.  675. 

(y)  Lee  y.  Nixon,  1  Ad.  db  EL  207,  .  (e)  Maosell  y.  Bnrredge,  7  T.  R.  852. 
m  (/)  Lee  V.  Nixon,  1  Ad.  db  El.  201. 
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■ 

ing  party  to  another,  or  to  only  one  of  seyeral  obligors,  a  separate 
action  may  be  brought  upon  this  new  engagement,  (g) 

Where  an  action  in  the  nature  of  a  creditor's  suit  is  brought 
by  a  receiver  appointed  in  proceedings  supplementary  to  ezecu* 
tion,  to  set  aside  as  fraudulent  a  conveyance  of  real  estate,  made 
by  the  judgment  debtor  to  one  of  the  defendants,  and  a  subse* 
qmnt  conveyance  from  such  grantee,  to  the  other  defendant,  the 
judgment  debtor  is  a  necessary  party.  (A) 

Where  the  grantees  of  land  in  trust  for  creditors  re-conveyed 
to  the  grantor  by  deed  reciting  that  the  trusts  had  been  executed, 
when  in  fact  there  were  cestuis  que  trust  entitled  to  a  sale  and 
distribution  of  the  proceeds,  and  the  debtor  then  mortgaged  the 
land  for  a  valuable  consideration,  to  one  having  constructive  but 
not  actual  notice  of  the  trust  and  re-conveyance,  it  was  held 
that  the  mor^^agee,  though  a  proper  was  not  a  necessary  party 
to  an  action  by  the  beneficiaries  of  the  trqat,  to  enforce  its  exe- 
cution, (t) 

An  action  cannot  be  maintained  against  a  county  as  a  party, 
even  though  the  plaintiff  has  an  absolute  demand  i^ainst  the 
county,  not  subject  to  the  discretion  of  the  board  of  supervisors. 
If  any  action  lies,  it  must  be  brought  against  the  board  of  su* 
per  visors,  (ik) 


Section  2, 

/OINDEB  or  DEFENDiNTS. 

Ip  all  cases  of  joint  and  several  contraqts,  the  plaintiff  may 
elect  whether  he  will  sue  the  defendants  severally  or  jointly. 
But  having  elected  to  treat  his  demand  as  joint,  for  the  purposes 
of  the  aation,  he  must  be  governed  by  the  same  rules  which 
would  have  applied  had  his  contract  originally  been  joint,  and 
not  joint  and  several.  Hence  he  cannot  enter  several  judg^ 
ments  agaiqst  the  defendants,  (a)    In  New  York,  however,  in  an 

(a)  S  BoQT.  Inst  162.  (Jk)  Chase  t.  Coanty  of  Saratoga,  8S 

(a)  Bhaver  ▼.  Brainard,  29  Barb.  26.    Barb.  608. 

(«)  Briggi  ▼.  Dafls,  20  N.  T.  Rap.  15.       («)  6  CaL  Bep.  176. 
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iictioii  agaioflt  i#o  persons,  on  an  alidad  joint  contract,  the 
plaintiff  may,  under  the  code,  recoYer  judgment  against  one 
whose  s^yeral  liability  is  made  out^  though  he  fail  as  to  the  joint 
contract;  the  comihon  law  rale  on  this  subject  beiog  changed 
by  the  oode.(&)  So  in  an  action  against  three  persons,  as  part- 
ners,  one  not  being  served  with  the  summons,  nor  appearing, 
tbe  plaintiff  is  entitled  to  judgment  against  the  other  two,  upon 
evidence  that  they,  alone,  constituted  the  partnei-ship.(c) 

Where  a  speeidUty  contract  or  obli^tion,  entered  into  by  sev- 
eral, is  expressly  joint,  all  parties  chargeable  must  be  made  de^ 
fendants  in  an  action  for  a  breach.(ei)  :  But  where  the  contraot 
is  in  terms  joint  and  several,  the  covenantee  may  elect  to  sue 
one  or  all  the  covenantors,  notwithstanding  their  legal  interest 
in  the  subject  matter  of  the  covenant  be  joint  (e)  He  must 
elect  to  proceed  either  as  if  the  contract  or  obligatory  part  of 
the  instrument  were  joint,  or  as  if  it  were  several,  and  the  parties 
chargeable  must  be  sued  jointly,  or  individually.  (/)  In  the 
former  case  the  personal  representatives  of  a  deceased  contraeting 
party  must  not  be  joined ;  nor  need  the  survivors  be  declared 
against  as  such. (9)  The  plaintiff  is  bound  to  prove  a  joint  lia- 
bility on  the  part  of  all  the  defendants.  Hence  if,  in  an  action 
of  debt  on  a  bond,  against  the  heirs  and  devisees  of  the  obligor, 
it  appears  on  the  trial  that  one  of  the  defendants  is  neither  heir 
nor  devisee,  the  plaintiff  must  be  nonsuited.  (A) 

The  personal  representatives  of  an  obligor  or  covenantor  are 
liable,  to  the  extent  of  assets,  although  not  named ;  except  on 
a  covenant  which  from  its  nature  must  be  performed  by  the 
covenantor,  and  determines  by  his  death. (t)  Where  the  real 
and  personal  representatives  are  alike  liable,  the  plaintiff  may 
elect  to  sue  either (ik),  or  both  separately.  (Q 

HtS  Brnmskill  v.  James,  1  Kern.  294.  Saand.  168,  n.  (]).  Says  r.  ])(mDlth<nTM, 

U)  Pniyn  y.  Black,  21  N.  T.  Rep.  800.  2  Burr.  1196.    Whelpdale's  case,  S  Rep. 

(rf)  Broom  on  Par.  111.     Cabell  v.  119. 

Vangban,  1  Wmi.  Sanad.  291  b,  n.  (4).  (h)  LiTfngsto&e'a  Sx*n  t.  Tremper, 

(e)  Eccleston  y.  Clipsham,  1  Wms.  11  John.  101. 


Saond.  164,  n.  (1).    1  Peters,  78.  (i)  Broom  on  Par.  118. 

(f)  Broom  on  Par.  112.    Com.  Dig.,  {k)  Dayies  y.  Cbnrchman,  8  Lev.  181 

ObTi.  (6).    8  Term  Rep.  782.    Cabell  y.  Dayy  y.  Pepys,  Plowd.  489  b. 

Yanghan,  supra.  (Q  Haigbt  T.  T»angham,  8  Ley.  808. 

(Sf)  Bac.  Ab.,  ObU.  (D  4).    1  Wms. 
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The  120th  section  of  the  code  of  New  York,  which  anthorisses 
persona  severally  liable  upon  the  same  obligation  or  instrument, 
to  be — all  or  any  of  them — incladed  in  the  same  action,  at  the 
option  of  the  plaintiff,  has  been  held  to  apply  as  well  to  bonds 
as  to  bills  of  exchange  and  promissory  notes,  (m) 

Whether  several  persons  may  be  joined  or  not  as  defendants 
in  debt  on  a  penal  statute  will  depend  on  whether  the  offense  is, 
by  the  provisions  of  the  statute,  considered  to  be  joint  or  several ; 
as  if  it  provide  that  one  penalty  shall  be  paid  by  several  offend- 
ers, or  by  each  individually,  (n)  In  the  absence  of  any  neces- 
sary inference  from  the  particular  enactment,  that  question 
must  be  determined  by  the  nature  of  the  offense,  in  legal  con- 
templation, (o) 

As  regards  simple  eoniractSj  \^here  several  persons  stipulate 
for  the  performance  of  a  particular  act,  the  law  in^plies  that 
they  are  bound  jointly,  and  not  severally ;  and  there  must  be 
express  words,  in  order  to  create  a  several  responsibility. (j?) 
On  a  written  agreement  the  plaintiff  can  only  sue  the  defendants 
in  the  manner  in  which  they  have  made  themselves  liable.  (9) 
On  a  verbal  contract  it  is  not  enough  to  show  that  credit  was 
given  to  several  jointly,  without  some  proof  of  their  contracting 
jointly,  either  expressly  or  impliedly,  or  that  the  work  was 
done  for  iheir  joint  benefit. (r) 

Where  one  of  several  joint  contractors  has  been  discharged 
from  liability  by  bankruptcy  and  certificate,  or  under  an  insolvent 
act,  such  discharge  will  not  operate  as  a  discharge  of  those  who 
were  jointly  bound  or  had  jointly  contracted  with  him,  and  may 
now  be  replied  to  a  plea  in  abatement,  of  non-joinder.  («)  So,  a 
defendant,  discharged  from  liability  by  the  statute  of  limitations, 
may  be  omitted,  in  England.  (Q    Surviving  joint  contractors 

(m)  Brainanl  ?.  /oQea,  }1  How.  Pr.  t.  Taylor,  8  Camp.  49.    Broom  on  Par. 

Bep.  669.  119. 

(it)  Qroom  on  Par.  128,    Hardyman        (q)  Lee  y.  Nixon,  1  Ad.  db  £1.  207. 
T.  WbiUkar,  2  ]Jast,  678.   I(eg.  v.  Dean,        (r)  Eaden  ▼.  Titchmarsh,  1  Ad.  &  EI. 

12M.&W.  89.  691.    Malkin  y.  Vickerstaff;  3  B.  d&  Aid. 

(o)  Barnard  y.  Oortling,  2  East,  669.  89.    HelHnffs  y.  Gregory,  1  0.  &  P.  627. 
1  B.  &  P.  245.  (5)  Broom  on  Par.  121. 

(p)  Chit,  on  Cont  8d  ed.  99.   Forttcr       {t)  Ibid. 
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need  not  be  declared  against  as  such  ;(u)  nor  mast  the  represent- 
atives of  the  deceased  be  joined  as  defendants,  (v) 

On  a  joint  and  seyeral  contract  the  plaintiff  mast  sue  all  the 
contracting  parties  jointly,  or  anj  one  iDdividuallyi  at  his  elec- 
tion, (u?)  The  introduction  into  a  contract,  of  terms  expressly 
joint,  will  create  a  joint  liability,  though  the  parties  would  other- 
wise have  been  only  severally  liable.  Thus  where  two  promised, 
jointly  and  severally,  to  perform  an  award ;  and  the  arbitrator 
awarded  that  each  should  pay  a  certain  sum  to  the  plaintiff,  it 
was  held  that  the  latter  was  entitled  to  sue  both,  jointly,  for  the 
entire  amount  of  the  sum  awarded,  (x)  So,  if  words  of  sev- 
eralty are  used,  the  parties  to  the  agreement  are  entitled  to  the 
benefit  and  protection  resulting  from  them.(^) 

When  a  party  becomes  surety  for  another,  he  must  be  declared 
against  as  such,  and  not  jointly  with  his  principaL(2) 

In  actions  on  joint  and  several  contracts  or  obligations,  an 
administrator,  cannot  be  joined  with  the  survivor,  because  one  is 
answerable  de  bonis  intestatoriSy  and  the  other  de  bonis  pro^ 
priis.(a)  So  where  a  copartnership  executes  a  note,  in  the 
name  of  the  firm,  and  one  of  the  parties  dies,  his  executors  can- 
not be  joined  with  the  surviving  partners,  in  a  suit  upon  the 
note,  without  alleging  the  insolvency  of  the  firm,  or  setting  forth 
some  circumstances  to  raise  an  equity  against  the  executors. (5) 
The  surviving  partner  is  alone  liable,  at  law ;  and  it  is  only 
when  the  remedies  at  law,  against  him,  are  exhausted,  that  relief 
may  be  had  in  equity  against  the  representatives  of  a  deceased 
partner,  (c)  A  joint  and  several  note  was  given  by  B.  B.  and 
D.  B.,  for  money  borrowed  for  B.  B.  Afterwards  D.  B.  died, 
leaving  B.  B.  and  others  his  executors.  There  was  no  allegation 
or  proof  that  B.  B.  was  insolvent    It  was  held  that  B.  B.  in 

(u)  Rlchardfl  v.  Heather,  IB.Sl  Aid.        (y)  Lee  r.  Nizon,  1  Ad.  &  El.  201. 
29.    Smith  v.  Barrow,  2  T.  R.  479.  (z)  Jackson  r.  Hadson.  2  Camp.  447. 

(r)  Calder  v.  Rutherford,  8  B.  db  B.  Ferris  ▼.  Bond,  4  B.  &  Aid.  679.    Chit, 

S02.  OD  Cont  8d  ed.  499. 

(ur)  Broom  on  Par.  122.    Ham.  on        (a)  6  Cal.  642. 
Par.  47,  229.    Lee  t.  Nixon,  1  Ad.  &        (b)  Voorhis  v.  Baxter,  18  Barb.  692. 

Bl.  207.  HIggina  v.  Rockwell,  2  Duer,  650. 

(x)  Maurell  ▼.  Burredge,  7  T.  R.  862.        (c)  Higgins  v.  Rockwell,  2  Daer,  660. 
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hifl  individnal  capacity,  and  as  execntor,  could  not  be  joii^ed 
with  the  other  ezecntora  of  D.  B.,  in  a  suit  on  the  note.  ((2) 

Notwithstanding  the  general  rule  that  in  actions  ex  contradu 
the  plaintiff  is  bonnd  to  prove  a  joint  liability  on  the  part  of 
all  the  defendants,  it  has  been  held  that  if  the  action  be  against 
several  defendants,  in  a  representative  character,  upon  the  con-* 
tract  of  another,  and  not  upon  the  joint  contract  of  themselves, 
the  plaintiff  is  entitled  to  a  verdict  against  such  of  the  defetd- 
ants  as  he  proves  to  be  chargeable,  although  he  fails  to  show  the 
liability  of  all.  (e) 

On  a  joint  and  several  promissory  note,  made  by  one  of  the 
members  of  a  firm,  in  the  partnership  name,  and  by  another 
person  in  his  individual  character,  an  action  will  lie  against  the 
members  of  the  firm,  without  joining  the  other  maker.  (/) 

In  New  Torky  the  above  mentioned  rule  of  the  common  law 
that  on  a  joint  and  several  covenant  the  plaintiff  is  bound  to  sue 
all  j<nn&y,  or  each  separatdffy  is  changed  by  the  code  of  proce-* 
dure.  Section  119  provides  that  of  the  parties  to  an  action 
those  who  are  united  in  interest  shall  be  joined  as  plaintiffi  or 
defendants ;  but  if  the  consent  of  any  one  who  has  been  joined 
as  pluntiff  cannot  be  obtained,  he  may  be  made  a  defendant, 
the  reason  thereof  being  stated  in  the  complaint.  And  when 
the  question  is  one  of  a  common  or  general  interest  of  many  per- 
sons, or  when  the  parties  are  very  numerous,  and  it  is  imprac^ 
ticable  to  bring  them  all  before  the  court,  one  or  more  may  sue 
or  defend  for  the  benefit  of  the  whole.  The  120th  section  of 
the  code  provides  that  persons  severally  liable  upon  the  same 
obligation  or  instrument,  including  the  parties  to  bills  of  ex* 
diange  and  promissory  notes,  may,  all  or  any  of  them,  be  in- 
cluded in  the  same  action,  at  the  option  of  the  plaintiff.  Under 
this  section  it  has  been  held  that  a  joint  action  lies  against  a 
lessor  and  a  surety  who  is  a  party  to  the  lease,  and  therein  guar* 
anties  the  performance  of  the  lessor's  covenants,  (g) 

It  has  been  decided  that  the  rule  that  persons  only  severally 
liable  cannot  be  included  in  the  same  action  as  parties  defend- 
ed) Morehouse  t.  BaUoa,  IS  Barb.       (/)  Van  Tioe  t.  Crane,  1  Wend.  524. 
286.  (a)  Cannan  t.  Plass,  28  N.  7.  Bep. 

(«)  Jndioa  V.  QibboDs,  6  Wend.  22i.     286. 
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ant^  has  oot^  as  a  general  nile,  been  altered  hy  the  code.  The 
only  exceptions  are  those  created  bj  section  120.  (A)  Hence,  a 
principal  debtor  and  his  guarantor,  sought  to  be  held  upon  a 
collateral  undertaking,  cannot  be  sued  together,  (t) 

The  &ct  that  certain  parties  in  interest  are  numerous,  and 
unknown,  is  a  sufficient  excuse  for  not  joining  them  as  defend-^ 
ant8.(iS;) 

The  119th  section  of  the  code  does  not  apply  to  a  case  where 
the  right,  to  assert  or  protect  which  the  suit  is  brought,  is  not 
one  which  exists  against  all  the  parties,  or  the  obligation  which 
it  is  sought  to  enforce  is  not  common  to  alL  Thus,  where,  from 
the  complaint,  it  was  apparent  that  there  were  several  kinds  or 
classes  of  bonds  issued  by  the  corporation  defendant,  and  that 
these  bonds  were  held  by  persons  who  had  received  them  for  dif>' 
ferent  considerations  and  under  various  circumstances,  and  al- 
leged that  in  respect  to  the  sole  defendant,  prosecuted  with  the 
corporation,  "he  is  probably  the  largest  holder  of  such  bonds  as, 
are  without  consideration,  or  otherwise  invalid,  and  that  he  is 
made  a  party  as  representing  that  class  of  persons  ;"  it  was  held, 
on  demurrer,  that  these  various  bondholders  could  not  be  bound 
by  a  judgment  to  which  they  were  not  parties,  merely  because- 
the  person  who  was  made  a  defendant  was  a  holder  of  bonds 
which  were  invalid  for  some  of  the  various  causes  affecting  thenk 
to  a  greater  or  less  extent.  (Q 

A  promissory  note,  and  a  guaranty  of  payment,  written  upon 
it,  are  different  instruments,  and  impose  different  and  distinct 
obligations.  A  joint  action,  therefore,  against  the  maker  and 
guarantor,  cannot  be  maintained.  The  code  does  not  allow  a 
joint  action  against  several,  unless  they  are  liable  upon  the  same 
obligation  or  instrument,  in  which  case  all  or  any  of  them  may 
be  included  in  the  same  action,  at  the  option  of  the  plaintiff,  (m) 
So  in  DtBidder  v.  i8<c/ierm6rAom,(n)  where  S.,  by  an  instru* 
ment  under  his  hand  and  seal,  acknowledged  the  receipt  of  $100 

[h)  heVLoy  ▼.  Shaw,  2  Doer,  626.  (I)  Reid  t.  The  Evergreens,  21  How. 

li)  Ibid.  Pr.  Rep.  819. 

[k)  Coe  r.  Beckwith,  10  Ab.  Pr.Rep.  (m)  Allen  ▼.  Fosgate,  11  How.  Pr. 
296.  Rep.  218. 

(n)  10  Barb.  688. 
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from  one  H.^  which  he  promised  to  pay  oat  in  the  purchase  of 
hnd  in  Michigan  or  Illinois,  and  to  procure  deeds  of  the  same, 
and  to  pay  three  and  a  half  per  cent  interest,  and  to  act  for  the 
mutnal  interest  of  both  parties ;  and  P.  on  the  same  day,  and 
on  the  same  piece  of  paper,  by  an  instrument  under  his  hand 
and  seal,  covenanted  and  guarantied  the  fulfillment  by  S.  of  the 
said  agreement,  it  was  held  that  the  original  contract  of  8.  and 
the  guaranty  of  P.  were  different  contracts,  and  could  not  be 
united  in  the  same  action,  at  common  law,  nor  under  section 
120  of  the  code ;  and  that  consequently  a  joint  action  against 
8.  and  P.,  for  a  breach  of  the  original  agreement,  could  not  be 
maintained. 

Although  a  sovereign  state  cannot  be  sued  in  the  courts  of 
New  York,  a  complaint  is  not  demurrable  because  a  state  is 
joined  as  defendant  in  an  action  seeking  to  enforce  a  demand 
against  other  defendants.  The  joinder  may  amount  to  nothing 
more  than  an  invitation  to  appear,  and  it  may  be  left  to  the  op- 
tion of  the  state  to  determine  whether  it  will,  nor  for  the  purpose 
of  submitting  itself  to  the  coercive  power  of  the  court,  but  to 
enable  it  to  arrive  at  a  correct  and  satisfactory  determination.(o) 

Where  joint  debtors  reside  in  different  states,  they  may  be 
sued  separately  in  the  states  having  jurisdiction  of  their  respec- 
live  persons  or  property ;  and  a  judgment  in  such  a  case,  against 
one,  in  one  state,  is  no  bar  to  «  recovery  against  the  others,  in 
another  stt^te.(p) 

In  an  action  by  the  devisees  of  a  vendor,  against  the  purchaser, 
to  recover  the  balance  of  purchase  money  due  upon  the  contract, 
the  executor  of  the  vendor  should  be  joined  as  a  party  plaintiff,  (g) 

The  fraudulent  vendee  ^f  goods  and  his  assignee  thereof  for 
the  benefit  of  creditors  are  liable  to  a  joint  action  by  the  vendor, 
to  recover  possession,  (r) 

Section  136  of  the  code  of  procedure  provides  that  where  the 
^ion  is  against  two  or  more  defendants  and  the  summons  is 
served  on  one  or  more,  but  not  on  all  of  them,  the  plaintiff  may 
proceed  as  follows:  1.  If  the  action  be  against  defendants  jointly 

(p)  Hanning  t.  State  of  NIcaragna,        (q)  Adams  v.  Oreen,  84  Barb.  176. 
14  How.  Pr.  &p,  617.  (r)  Nichola  t.  Michael,  28  N.  T.  Bep. 

ip)  Brown  ▼.  Birdsall»  29  Barb.  649.    264. 
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indebted  apon  contract,  he  may  proceed  against  the  defendant 
senred,  unless  the  court  otherwise  direct;  and  if  he  recover 
judgment,  it  may  be  entered  against  all  the  defendants  thus 
jointly  indebted,  so  far  only  as  that  it  may  be  enforced  against 
the  joint  property  of  all,  and  the  separate  property  of  the  de* 
fendants  served,  and  if  they  are  subject  to  arrest,  against  the 
persons  of  the  defendants  served  ;  or  2.  If  the  action  be  against 
defendants  severally  liable,  he  may  proceed  against  the  defend- 
ants  served,  in  the  same  manner  as  if  they  were  the  only  de- 
fendants.  3.  If  all  the  defendants  have  been  served,  judgment 
may  be  taken  against  any  or  either  of  them  severally,  when  the 
plaintiff  would  be  entitled  to  judgment  against  such  defendant 
or  defendants,  if  the  action  had  been  against  them,  or  any  of 
them,  alone. 

It  has  been  decided  that  the  second  subdivision  of  the  above 
section  is  not  restricted  to  common  law  actions  on  con  tract.  («) 


Section  3. 

▲LIEN  ENEMIES,  OUTLAWS  OB  ATtAIKTEO  FELONS. 

In  England,  it  seems  clear  that  an  alien  enemy,  an  outlaw,  or 
an  attainted  felon,  though  unable  to  maintain  an  action  in  the 
courts,  may  nevertheless  be  sued  on  contracts  entered  into  by 
him.  (a)  In  New  York  it  has  been  decided  that  aliens  resident 
in  the  United  States  at  the  time  of  war  breaking  out  between 
iheir  own  country  and  the  United  States,  or  who  come  to  reside 
in  the  United  States  after  the  breaking  out  of  such  war,  under 
an  express  or  implied  permission,  may  sue  and  be  st^d  as  in  time 
of  peace.  And  it  is  not  necessary,  for  that  purpose,  that  such 
aliens  should  have  letters  of  safe  conduct,  or  actual  license  to 
remain  in  the  United  States.  A  license  will  be  implied,  from 
their  being  suffered  to  remain,  without  being  ordered  out  of  the 
country  by  the  executive.  (6) 

(t)  Billhofer  ▼.  Henbach,  16  Ab.  148.  Abate.  (E  8).    And  see  Sparembotgh  v. 

(a)  Broom  on  Par.  182.    Ramsay  v.  Bannatyne,  1  B.  &  P.  168. 
Macdonald,  1  W.  Black.  80.  Banyster  ▼.       (p)  Clarke  v.  Morey,  10  John.  69. 
Trusbel,  Cro.  Eliz.  516.    ComyD'a  Dig.^ 
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Section  4. 

ASSIQNOR  AND  AS8I0NEX. 

In  general,  in  the  case  of  a  mere  personal  contract,  the  action 
for  the  breach  of  it  cannot  be  brought  against  the  person  to  whom 
the  contracting  party  has  assigned  his  interest.  The  original 
party  can  alone  be  sued.  Thus  if  one  demise  goods,  and  the 
lessee  covenant  for  himself  and  his  assigns,  to  deliver  the  goods 
at  the  end  of  the  term,  and  before  that  time  he  assigns  the 
goods  to  a  third  person,  the  assignee  cannot  be  sued  by  the 
assignor,  for  want  of  privity. (a)  But  if  two  partners  dissolve 
their  partnership,  and  one  of  them  covenants  with  the  other 
that  he  will  pay  all  the  debts,  a  creditor  may  nevertheless  sue 
both.(6) 

Upon  a  covenant  running  with  the  land,  which  must  concern 
real  property  or  the  estate  therein,  the  assignee  of  the  lessee  is 
liable  to  nn  action  for  a  breach  of  the  covenant  after  the  assign- 
ment of  the  estate  to  him,  and  while  the  estate  remains  in  him, 
although  he  has  not  taken  possession. (c)  But  hisliability  ceases 
when  he  assigns  his  interest,  though  he  assigns  to  an  insolvent 
person ;  because  he  is  liable  only  in  respect  of  the  estate.((2) 

On  an  express  covenant  in  a  lease  to  pay  rent,  or  to  perform 
any  other  act,  the  covenantor,  and  his  personal  representatives 
having  assets,  are  liable  to  an  action  of  covenant  during  the  lease, 
although  they  may  have  assigned  their  interest  before  any  breach ; 
because  this  is  a  personal  covenant.  And  this  liability  remains, 
although  the  lessor  or  covenantee  may  have  accepted  rent  from 
the  assignee. (e)  But  when  the  covenant  of  the  lessee  is  only 
implied^  and  the  lessor  has  accepted  rent  of  the  assignee,  the 
lessor's  right  of  action  against  the  lessee  is  gone.(/)  An  action 
of  debt  cannot  bo  maintained  against  the  lessee,  after  assignment 

(a)  8  Boar.  Inst.  162.    Boar.  Law  (<{)  Bac.  Ab.,  Cot.  E  4. 

Die.,  Parties,  sec.  22.  (e)  8  Bout.  Inst.  163.    1  Sannd.  241, 

(6)  Ibid.  note  6.    Kunkle  v.  Wynick,  1  DaU.  806. 

{$)  8  WilB.  26,  29.    2  H.  Black.  188.  (/)  Ibid.    1  Saond.  241  b. 
Bac  Ab.,  Coy.  £  84.    Woodl  Land,  and 
Jen.  118.    1  Dal.  R.  210. 
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of  the  lease  by  him,  and  acceptance^  of  rent  from  the  lessee,  even 
npon  his  express  covenant;  the  proper  action  being  covenant.  (9) 
In  cases  other  than  those  between  landlord  and  tenant,  it 
seems  the  assignee  of  land  is  not,  even  though  expressly  named, 
bound  by  the  covenants  entered  into  by  the  assignor.  (A) 


■*»»■ 


Section  5. 

IN  CASE   OF  BANKBUPTOr  OR  INSOLVENCY. 

A  discharged  bankrupt  cannot  be  sued,  (a)  ]^or  can  the  ask* 
signees  of  a  bankrupt,  in  England,  be  sued  as  such,  at  law.  (6) 
It  is  otherwise,  however,  under  tbe  bankrupt  act  of  the  United 
States,  of  1841.  In  England,  they  must  be  personally  charged 
on  any  contract  entered  into  by  them.  Hence  the  joinder  or 
non-joinder  of  assignees,  as  defendants,  will  be  determined  by 
considering  whether  tbe  particular  contract  was  made  on  behalf 
of  all  the  assignees  or  of  the  one  who  actually  entered  into  it.(c) 

When  there  is  a  joint  debt,  and  one  of  the  debtors  has  been 
discharged  as  a  bankrupt,  the  action  may  be  brought  against 
the  solvent  partner;  though  if  commenced  against  both,  upoB 
a  plea  of  the  certificate  in  bar,  the  plaintiff  may  enter  a  nolle 
prosequi  as  to  him,  and  proceed  against  the  other.((2) 

The  assignees  of  a  bankrupt  lessee  may,  at  their  election, 
either  accept  or  decline^  the  term.  Their  adoption  of  the  lease 
will  be  implied  if  they  intermeddle  with  the  estate  iu  the  capa- 
city of  owners,  or  do  any  other  act,  (as  makii^  eOitry  oa  thje 
premises,)  to  manifest  their  assent  to  the  assignioe^t,  and  their 
acceptance  of  the  estate,  (y)  If  they  adopt  the  lea^e,  they  are 
liable  as  ordinary  assignees,  and  may,  like  them,  exoi>erate  them^ 
selves  from  liability  by  assigning  it  over.(e)    A  foreign  certifi.- 

^  1  Sannd.  241,  n.  5.  {f\  Broom  on  Ptfr.  194.    Copaland  t 

)  Broom  on  Par.  114.  Stephens,  1  B.  &•  Aid..  593.    Hannon  ▼.. 

[a)  Bout.  Law  Die,  Parties,  see.  26.  8t«ienson,   Id.,  80a    Wi  t%  $obie,  % 

[h)  Ridout  ▼.  Brous;}],  Cowper,  134.  Tamit.  825. 

Chit.  Jan.  PI.  11,  n.  (f ).      .  («)  Woodf.  'l,  and  T«q.  4tU9d.  189. 

SNoke  T.  Ingham,  1  YSM^  SO*.  Onslow  v.  Corrie,  %  Mad.  830.    Taylor 

I  Z  Bmtt.  Inst.  ISa  V.  SkvoB^  1  Bw  *  P.  21. 
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cate  which  operates  as  a  discharge  of  a  debt  in  the  country  where 
it  was  contracted,  is  a  discharge  of  it  every  where,  (/) 

A  discharged  insolvent,  like  a  certificated  bankrupt,  remains 
liable  for  damages  unascertainable  at  the  time  of  his  discharge, 
and  therefore  unextinguished  by  it(g) 

An  insolvent  dischai^  discharging  the  debtor  from  the  pay- 
ment of  all  his  debts,  is  an  absolute  bar  to  a  recovery  upon  a 
contract  made  and  to  be  executed  within  the  state ;  although 
the  creditor  be  a  non-resident,  and  neither  united  in  the  petition 
for  thd  discharge,  nor  accepted  a  dividend.  (A)  So  a  discharge, 
whether  obtained  upon  the  joint  application  of  the  insolvent  and 
his  creditors,  or  upon  his  sole  application  to  exonerate  his  person 
from  imprisonment,  operates  as  well  upon  debts  arising  ex  delicto 
as  upon  those  arising  ex  c(mtractu.(i)  But  a  discharge  obtained 
by  an  insolvent  debtor  from  all  his  debts,  is  no  bar  to  an  action 
by  an  accommodation  indorser,  for  money  paid  by  him  subse- 
quent to  the  discharge,  in  satisfaction  of  a  note  made  by  the 
insolvent.  (A;) 

Thd  assignee  of  a  bankrupt  or  insolvent  debtor,  appointed 
after  the  commencement  of  an  action  in  rem  against  his  assignor, 
may  be  made  a  party  to  such  suit ;  but  this  is  to  be  done  at  the 
instance  of  the  assignee,  and  not  of  the  adverse  party.  If  the 
assignee  does  not  interfere,  the  judgment  is  valid.  (Z) 

Under  the  bankrupt  act  of  1841  it  is  not  necessary  to  make 
assignees,  appointed  pendente  lite^  parties,  in  order  to  bind 
tl^eir  intere9t8.(7») 


Section  6, 

COBPOBATIONS. 

Assumpsit  lies  against  a  corporation  aggregate,  on  an  express 
or  implied  promise,  in  the  same  manner  as  against  an  individ- 

(/)  Broom  on  Par.  189.    Hanter  v.    Hayden  ▼.  Palmer,  24  id.  868.    Deyo  v. 
PoU8,  4  T.  R.  182.  Van  Valkenburgh,  6  Hill,  242. 


(a\  Wilmer  ▼.  White,  6  Bing.  298.  (*)  Cleveland  v.  Boerum,  8  Ab.  294. 


Parkinson  ▼.  Scoville,  19  Wend.    28  Barb.  201. 


W.  (0  Ibid. 

(«)  Lather  t,  Beyo,  19  Wend.  629.       (m)  8.  0. 27  Barb.  252. 
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iiaL(a)  This  is  now  the  role  in  England.  '^If  the  corporation 
have  helped  themselves  to  another  man's  money/'  says  a  learned 
jndge^  ^4t  would  be  absurd  to  say  they  must  bind  themselves 
under  seal  to  return  iV'(b) 

A  corporation  when  liable  to  an  action^  must  be  sued  in  its 
true  name.(c)  The  action  cannot  be  brought  against  individu- 
als who  may  happen  to  be  trustees  of  the  corporation,  (d)  Its 
officers  are  neither  necessary  or  proper  parties  to  an  action  against 
the  corporation^  to  recover  a  mere  money  demond.(e) 

Where  there  is  no  presiding  office^,  secretary,  cashier  or  treas- 
urer, service  of  a  summons  upon  any  other  officer  of  the  corpora- 
tion will  be  approved  by  the  court,  and  a  rule  to  plead  ordered 
to  be  entered.  (/) 

A  citizen  of  one  state  may  sue  a  corporation  which  has  been 
created  by,  and  transacts  its  business  in,  another  state,  (the  suit 
being  brought  in  the  latter  state,)  although  some  of  the  members 
of  the  corporation  are  not  citizens  of  the  state  in  which  the  suit 
is  brought,  and  although  the  state  itself  may  be  a  member  of 
the  corporation,  (gr) 

Misnomer  of  a  corporation  is  matter  of  abatement,  but  when 
the  corporation  appears  in  the  name  by  which  it  is  sued,  and 
the  cause  is  referred,  it  is  too  late  to  call  in  question  its  corpo- 
rate being,  before  referees.  (A)  If  a  corporation  be  sued  by  a 
name  varying  only  in  words  and  syllables,  and  not  in  substance, 
from  the  true  name,  the  misnomer  will  not  be  regaled  by  the 
court,  unless  it  is  pleaded  in  abatement  But  if  the  name  be 
mistaken  in  substance,  the  suit  cannot  be  regarded  as  brought 
against  the  corporation,  (t) 

It  seems  that  the  corporation  of  a  dty  should  be  made  a  party 
to  an  action  the  object  of  which  is  to  control  the  agents  of  the 

(a)  Danforth  v.  Schoharie  Tarnplke    Bank  of  XJtica  t.  Smalley,  2  Cowen,  778; 
Ga,  12  John.  227.   Dann  v.  St.  Andrews'    Porter  y.  Nockerris,  4  Rand.  859. 
Charch,  14  id.  119.    Bank  of  Columbia       (d)  6  Blackf.  69. 

▼.  Paterson's  Adm'rs,  7  Cranch,  297.    8  («)  Brahe  v.  Pythagoras  Assoc,  11 

HalsL  182.    8  Sers.  &  R.  117.    4  id.  16.  How.  Pr.  44. 

2  Bay,  109.    10  l&ss.  Rep.  897.    9  Pe-  (/)  Tom  v.  First  Society  &c.  of  Riga, 

ters,  541.  19  Wend.  25. 

(b)  Per  Ld.  Benman,  Ch.  J.,  6  Ad.  &  {g)  2  How.  497. 

£1.  N.  S.  547.  (h)  14  Venn.  Rep.  86. 

(«)  Minot  T.  Curtis,  7  Mass.  Rep.  441.       (•*)  5  N.  Hamp.  R.  449.    See  7  id.  809. 

10  Biass.  R.  862.    7  id.  444. 
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corporation  in  the  disposal  of  moneys^  solely  under  the  control  of 
the  corporation.  (&)  . 

In  suits  or  prooeedings  by  or  against  a  corporation,  a  mistake 
in  the  naming  of  the  corporation  must  be  pleaded  in  abatement ; 
and  if  not  so  pleaded,  it  will  be  deemed  to  have  been  waived.  (Z) 

Saits  may  be  commenced  in  the  courts  of  New  York,  against 
foreign  corporations,  for  the  recovery  of  any  debt  or  damages, 
arising  upon  contract  made,  executed  or  delivered  within  the 
state  of  New  York,  or  upon  any  cause  of  action  arising  there*- 
in.(m)  Such  suits  are  to  be  commenced  by  complaint  and  sumi- 
mons,  together  with  an  attachment,  (n) 

Although  by  section  427  of  the  code  it  is  essential  to  the  ju^ 
risdiction  of  the  New  York  courts  over  a  foreign  corporation, 
that  either  the  plaintiff  should  be  a  resident  of  that  state,  or 
that  the  cause  of  action  should  have  arisen,  or  the  subject  of  the 
action  should  be  situated  within  it,  yet  it  is  not  necessary  to  the 
validity  of  prooeedings  against  a  foreign  corporation,  that  proof 
of  either  of  these  &cts  should  have  been  made,  previouff  to  the 
commencement  of  proceedings,  (o)  It  is  su£Scient  if  a  state  of 
fiicts  which  sustains  the  jurisdiction  is  made  to  appear,  upon 
motion  to  set  proceedings  aside,  (p) 

A  suit  against  a  foreign  corporation  cannot  be  commenced  and 
prosecuted  to  judgment  here,  unless  the  cause  of  action  arose  in 
this  state,  or  the  corporation  has  property  in  this  state  which 
can  be  reached  by  attachment,  (g) 

Without  an  appearance,  or  an  attachment  of  the  property  of 
a  foreign  corporation,  the  court  gains  no  jurisdiction  of  the  action 
against  it.  The  extent  of  the  power  of  the  court  over  a  foreign 
corporation,  where  there  has  not  been  a  voluntary  appearance  in 
the  action,  is  to  subject  property  of  such  corporation  within  this 
state  to  the  payment  of  its  debts,  by  a  judgment  in  rem  as  to 
such  property,  after  the  same  has  been  attached,  before  the 
jnAgmeat  is  rendered,  according  to  the  directions  of  the  code.(r) 

at)  Fitspstrick  v.  Flagfi:/6  Al).  218.  (p)  Ibid. 

il)  3  B.  8.  5th  ed.  756,  ^  12.  (q)  Eggleston  ▼.  Orange  and  Alexan- 

(m)  Ibid,  (13.  dria  Bail  Boad  Co.,  1  Code  Bep.  N.  S. 

(ft)  Ibid,  212. 

l<f)  Bates  ▼.  New  Orleans  Ball  Bead  (r)  Brewster  ▼.  Michigan  Cent  B»  Bf. 

Co.,  4  Ab.  Pr.  Bep.  72.    &  C.  18  How.  Co.,  5  How.  Pr.  183. 
Pr«  Bep.  516. 
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A  resident  of  New  York  may  maintain  an  action  against  a 
corporation  created  by  the  laws  of  any  other  state,  upon  any 
cause  of  action.(6)  But  to  enable  a  non-resident  plaintiff  to 
maintain  an  action  against  a  foreign  corporation,  in  the  courts 
of  this  state,  the  cause  of  action  must  have  arisen  within  the 
state,  or  the  subject  of  the  action  must  be  situated  within  the 
state.  (^) 

One  foreign  corporation  may  sue  another,  in  the  courts  of  this 
state,  upon  a  cause  of  action  arising  in  it.{u)  But  a  foreign 
corporation  cannot  sue  another  foreign  corporation,  under  section 
427  of  the  code,  unless  the  cause  of  action  arose,  or  the  subject 
of  the  action  is  situated,  within  this  state.(t7) 

A  loan  made  abroad  is  not  to  be  deemed  a  cause  of  action 
arising  in  New  York,  merely  because  a  bill  on  New  York  was 
given,  to  secure  it(ti;)  ^^  Cause  of  action'^  is  not  synonymous 
with  '^  chose  in  action."  The  breach  of  duty  is  the  cause  of  ac- 
tion. In  an  action  on  a  bill  of  exchange  payable  within  this 
state,  the  cause  of  action  may  be  said  to  arise  within  this 
state,  (x) 

A  note  made  in  Iowa,  and  payable  at  a  bank  in  the  city  of 
New  York,  does  not  furnish  ^'a  cause  of  action  arising  within 
this  state"  as  against  the  makers.  The  cause  of  action  is  the 
contract  or  promise,  and  that  was  made  in  Iowa.(y) 


Section  7. 

EXECUTORS  AND  ADMINISTBATOBS. 

Executors  and  admimstrators,  thoagh  not  expressly  named, 
are  liable,  as  far  as  they  have  assets,  on  all  the  covenants  and 
contracts  of  their  testator  or  intestate,  broken  in  his  lifetime, 
and  on  his  contracts  broken  after  his  death,  for  the  due  perform- 
ance of  which  his  skill  or  taste  was  not  required,  and  which  were 

(«)  N.Y.  Floating  Derrick  Co.  V.N.  J.  (v)  Western  Bank  v.  City  Bank  of 

Oil  Co.,  8  Duer,  648.  Columbus,  7  How.  Pr.  288. 

(0  CantwellT.  Dubuque  We8t*nR.R.  (w)  Ibid. 

Co.,  17  How.  Pr,  16.  (x)  10  How.  Pr.  Rep.  1. 

(tf)  Bank  of  Commerce  v.  Rutland  and  (y)  Cantwell  v.  Dubuque  West.  B.  R. 

Wash.  R.  R.  Co.,  10  How.  Pr.  1.  Co.,  17  How.  Pr.  R.  16. 
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not  to  be  performed  by  the  deceased  in  person,  (a)  They  are 
also  liable,  as  such,  on  a  covenant  by  the  deceased  for  their  per- 
formance of  a  particular  act,  as  payment  of  a  sum  of  money,  (d) 

On  a  joint  contract,  if  one  of  the  contractors  dies,  leaving  the 
other  surviving,  the  executors  of  the  deceased  are  discharged,  at 
law,  and  no  action  will  lie  gainst  them,  (c)  If  the  deceased 
joint  contractor  was  a  mere  surety,  his  representatives  are  not 
liable,  either  at  law  or  in  equity.  ((2) 

In  suing  an  executor  or  administrator  as  such,  causes  of  action 
on  which  he  would  be  liable  personally  cannot  be  joined  with 
others  on  which  liability  is  incurred  by  him  in  his  representative 
capacity  alone,  (e)  In  the  former  class  are  comprised  a  bill  of 
exchange  indorsed  by  him,  or  a  promissory  note,  in  which  he 
promises,  in  his  representative  character,  to  pay  ^^  with  interest 
on  demand,"  or  a  submission  to  arbitration,  whereby  he  admits 
assets.  (/)  So  a  count  for  money  lent  to,  or  had  and  received 
by  him  as  executor  or  administrator,  or  for  work  and  labor  per- 
formed and  materials  supplied  for  the  funeral  of  the  deceased, 
would  entail  a  personal  liability,  and  in  all  these  instances  the 
judgment  would  be  de  bonis  propriis;  whereas,  if  the  personal 
representative  be  liable,  as  such^  the  judgment  must  be  de  bonis 
testaioris,(g)  But  an  executor  may  be  sued  in  that  character, 
for  money  paid  for  his  use.  (A)  And  in  an  action  against  an  ad- 
ministrator, on  promises  of  the  intestate,  the  declaration  may 
include  an  account  stated  with  the  administrator  as  such,  of 
money  due  from  the  intestate ;  from  this  a  personal  liability 
would  not  attach,  (t) 

Although,  in  general,  all  the  executors  must  be  sued  jointly, 
smce  they  have  a  joint  and  entire  interest  in,  and  authority  over 
the  goods  of  the  testator,(i)  yet  it  is  untiecersary  to  join  as  de- 

(a)  Broom  on  Par.  192.  Siboni  v.  B.  460.  King  v.  Thorn,  1  T.  R.  489. 
Kirkman,  1  H.  d&  W.  428.    Oro.  £liz.    RiddeU  ▼.  Satton,  6  Binji^  200. 

662.    Marshall  v.  Broadhurst,  1  Cr.  &        (g)  Ashby  v.  Ashby,  7  B.  &  C.  444. 

J.  406.  Comer  V.  Shew,  8  M.  &  W.  860.  2Wm8. 

(b)  8  BiDg.  404.    Powell  v.  Graham,  Sannd.  117  d.    Broom  on  Par.  196,  6. 
7  TauDt.  680.  (h)  Ibid.    8  M.  &  W.  868. 

{e)  6  Berg.  A  B.  262.    2  Whart  844.  (t)  Secar  v.  Atkinson,  1  Hen.  Black. 

P.  A.  Browne's  Bep.  81.  102.    Comer  v.  Shew,  8  M.  &  W.  860. 

Ibid.  (k)  Com.  Dig.,  Adm.  (B  12) ;  Plead- 

Broom  on  Par.  196.  er  (2  D  6).    Nation  t.  Tozer,  1'  Cr.,  M. 

')  Ibid.    Childs  v.  Movious,  2  B.  &.  &.  B.  174. 
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fendants  such  as  have  not  administered  to  the  wiU.(Q  The 
revised  statutes  of  New  York  contain  a  provision  recognizing 
this  principle,  (m)  An  executor  de  son  tort  need  not  be  joined 
as  a  co-defendant  with  the  rightful  executor,  and  cannot  be  so 
joined  with  a  lawful  administrator. (n)  In  New  York  no  person 
is  liable  to  an  action  as  executor  de  son  tort,  for  having  received, 
taken  or  interfered  with  the  property  or  effects  of  a  deceased 
person ;  but  any  one  so  doing  is  responsible  as  a  wrongdoer,  in 
the  proper  action,  to  the  executors  or  administrators  of  the  de- 
ceased, for  the  value  of  the  property  or  effects  so  taken  or  received, 
and  for  all  damages  caused  by  his  acts,  to  the  estate  of  the 
deceased,  (o)  Actions  of  account,  and  all  other  actions  upon 
contract,  may  be  maintained  by  and  against  executors,  in  all 
cases  in  which  the  same  may  be  maintained  by  or  against  their 
testators,  (p)  No  executor  or  administrator  is  chargeable  upon 
any  special  promise  to  answer  damages,  or  to  pay  the  debts  of 
the  testator  or  intestate,  unless  the  agreement  for  that  purpose, 
or  some  memorandum  or  note  thereof,  be  in  writing,  and  signed 
by  such  executor  or  administrator,  or  by  some  other  person  by 
him  thereunto  specially  authorized,  (g). 

If  one  of  several  executors,  sued  jointly,  be  an  infant,  he  must 
defend  by  guardian,  (r)  When  there  are  several  administrators 
they  must,  like  executors,  be  sued  jointly.  («)  In  case  of  the 
death  of  a  co-executor,  or  co-administrator,  the  survivors  are  the 
parties  against  whom  the  action  is  to  be  brought.  (^  The  exec- 
utors and  administrators  of  every  person  who,  as  executor,  either 
of  right  or  in  his  own  wrongs  or  as  administrator,  has  wasted  or 
converted  to  his  own  use,  any  goods,  chattels,  or  estate  of  any 
deceased  person,  are  chargeable  in  the  same  manner  as  their  tes- 
tator or  intestate  would  have  been,  if  living.  («») 

Where  a  copartnership  executes  a  note,  in  the  name  of  the 
firm,  and  one  of  the  partners  dies^  his  executors  cannot  be  joined 

(l)  Broom  on  Par.  196.  (r)  Frescobaldi  v.  KinastOD,  Stra.  7S8. 
(m)  8  R.  S.  5th  ed.  201,  (  2.    See        (b)  Broom  on  Par.  197.    8  B.  8.  of 

Moore  t.  Willett,  2  Hilton,  622.  K.  Y.  5th  ed.  p.  202,  ^  8. 

[n)  Broom  on  Par.  197.  (t)  Ibid.    Com.  Dig.,  Adm.  (B  12); 

o)  8  R.  8.  6th  ed.  747,  ^  17.  Abate.  (F  10). 

>)  Id.  201,  ^  2.  («)  8  R.  8.  of  N.  T.  6tbed.  p.  202.  (  6. 

g)  Ibid,  41. 
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vith  the  surviving  partners^  in  a  suit  upon  the  note,  without 
allying  the  insolvency  of  the  firm,  or  setting  forth  some  circum- 
stances to  raise  an  equity  against  the  executors,  (t;)  The  rule, 
formerly  well  settled,  that  the  representatives  of  a  deceased  part- 
ner cannot  be  sued  for  a  debt  due  from  the  partnership,  unless 
insolvency  of  the  surviving  members,  or  some  other  ground  of 
relief  against  them  be  shown,  has  not  been  changed  by  the  codd 
of  procedure,  in  New  York,  (w) 

The  executor  of  the  indorser  of  a  promissory  note  may  be 
sued  with  the  maker  of  such  note,  although  the  latter  is  solvent ; 
but  separate  judgments  must  be  entered  against  the  defendants,  (a?) 

When  the  real  and  the  personal  representatives  are  alike  liable, 
the  plaintiff  may  elect  to  sue  either,  or  both  separately,  (jr) 

It  has  been  held  that  under  the  statutes  of  New  York*  allow- 
ing the  personal  representatives  of  a  person  whose  death  shall 
have  been  caused  by  the  wrongful  act,  neglect  or  default  o^ 
another  to  maintain  an  action  for  the  recovery  of  damages,  an 
action  may  be  brought  by  personal  representatives,  against  a 
common  carrier  of  passengers,  on  contract^  waiving  the  tort; 
and  that  such  an  action  on  contract  will  survive  against  the  ex- 
ecutors of  the  defendant,  (z)  Such  an  action  is  sustainable 
against  the  repreaentativea  of  the  wrongdoer,  because  it  is  brought 
for  the  enforcement  of  a  statutory  right  of  property.  The  survi- 
vorship is  founded  upon  the  idea  that  it  is  a  right  of  property^ 
and  has  a  determinate,  pecuniary  value ;  that  it  vests  absolutely 
in  the  widow  and  next  of  kin,  and  is  to  be  distributed  to  them 
in  the  same  proportions  as  the  personal  property  of  the  deceased. 
Consequently  the  right  survives,  against  the  executors  or  admin- 
istrators of  the  wrongdoer,  by  the  express  words  of  the  revised 
statutes.  Therefore  the  form  of  the  action,  whether  stated  as 
upon  a  contract,  or  for  a  wrong,  or  both,  is  not  material,  (a) 

(«)  Voorhis  v,  Baxter,  18  Barb.  592;  (y)  Broom  on  Par.  118.    8  Ley.  189, 

8.  C.  17  N.  T.  Rep.  854 ;  1  Ab,  48.  Cop-  803. 

entt  ▼.  Merchant,  4  Brad.  18.  (z)  Boedt  v.  Wiswall,  15  How.  Pr.  B. 

(w)  Ibid.     HIggins  v.  Freeman,  2  128. 

nner,  660.  (a)  Tertor^  ▼.  Wiawall,  1^  How.  pr. 

(s)  Churchill  t.  Trapp,  8  Ab.  806.  R.  8. 
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Section  8. 

HEIB8  AND  DEVISEES. 

Where  a  legacy  is  a  charge  upon  real  estate,  the  heir  is  a 
necessary  party  defendant  in  an  action  to  recover  it.(a)  So,  in 
a  suit  brought  by  a  creditor,  under  the  statute,  (2  JS.  8.  452,) 
to  charge  the  heirs  in  respect  to  lands  descended,  all  the  heirs 
must  be  joined  as  defendants.  (&) 

If  a  person  by  bond,  covenant,  or  other  specialty,  binds  him* 
self  and  his  heirs,  the  heir  and  devisee  are  each  liable  for  the 
default'  of  the  ancestor  or  testator,  to  the  extent  of  assets  taken 
by  descent  or  devise,  and  must  be  jointly  sued.  If  there  be  no 
heir,  the  devisee  may  be  sued  alone,  (c)  If  the  heir  be  not  named 
in  the  ancestor's  bond  he  will  not  be  liable  even  on  his  express 
promise  to  pay,  in  consideration  of  forbearance ;  but  if  named, 
it  seems  he  would  in  that  case  be  liable,  although  without  assets 
by  descent, (c?)  To  render  the  heir  liable  on  his  ancestor's  spe- 
cialty, he  must  be  expressly  named,  in  the  bond  or  covenant. 
He  is  not,  in  general,  liable  on  an  implied  covenant. (e)  He 
must  also  have  assets  by  descent  from  the  covenantor.  (/) 

In  New  Yarky  lineal  and  collateral  warranties,  with  all  their 
incidents,  are  abolished  by  the  revised  statutes ;  but  the  heirs 
and  devisees  of  every  person  who  has  made  any  covenant  or 
agreement  are  answerable  upon  such  covenant  or  agreement,  to 
the  extent  of  the  lands  descended  or  devised  to  them,  in  the 
cases  and  in  the  manner  prescribed  by  law.(^)  It  is  also  pro- 
vided, by  statute,  that  the  heirs  of  any  person  who  may  be  liable 
to  any  creditor  of  the  ancestor,  in  consequence  of  lands  having 
descended  to  them,  shall  be  prosecuted  jointly,  in  a  court  of  law 
or  equity,  and  not  separately,  for  any  such  liability.  (A)  And 
that  suits  against  heirs  or  devisees  shall  not  be  delayed,  nor  the 

a)  Tonnelle  v.  Hall,  8  Ab.  305.  (e)  Piatt  on  Cov.  449.  Broom  on  Par, 

b)  Mersereaa  t.  Byers,  8  Comst.  261 .    117. 
e)  Broom  on  Par.  116.     2  Black.       (/)  2  Black.  Com,  244. 

Com.  16th  ed.  804,  n.  (4>  (g)  8  B.  S.  6th  ed.  80,  $  161. 

(d)  Barber  t.  Fox,  2  Wms.  Sannd.        (h)  Id.  751,  (  42. 
186, 137  b.    Co.  LltU  209  a. 
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remedy  of  the  plaintiffs  saspended,  by  reason  of  the  infancy  of 
any  such  heir  or  devisee ;  but  guardians  to  defend  their  rights 
in  such  suits  shall  be  appointed,  as  in  other  cases.(i)  Devisees, 
when  sued,  must  also  be  sued  jointly.  (£)  Devisees  made  liable 
by  the  statute  to  the  creditors  of  their  testator,  will  not  be  so 
liable  unless  it  appears  that  his  personal  assets,  and  the  real  es- 
tate of  the  testator,  descended  to  his  heirs,  were  insnfficient  to 
discharge  such  debt ;  or  unless  it  appears  that,  after  due  pro- 
ceedings before  the  proper  surrogate  and  at  law,  the  creditor 
has  been  unable  to  recover  such  debt,  or  some  part  thereof,  from 
the  personal  representatives  of  the  testator,  or  from  his  next  of 
kin,  or  l^atees,  or  from  his  heirs.  (Q  In  either  of  which  cases, 
the  amount  of  the  deficiency  of  the  personal  assets,  and  of  the 
real  estate  descended,  to  satisfy  the  debt  of  the  plaintifi^,  and 
the  amount  which  he  has  failed  to  recover  from  the  personal 
representatives  of  the  testator,  his  next  of  kin,  legatees  and  heirs, 
may  be  recovered  of  the  devisees,  to  the  extent  of  the  real  estate 
devised  to  them  respectively,  (m)  These  provisions  of  the  stat- 
ute, however,  do  not  impair  or  affect  the  liability  of  devisees,  for 
any  debt  of  their  testator,  where  such  debt  was  by  his  will  ex- 
pressly charged  exclusively  upon  the  real  estate  devised;  or 
made  payable  exclusively  by  such  devisee,  by  the  terms  of  the 
will ;  or  made  payable  out  of  the  estate  devised,  before  resorting 
to  the  personal  estate,  or  to  any  other  real  proper(;y,  descended 
or  devised,  (n) 

In  proceedings  by  scire  /(zdas,  against  heirs  or  devisees,  to 
enforce  any  liability  arising  from  their  being  tenants  of,  or  claim- 
ing, any  real  estate,  the  defendants,  or  any  of  them,  may  plead 
in  abatement,  that  there  are  other  heirs  or  devisees  who  ought 
to  be  charged,  who  have  not  been  summoned ;  and  thereupon, 
if  such  plea  be  admitted  or  established,  the  proceedings^against 
those^  so  pleading  must  be  suspended  until  the  plaintiff  in  the 
action  shall  have  summoned  the  parties  named  in  such  plea ; 
but  no  second  or  further  plea  of  the  like  nature  shall  be  al- 
lowed, in  any  such  action,  (o) 

(0  8  R.  a  6th  ed.  p.  761, 4  48.  (m)  lb.  ^  67. 

(k)  Id.  768,  4  SO.  (f»)  lb.  4  68. 

(0  Ibid,  $  66.  (o)  8  B.  S.  6tii  ed.  S96,  ^  4. 

18 
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Where  a  widow  sues  the  heirs  to  recover  her  dower^  and  claima 
also  an  aocount  and  payment  of  rents  and  profits,  all  the  heirs 
are  proper,  and  it  seemSj  necessary  parties;  although  her  com- 
plaint charges  only  a  part  of  their  number  with  having  received 
the  rents  and  profits.  Those  of  the  heirs  at  law  who  have  re- 
ceived no  part  of  the  rents  and  profits  since  the  d  ath  of  the  in- 
testate, are  entitled  to  receive  their  due  proportion  or  share  from 
those  heirs  who  have  collected  and  received  them ;  and  therefore 
they  are  necessary  parties  to  an  action  brought  by  the  widow  of 
their  ancestor  to  recover  her  dower  and  have  it  assigned  to  her, 
and  also  to  ascertain  the  value  of  the  rents  and  profits ;  which 
of  the  defendants  have  collected  and  received  them ;  and  to  have 
her  share  thereof  paid  over  to  her.(/>) 

Where  heirs  make  a  partition  of  the  estate  among  themselves, 
certain  of  them  agreeing  to  hold  the  others  harmless  against  de-* 
xnands  upon  the  estate,  the  latter  need  not  be  made  parties  to  a 
suit  to  recover  a  debt  due  from  the  estate.  (9) 


Section  9. 

HUSBAND  AND  WIFS. 

(a)  When  they  m^ist  be  joined  as  parties. 

For  breaches  of  the  wife's  contracts,  committed,  or  debts  in- 
curred, before  marriage,  as  for  rent  then  due  under  a  demise  to 
her,  husband  and  wife  must  be  jointly  sued.  And  this  is  the 
rule  if  the  contract  was  entered  into  by  the  wife  before  marriage 
but  broken  subsequently  ;  though  the  promise  must  be  laid  by 
the  wife  while  unmarried,  (a)  Neither  a  promise  by,  nor  an  ac- 
count stated  with,  the  husband  after  marriage,  will  be,  of  itself, 
sufficient  to  support  an  action  against  him  alone. (&)  In  Bich^ 
ardson  v.  HxUl{c)  it  was  held  that  an  action  for  use  and  occu- 
pation would  not  lie  against  the  husband  alone,  who  married 

(p)  Van  Name  y.  Van  Name,  23  How.  Hardy,  Keb.  281.    Bac.  Ab.,  Bar.  and 

Pr.  Rep.  247.;  Ferae,  (L). 

{q)  Montgomery  t.  Calton,  18  Texas  (6)  Ibid.    Angel  ▼.  Felton,  8  John. 

Bep.  786.  149.    Gage  v.  Reed,  15  id.  408. 

(a)  Broom  on  Par.  179.    Robinson  t.  {e)  1  B.  &  B.  50. 
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daring  the  carrent  half  year,  for  rent  falling  due  at  its  termina* 
lion,  there  having  been  no  occnpation  by  him,  either  in  £Eu;t  or 
in  law,  during  the  former  part  of  that  period. 

Where  the  cause  of  actiou  accrued  against  the  wife  in  autre 
droity  and  in  respect  of  a  personal  contract  of  the  deceased,  she 
must'be  sued  jointly  with  her  husband.(cO  So  in  an  action  by 
or  against  a  married  woman,  as  trustee,  her  husband  must  be 
joined,  (e) 

An  action  against  husband  and  wife  for  the  debt  of  the 
wife  dum  Bola^  abates  by  the  death  of  the  wife  after  the  com- 
mencement of  the  suit,  and  before  declaration.  (/)  When  hus- 
band and  wife  execute  a  conveyance,  in  which  they  both 
covenant  to  the  grantee,  the  wife  cannot  be  joined  with  the 
husband,  in  an  action  for  a  breach  of  the  covenant ;  her  ac- 
knowledgment having  no  further  effect  than  to  convey  her  inter- 
est in  the  land,  and  not  binding  her  by  the  covenants  contained 
in  the  deed.(gr) 

In  SotUh  Carolina^  a  suit  will  not  lie  against  a  feme  covert 
sole  trader,  unless  her  husband  be  joined; (A)  unless  the  hu^ 
band  has  abjured  the  realm,  (i) 

The  wife  cannot  be  sued  on  a  mere  personal  contract,  made 
during  coverture,  whether  joined  with  her  husband  or  not ;  un- 
less the  husband  be  ctviliter  mortuus^  or  banished  or  trans- 
ported. (£) 

In  New  Torky  the  code  of  procedure  provides  that  when  a 
married  woman  is  a  party,  her  husband  must  be  joined  with  her ; 
except  that  when  the  action  is  between  herself  and  her  husband, 
she  may  sue  or  be  sued  alone ;  and  in  no  case  need  she  prose- 
cute or  defend  by  a  guardian  or  next  friend.  (Q 

When  a  plaintiff  is  entitled  to  the  relief  asked  for,  as  against 
the  property  of  a  married  woman,  it  is  proper  to  make  her  hus- 
band a  party  defendant,  with  her.    And  if  he  is  so  joined,  he 

(<2)  Manson  ▼.  Bowen,  Cro.  Car.  518.       (g)  Whitbeck  v.  Cook,  16  John.  488. 
Sing  T.  Hilton,  Id.  608.    2  Penn.  Bep.    17  How.  U.  8.  Rep.  609. 
M8.  Ch)  4  McOord,  418. 

[e)  People  ▼.  Webster,  10  Wend.  664/       (•)  Id.  429. 
0  Boacb  T.  Quick,  9  Wend.  288.  tk)  Edwards  t.  DariB,  16  John.  28l. 

(0  Code,  %  114. 
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cannot  demnr  separately  to  the  complaint,  on  the  g^nnd  that 
it  contains  no  cause  of  action  against  him.(m) 

The  act  concerning  the  rights  and  liabilities  of  hnshand  and 
Tvife,  passed  March  20, 1860,  enacts  that  no  bargain  or  contract 
made  by  any  married  woman,  in  respect  to  her  sole  and  separate 
property,  or  any  property  which  may  come  to  her  by  descent, 
devise,  beqnest  or  gift  of  any  person  except  her  husband ;  and 
that  no  bargain  or  contract  entered  into  by  any  married  woman 
ia  and  about  the  carrying  on  of  any  trade  or  busineiBs  under  the 
statutes  of  Kew  York,  shall  be  binding  upon  her  husband,  or 
render  him  or  his  property  in  any  way  liable  therefor,  (n)  In 
the  cases  mentioned  in  this  section,  of  course  the  wife  must  be 
sued  alone. 

(i)  W%en  the  husband  must  be  sued  cdone. 

As  a  general  rule  the  husband  must  be  sued  alone  on  any 
cause  of  action  arising  on  contract  during  coverture,  through 
the  act  of  the  wife.(o)  The  wife  cannot  be  sued  upon  a  mere 
personal  contract  made  during  coverture ;  and  a  declaration  in 
assumpsit,  against  husband  and  wife,  alleging  a  request,  and  a 
promise  by  both,  is  bad:(p)  A  declaration  against  the  husband, 
for  money  lent  to  the  wife,  must  allege  the  request  by  the  for-^ 
mer,  and  not  by  the  latter.(g)  So  a  declaration  in  assumpsit^ 
laying  the  promise  to  have  been  made  by  a  feme  covert,  is  bad, 
ibr  as  to  the  wife  the  promise  is  void.(r)  And  this,  though  the 
oause  of  action  accrued  against  the  wife,  while  sole,  (a) 

Where  husband  and  wife  live  separate,  although  in  the  same 
city,  and  she  contracts  debts  for  shop-keeping,  husband  and  wife 
are  not  liable  for  sneh  debts.  Even  if  the  debts  were  for  neces-^ 
saries,  the  wife  could  not  be  joined  with  the  husband,  in  the  ac- 
tion.(0  And  where  necessaries  are  supplied  to  the  wife  after 
the  death  of  the  husband,  who  is  abroad,  but  they  are  ordered 
in  ignorance  of  that  event^  she  is  not  liable  to  be  sued  alone,  (u) 


s; 


(m)  Ooelet  t.  Gori,  81  Barb.  814.  (q)  Stone  v.  Macnair,  7  Tannt.  482. 

[n)  Laws  of  1860,  p.  159,  ^  8.  Stevenson  v.  Hardie,  2  Black.  R.  872. 

(o)  Broom  on  Par.  178.     Vio.  Ab.»  (r)  Pittam  t.  Foster,  1  B.  dt  0.  250. 

Bar.  and  Feme,  n.(X),  pL  21.  {$)  Morris  v.  Norfolk,  1  Taunt.  212. 


(|i)  Edwards  v  Dayis,  16  John.  281.       (t)  6  Watts  Sl  Serg.  846. 

[«)  10  M.  dt  W.  1. 
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Where  the  htrahandy  for  some  new  and  valid  consideration,- 
chaises  himself  in  writing  with  does  from  the  wife  while  sole/  or 
with  the  performance  of  contmcts  then  entered  into  by  her^  he 
mnst  be  sned  alone  on  sach  undertaking ;  thongh,  on  the  orig- 
inal debt  or  contract,  the  remedy  would  have  been  against  both.(t^) 
But  the  precedent  moral  obligation  will  not  cUone  suffice  to  raise 
an  implied  promise  by  the  husband,  so  as  to  render  him  liable. 
There  must  be  some  fiirther  consideration,  as  forbearance  after 
marriage.(ii7) 

'  If  the  husband  survives,  he  is  not  liable  to  be  sued,  otherwise 
dian  as  administrator  to  his  wife,  on  any  contract  made  with 
her,  or  for  any  debt  incurred  by  her  prior  to  the  marriage,  (a?) 
Bat  on  those  entered  into  subsequently,  as  for  rent  accruing 
during  coverture,  under  a  lease  to  the  wife  while  sole,  or  to  hus- 
band and  wife,  or  on  a  judgment  recovered  against  both,  the 
husband  will  remain  liable,  (y)  The  general  rule  seems  to  be 
tiiat  where  an  action  would  lie  against  the  husband  alone,  dnr-. 
ing  the  wife's  lifetime,  such  action  will  well  lie  against  the  hu»* 
band  surviving,  and  bis  personal  representatives,  (s) 

(c)  When  the  toife  must  or  may  be  Bued  aiane^ 

A  feme  covert  cannot  be  sued  alone,  even  if  divorced  a  menM 
H  tharo  for  adultery,  and  in  the  receipt  of  a  competent  allow- 
ance for  her  maintenance.(a)  The  plea  of  coverture  is  available 
to  the  personal  representatives  of  a  feme  covert,  as  well  as  to 
herself.  (6)  And  the  only  exceptions  to  this  rule  are,  in  case  of 
the  husband's  banishment,  abjuration  of  the  realm,  or  death  in 
law,  or  presumption  of  law,  or  in  the  event  of  the  marriage  be- 
ing dissolved  by  a  divorce  a  vinctUo^  or  being  pronounced  void 
ab  initio.(c)  Transportation,  or  imprisonment  for  life  or  a  term 
of  years,  is  tantamount  to  permanent  or  temporary  civil  death,  (cl) 

M  Drae  ▼•  Thorn,  Al«Tn,  72.  7  T.  E.       (a)  Lewis  t.  Lee,  8  B,  dt  C.  291.  Msrw 

Sis.    Broom  on  Par.  174.  shall  ▼.  Rutton,  8  T.  R.  546.   Faitboroe. 

(w)  Broom  on  Par.  176.    Eastwood  ▼.  Blaquire,  6  M.  dt  S.  78. 
▼.  KenjTOD,  11  Ad.  6b  EL  488.    Fabian       (h)  Clayton  ▼.  Adams,  6  T.  R.  604. 
T.  Plant,  1  Show.  183.  (c)  Broom  on  Par.  175, 6.    Anstej  r. 

(x)  Smith  ▼.  JohnSi  Cro.  Jao.  267.  Manners,  1  Gow,  10.  1  Black.  Com.  448. 
Woodman  ▼.  Chapman,  1  Camp.  189,  n.       (d)  Id.  176.  Ex  parte  Franks,  7  Bln^. 

Broom  on  Par.  175.  762.    2  W.  Black.  1197.    2  R.  8.  of  N. 

Ibid.  T.  701,  ^20. 
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So,  in  case  of  an  alien  enemy,  who  cannot  lawfully  reside  in  this 
country,  the  wife  may  sue  alone.(e) 

It  has  been  determined  in  New  York,  in  reference  to  the 
property  of  a  married  woman,  held  by  her  under  the  acts  of 
1848  and  1849<-^e.  g.  where  the  claim  is  for  damages  for  her 
breach  of  an  agreement  to  repair  premises  forming  her  separate 
estate,  and  leased  by  her  to  the  plaintiff' — that  she  may  be  sued 
alone,  and  a  personal  judgment  may  be  rendered  against  her  as 
if  she  Wefe  8ole.(/)  And  in  that  state  it  is  provided  by  the  act 
of  March  20,  1860,  concerning  the  rights  and  liabilities  of  hus- 
band and  wife,  that  any  married  woman  may,  while  married,  sue 
and  be  sued  in  all  matters  having  relation  to  her  property  which 
is  her  sole  and  separate  property,  or  which  shall  come  to  her  by 
descent,  devise,  bequest,  or  the  gift  of  any  person  except  her 
husband,  in  the  same  manner  as  if  she  were  sole. (gr) 

It  has  been  decided  that  this  act,  by  exempting  the  husband 
from  all  liability  upon,  or  in  respect  to,  bargains  or  contracts 
made  by  the  wife  in  or  about  the  carrying  on  of  her  trade  or 
business,  recognizes  the  ability  of  the  wife  to  make  executory 
contracts  which  will  be  valid  as  against  her,  notwithstanding 
her  coverture.  (A)  Accordingly,  where  a  married  woman,  prior 
to  the  act  of  1860,  purchased  goods  for  carrying  on  her  business, 
and  as  a  part  of  her  stock  in  trade,  and  subsequent  to  the  pass** 
ing  of  the  act,  gave  a  note  for  the  price,  jointly  with  her  hus- 
band, it  was  held  that  she  was  liable  thereon,  under  the  act,  as 
if  sole.(t)  So,  in  an  action  against  a  wife,  for  use  and  occupa* 
tion  under  a  lease  which  is  her  separate  property^  there  is  no  ne- 
cessity for  making  the  husband  a  partyi  She  may  sue  and  be 
sued  as  a  single  woman.  (£} 

Where  a  married  woman  carries  on  business  upon  her  own  ao« 
count,  and  purchases  goods  on  credit,  for  such  business,  on  her 
own  account,  an  action  may  be  brought  against  her,  the  same  as 
if  she  were  unmarried,  and  a  judgment  recovered,  and  the  amount 

(«)  Barden  ▼.  I>eKetrerber<!,  2  M.  &  (h)  Barton  v.  Beer,  85  Barb.  7S.  S.  C. 

W.  66.    Derry  v.  Duchess  of  Mazarine,  21  How.  Pr.  R.  800. 

1  Ld.  Bay.  147.  (t)  Ibid. 

(/)  Walker  v.  Swayzee,  8  Ab.  Pr.  I&.  (k)  Taylor  t.  Glenny,  22  How.  Pr.  ft. 

186.  240. 

(g)  Laws  of  1860,  p.  158,  (  7. 
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collected  by  execution  out  of  property  belonging  to  her  in  her 
own  right.  The  act  of  1860  impliedly  recognizes  the  right  of 
the  wife  to  enter  into  such  contracts^  by  declaring  that  her  bar- 
gains and  contracts  in  and  about  the  carrying  on  of  any  trade  or 
bufinesSy  shall  not  be  binding  upon  her  husband^  nor  render 
him  or  his  property  in  any  way  liable  therefor.  And  as  a  pre* 
ceding  section  declares  that  she  may  carry  on  any  trade  or  busi- 
ness upon  her  sole  and  separate  account,  it  necessarily  follows 
that  she  is  the  party  to  be  held  responsible  for  the  contracts  and 
bargains  she  makes  in  business.  The  act  also  declares  that 
''she  may  sue  or  be  sued  in  all  mattei*s  having  relation  to  her 
property ;"  and  the  whole  taken  together  shows  very  clearly  that 
it  was  the  design  of  the  legislature  that  upon  all  contracts  made 
by  her  in  the  course  of  business  she  should  be  proceeded  against 
the  same  as  if  she  were  unmarried ;  that  an  action  might  be 
brought  against  her,  a  judgment  recovered,  and  the  amount  col- 
lected by  execution  out  of  property  belonging  to  her  in  her  own 
right.(0 

(cQ  When  they  may  be  Joined^  or  not,  at  the  election  of  the 

plaintiff. 

When  the  husband,  in  consequence  of  some  new  consideration, 
undertakes  to  pay  a  debt  of  the  wife  dum  sola,  he  may  be  sued 
alone,  or  the  husband  and  wife  may  be  made  joint  defendants,  (tti) 
In  the  following  cases,  also,  an  action  will  lie  either  against  hus- 
band and  wife  jointly,  or  the  husband  alone,  viz ;  debt  for  rent 
dae  after  marriage,  under  a  lease  to  wife  while  sole,  or  under  a 
lease  which  the  wife  has  as  executrix  or  administratrix,  (n)  So 
debt  or  covenant,  it  seems,  will  lie  for  rent,  or  breaches  of  the 
covenants  in  a  lease  to  husband  and  wife  jointly,  for  the  wife's 
benefit. (a)  And  covenant  will  lie  against  husband  and  wife  on 
a  warranty  made  by  them  jointly,  annexed  to  an  estate  for  years^ 
in  a  fine.(^)     And  they  may  be  sued  jointly  in  debt,  for  double 

(l)  Klen  V.  Giboey,  24  How.  Pr.  R.  81.  (n)  Broom  on  Par.  178. 

(m)  AI1.7S.    7T.  B.d49.    Com.Di?.,  (o)  Ibid.    Bacou's  Abr.,  Baron  and 

Bar.  and  Feme,  Y.    1  RoUe'a  Ab.  848,  Feme,  (L.) 

pi.  45, 60.    Bac.  Ab.,  Bar.  and  Feme,  L.  {p)  Wolton  ▼.  Hele,  2  Saund.  177. 
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the  yearlyjvalue  of  premises  demised  to  the  wife,  who  had  notice 
before  coverturer(  j^) 

(e)  In  case  of  the  death  of  either. 

Upon  the  death  of  the  wife,  her  executor,  when  she  has  ap- 
pointed one,  nnder  a  power,  or  her  administrator,  is  alone  respon-^ 
sible  for  a  debt  or  duty  contracted  by  her  while  sole.  The 
husband,  as  such,  is  not  liable,  (r) 

If  the  husband  survives,  he  is  not  liable  to  be  sued,  otherwise 
than  as  administrator  to  his  wife,  on  any  contract  made  with 
her,  or  for  any  debt  incurred  by  her  prior  to  the  marriage.  («) 
But  on  those  entered  into  subsequently,  as  for  rent  accruing 
during  coverture,  under  a  lease  to  the  wife  while  sole;(^)  or  to 
husband  and  wife;(u)  or  on  a  judgment  recovered  against 
both,(v)  the  husband  will  remain  liable. 

The  general  rule  is  that  where  an  action  would  lie  against 
the  husband  alone,  during  the  wife's  lifetime,  such  action  will 
lie  against  the  husband  surviving,  and  his  personal  represent- 
atives, (u;) 

When  the  wife  survives,  she  may  be  sued  upon  her  contract^ 
made  before  coverture,  (a?) 

(/)  Actions  pending  agaitist  the  wife  at  the  time  of  her  marriage^, 

When  a  single  woman,  being  sued,  marries,  pending  the  suit, 
the  plaintiff  may,  without  noticing  the  marriage,  proceed  to 
judgment  as  if  she  were  a  feme  sole.(^)  Thus  if  a  feme  sole 
tenant  in  possession  be  served  with  a  declaration  in  ejectment, 
judgment  by  default  may  be  rendered  against  her,  though  she 
marry  before  judgment.(«)  But  if  a  feme  sole  gives  a  warrant 
of  attorney  to  confess  judgment  oq  her  bond,  and  afterwards  mar*^ 
ries,  judgment  may  be  entered  against  the  husband  and  wife.(a) 


iS 


Lake  t.  Smith,  1 B.  &  P.  174.  (u)  Com.  Dig.,  Bar.  and  Feme^(2  B), 

Com.  Di?.,  Bar.  and  Feme,  2  C.  (v)  Cro.  Car.  518.    1  Salk.  116. 

8  Mod.  186.    Rep.  Temp.  Talb.  178.    8  {w)  Broom  on  Par.  176. 

P.  Wms.  410.  (%)  8  T.  R.  850.    1  Camp.  189. 

is)  7  T.  R.  850.    Com.  Dig.,  Bar.  and  {y)  2  Rollers  Rap.  58.    2  8tr.  811.    S) 

Feme,  (2  C).    1  Camp.  189,  n.  Blackf.  85. 

(0  T.  Raym.  6.    1  Lev.  25,    RoUe*8  (»)  1  B.  Monro,  ^7. 

Ab,  851,  (G).  la)  2  Barr'a  Rep.  ^. 
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Section  10. 

IDIOTS  AND  LUNATICS. 

A  person  non  compos  mentis,  may^  like  an  infant,  contract 
for  necessaries,  if  they  are  supplied  bonaJide.{a)  With  respect 
to  the  mode  of  appearing,  the  rule  is  that  an  idiot  defendant 
must  appear  in  person,  and  that  any  one  who  prays  to  be  admit- 
ted as  his  friend,  may  defend  for  him ;  whereas,  a  lunatic  de* 
fends  in  the  sc^me  manner  as  ordinary  individuals.  (6) 


SECTION  IJ. 

INFANTS. 

The  contract  of  an  infant  is  by  law  voidable,  except  it  be  for  9 

necessaries,  in  which  case  the  infant  is  absolutely  bound,  (a) 
Wh^e  one  of  two  joint  contracting  parties  is  an  infant,  he  may 
be  joined  as  a  defendant,  in  an  action  on  the  coQtract ;  and  if  the 
infancy  be  pleaded,  a  nolle  prosequi  may  be  entered,  as  to  him. 
If  the  adult,  only,  be  sued,  and  the  defendant  plead  in  abatement, 
the  infancy  may  be  replied.  (&) 

Infancy  is  no  defense  where  the  contract  or  promise  has  been 
ratified  by  the  infant  after  arriving  at  full  age,  provided  the 
ratification  be  in  writing,  signed  by  the  infant,  (c)  An  account 
stated  by  an  infant  is  voidable  only,  and  not  absolutely  void, 
and  is  therefore,  like  other  contracts,  capable  of  being  ratified 
by  him  after  he  reaches  full  age.(ci) 

Where,  in  an  action  on  contract,  the  defendant  pleads  the 
non-joinder  of  his  copartner  as  defendant,  a  reply  that  such  co- 

(a)  Tarbnck  t.  Bisbara,  2  M.  &  W.  2.  (h)    Ibid.    Macpb.  on  In.  482. 

\b)  Broom  on  Par.  182.    Shelf,  on  {c)  Hartley  ▼.  Wharton,  II  Ad.  dt  El. 

LoD.  895,  896.  984.    Broom  on  Par.  181. 

(a)  Broom  on  Par.  181.    Bac.  Ab.  {d)  Williams  t.  Moor,  11  M.  Cl  W. 

Infancy  (I,  1).     See  Wood  t.  Fenwick,  256. 
10  M.  &  W.  195.    Hacph.  on  In.  477, 
498.    Slocam  t.  Hooker,  18  Barb.  586. 
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partner  is  an  infant  is  bad,  on  demurrer.    Infancy  is  a  personal 
privilege,  of  which  only  the  infant  can  avail  himself,  (e) 

An  infant,  even  when  sued  in  autre  droits  can  appear  by 
grnardian  only,  and  not  by  prochein  atnt,  or  by  attorney.  (/) 
Korean  he  be  regularly  prosecuted,  after  an  appearance  is  neces-* 
sary,  until  such  guardian  has  been  appointed ;  and  a  judgment 
rendered  against  an  infant  defendant  without  such  appointment, 
will  be  set  aside  as  irregulai'.(sr) 

Such  guardian  may  be  appoipted  upon  the  application  of  the 
infant,  if  he  is  of  the  age  of  fourteen  years,  and  applies  within 
twenty  days  aft^r  the  service  of  the  summons.  If  he  is  under 
the  age  of  fourteen,  or  neglects  so  to  apply,  then  a  guardian 
may  be  appointed  upon  the  application  of  any  other  party  to 
the  action,  or  of  a  relative  or  friend  of  the  infant,  after  notice  of 
the  application  has  been  given  to  the  general  or  testamentary 
guardian  of  the  infant  if  he  has  one,  within  the  state ;  and  if  he 
has  none,  then  to  the  infant  himself,  if  he  is  over  fourteen  years 
of  age  and  within  the  state ;  or  if  under  that  age  and  within 
the  state,  to  the  person  with  whom  he  resides.  (A) 

When  the  court  discovers  that  the  interests  of  an  infantJiave 
been  committed  to  a  guardian  who  is  not  likely  to  protect  them, 
he  should  be  removed,  and  a  proper  person  appointed. (t) 


Section  12. 

PABTNEBS. 

Where  a  copartnership  executes  a  note,  in  the  name  of  the 
firm,  and  one  of  the  partners  dies,  his  executors  cannot  be  joined 
with  the  surviving  partners,  in  a  suit  upon  the  note,  without 
alleging  the  insolvency  of  the  firm,  or  setting  forth  some  circum- 
stances  to  raise  an  equity  against  the  executors.(a) 

(e)  Slocnm  t.  Hooker,  18  Barb.  586.  (h)  Code,  (  116,  snb.  2. 

Van  Branier  v.  Cooper,  2  John.  279.  (»)  Litchfield  v.  Bnrwell,  6  How.  Pr. 

(/)  Broom  on  Par.  182.    Code.  U16.  Rep.  841.    See  Dbbrow  v.  Folger,  6  Abw 

ig)  Kellogg  V.  Klock.  2  Code  R.  28.  58. 

Site  KnlckerlMcker  v.  DeForest,  2  Paise,  (a)  Voorhis  ▼.  Baxter,  18  Barb.  592 ; 

804.    7  GUI  A  John.  191.    1  Barb.  Cb.  affirmed  17  N.  Y.  Rep.  854.    CopcnttT. 

Pr.  149.    11  Weod.  164.  Merchant,  4  Bradf.  1& 
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Partners  must  be  sued  jointly,  whether  they  are  partners  gen- 
erally or  for  one  particular  transaction,  only.  (&)  Each  partner 
can  bind  the  firm  by  his  act  or  assurance,  made  with  reference  to 
business  transacted  by  it,  in  the  absence  of  collusion  between 
him  and  the  other  contracting  party,  (c)  But  one  partner  can* 
not  bind  the  others  by  deed,  unless  he  have  express  authority 
by  deed  for  that  purpose  ;(e{)  except,  it  seems,  in  the  case  of  a 
release. (e)  The  authority  of  one  partner  to  negotiate  bills  of 
exchange  or  promissory  notes  by  signing  in.the  name  of  the  firm^ 
or  in  his  own  name,  for  self  and  partners,  is  only  implied :  and 
ihe  implication  may  be  rebutted  by  proving  express  previous  no* 
tice  to  the  party  taking  the  security. (/)  And  the  right  of  one 
partner  to  bind  the  firm,  by  bill  of  exchange  or  promissory  note, 
is  confined  to  trading  copartnerships,  being  established  by  the 
custom  and  law  of  merchants.  The  same  reason,  however,  does 
not  apply  to  other  partnerships. (9)  Hence  there  is  no  custom 
or  usage  that  attorneys,  shall  be  parties  to  negotiable  instru^ 
ments  ^  nor  is  it  necessary,  for  the  purposes  of  their  busines8,(A) 
^or  will  a  guaranty,  given  by  an  attorney,  be  binding  on  his  co 
partner,  in  the  absence  of  proof  of  knowledge  or  privity  on  the 
part  of  the  latter,  and  where  there  is  no  evidence  to  show  that 
the  guaranty  was  given  in  pursuance  of  the  ordinary  practice  of 
the  parties.  (0 

The  general  rule  is  that  a  partner  cannot  maintain  an  action 
against  his  copartner,  for  goods  sold,  work  done,  for  money  bad 
and  received  in  connection  with  a  partnership  transaction,  or  for 
oontribution  towards  a  payment  made  nnder  compulsion  of  law. 
This  disability  exists,  provided  the  party  seeking  redress  be  the 
real  though  not  the  nominal  or  ostensible  partner,  (i)  Yet  if 
there  has  been  a  settlement  between  partners,  and  a  balance 
struck,  an  action  will  lie  in  favor  of  the  party  entitled  to  such 

(6)  Broom  on  Par.  163.    Wangh  ▼.  (e)  Smith's  Mere.  Law,  2d  ed.  88. 

Carrer,  2  H.  Black.  285.  (/)  Broom  on  Par.  164.    Lord  Oa1« 

(«)  Ibid.    Sandilands  ▼.  Marsh,  2  B.  loway  v.  Matthew,  10  East,  264.    Pink- 

4t  Aid.  678.    BobinROQ  t.  Qleadow,  2  ney  v.  Hall,  1  Salk.  146. 

Bing.  N.  C.  156.    Fox  ▼.  GUaon,  6  Bingf.  (d)  Id.  165. 

792.    Tore  v.  Aahby,  10  B.  &  C.  296.  (A)  Hedley  v.  Bainbridge,  2  Q.  B.  886. 

WinUe  T.  Crowiher,  1  Or.  dt  J.  816.  Levy  v.  Pine,  Car.  d&M.  458. 

{d)  BlUot  ▼.  Davis,  2  B.  Ai  P.  838.  (%)  Haselham  v.  Yoang,  2  Q.  B.  888. 

Harrison  v.  Jackson,  7  T.  R.  207.  (k)  Broom  on  Par.  45. 
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balanc6.(Q  Bat  the  balance  so  found  mnst  be  a  final  balance  of 
all  the  partnership  accounts.  Balances  which  are  struck  prepara- 
tory only  to  a  final  account  are  not  sufficient  to  form  the  subject 
matter  of  an  action. (m)  A  shareholder  in  a  company  cannot 
recover  on  bills  drawn  by  him  on,  and  accepted  by,  the  dii^ctors, 
for  this  is  neither  more  nor  less  than  one  partner  drawing  on  the 
firm^  including  himself  (n)  Where  a  suit  is  brought  by  one  of 
two  partners^  against  the  other,  to  obtain  an  accounting  and 
payment  of  a  balance  from  the  defendant  to  the  plaintiff,  and  to 
set  aside  as  fraudulent  a  release  from  liability  as  such  partner, 
executed  by  the  plaintiff  to  the  defendant,  a  third  person  who 
has  fraudulently  and  without  consideration  obtained  from  the 
defendant  portions  of  the  partnership  property  may  also  be  made 
a  party,  in  order  to  subject  the  property  so  held  by  him  to  the 
payment  of  any  balance  due  from  the  defendant  to  the  plaintiffl(o) 
The  partner  to  whom  a  balance  is  due  has  a  lien  upon  the  part* 
nership  property,  and  upon  other  property  into  which  it  has  been 
converted  by  the  debtor  partner ;  not  only  as  against  him,  but  as 
against  all  assignees  of  it  who  are  not  bofia  fide  purchasers  for 
value. (p)  And  although  portions  of  such  property  may  have 
come  to  the  possession  of  different  persons,  all  such  persons  who 
are  not  purchasers  for  value  are  proper  parties,  as  the  subject 
of  the  action-^ the  partnership  property — is  single,  as  well  as 
the  object  of  the  action — an  application  of  it  to  pay  a  balance  to 
the  partner  to  whom  it  is  due.(g) 

One  firm  cannot  maintain  an  action  against  another  firm,  if 
the  same  person  is  a  partner  in  both  houses ;  provided  the  right 
of  action  accrued  during  the  period  of  his  being  such  partner. 
For  will  the  death  of  the  last  mentioned  party  remove  this  ob- 
jection ;  though,  after  his  decease,  the  surviving  partner  of  one 
firm  may  sue  those  of  the  other,  on  transactions  subsequent 
thereto,  (r) 

(t)  Broom  on  Par.  67.    Foster  ▼.  A1-  (m)  Darenport  r.  Gear,  2  Scam.  4d5. 

lanson,  2  T.  R.  479.    Briesley  t.  Cripiis,  (»)  4  Bing,  161.    8  B.  &  C.  846. 

7  G.  Sl,  p.  709.    Clark  t.  Dibble,  16  (o)  Wade  ▼.  Bosber,  4  Bosir.  687. 

Wend.  601.    McCaU  v.  Oliver,  1  Stew.  (p)  Ibid. 

610.    Pope  T.  Randolph,  18  Al.  Rep.  iq)  Ibid. 

214.    Gnlick  v.  Gulick.  2  Green,  678.  (r)  6  Tannt  697.    2  B.  &  P.  120.    2 

Vray  Y.  Milestone,  6  M.  Al  W.  21.    CoU.  B.&Ad.822.    6  Q.  B.  Bep.  810. 
on  Part.  p.  168. 
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The  general  rnle  is  that,  as  between  a  creditor  and  the  part* 
serS;  all  the  latter  are  liable  for  the  whole  debt,  though  as  be- 
tween the  partners  themselves,  each  is  only  answerable  for  his 
respective  share. («)  And  this  liability,  so  far  as  third  persons 
are  concerned,  will  not  be  affected  by  any  aiTangement  amongst 
the  partners,  unless  notice  of  such  arrangement  be  duly  given  ;(t) 
or  unless  it  appears  to  have  been  the  intention  of  the  parties 
sought  to  be  charged,  to  contract  separately  and  not  jointly. (tt) 

A  dormaiit  partner  who  is  unknown  to  the  plaintiff  at  the 
time  of  making  the  contract  sued  on,  need  not  be  joined  as  de« 
fendant  with  the  other  partners,  although  he  was  known  to  the 
plaintiff  before  the  commencement  of  the  action. (v) 

A  party  contracting  with  the  ostensible  partners  may  sue  the 
latter  only,  on  any  implied  contract,  though  if  he  subsequently 
discover  there  are  dormant  partners,  he  may  join  them  or  not,  at 
his  election.  If  he  does  not  join  them,  it  will  be  for  the  osten* 
sible  partners  to  show  that  the  plaintiff  trusted  the  entire  iirm.(tt;) 
This  rule  applies  to  written,  as  well  as  to  verbal  contracts. 
Therefore  a  dormant  partner  may  be  joined  as  a  co-defendant, 
on  a  written  agreement  signed  by  his  copartners,  but  to  which 
he  himself  was  not  a  party. (a;.)  A  dormant  partner,  on  ceasing 
to  be  connected  with  the  firm,  ceases  to  be  liable,  except  to  such 
as  know  him  to  be  a  partner,  at  the  time  of  contracting ;  and 
though  notice  of  his  retirement  must  be  given  to  those  parties, 
no  others  are  entitled  to  it.(jjr) 

Persons  giving  credit  to  a  firm,  supposed  to  consist  of  five  per- 
sons, without  any  knowledge  of  two  other  partners,  in  the  ab- 
sence of  any  allegation  or  proof  that  the  connection  of  those  two 
with  the  firm  was  notorious,  or  was  in  any  way  disclosed,  have 
the  right,  but  are  not  bound,  to  sue  all  the  parties. («) 


i: 


[$)  Wright  T.  Hunter,  1  East,  30. 

[t)  Hadion  ▼.  Robinson,  4  M.  &  S. 
482.  Bex  t.  Dodd,  9  East,  527.  Byers 
▼.  Dobej,  1  H.  Black.  286. 

(ii)  Gibson  ▼.  Lnpton,  9  Bin«r.  297. 

(v)  Harlbat  v.  Post,  1  Bosw.  28.  N. 
T.  Dry  Dock  Co.  v.  TreadwelK  19  Wend. 
625.  Clarkson  v.  Carter,  8  Oowen,  84. 
Clark  ▼.  Miller.  4  id.  628.  Mitchell  ▼. 
Dall,  2  Har.  Sl  GUI,  159.  Page  f .  Brant, 
IS  UL  Rep.  87. 


(w)  Broom  on  Par.  172.  DeMantort 
▼.  Saunders,  1  B.  &  Ad.  401.  Wintle  ?. 
Crowther,  1  Cr.  &.  J.  816. 

(x)  Drake  v.  Beckham,  11  M.  ^  W. 
815. 

iff)  Heath  t.  Sansom,  4  B.  d&  Ad.  177. 
Erans  v.  Drnmmond,  4  £!«p.  89.  Carter 
T.  Whalley,  1  B.  &  Ad.  11. 

(2)  BrowD  Ti  Birdsalli  29  Barb.  5491 
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A  nominal  partner,  who  lends  his  name  to  a  firm,  becomes,  as 
against  all  the  rest  of  the  world,  a  partner,  on  principles  of  gen- 
eral policy,  and  to  prevent  credit  being  fraudulently  obtained ; 
and  liability  attaches,  though  the  party  ostensibly  a  partner  never 
had,  or  has  ceased  to  have,  any  interest  in  the  partnership  con* 
cern.(a)  This  rule  applies  whenever  a  person  holds  himself  out 
as  a  partner ;  unless,  perhaps,  where  the  party  contracted  with 
was  not  aware  of  such  holding  out  at  the  time  of  contracting  ;(&) 
or  where  he  had  notice  of  the  real  circumstances  of  the  ca8e.(c) 

The  liability  of  a  partner  commences  at  the  time  of  his  ad- 
mission into  the  firm ;  but  he  is  not  bound  by  a  bill  of  exchange 
subsequently  accepted,  without  his  assent,  for  a  debt  due  prior 
to  such  admission,  (d)  The  liability  of  a  partner  ceases  on  the 
dissolution  of  the  firm,  accompanied  by  due  notice  thereof,  or 
by  proof  of  the  creditor's  knowledge  of  the  fact.(c)  But  a  re- 
tiring partner  still  remains  responsible  on  previous  engagementSi 
unless  the  creditor  has  expressly  or  impliedly  agreed  to  the  su1> 
stitution  of  the  credit  of  the  new  firm  for  that  of  the  old.  And 
the  burden  of  proving  such  an  agreement,  or  showing  that  it 
must  necessarily  be  inferred  from  the  knowledge  and  conduct  of 
the  creditor,  lies  on  the  parties  originally  liable. (/)  Yet  a  re- 
tiring partner  will  remain  liable  if  he  gives  authority,  by  parol, 
to  the  continaing  partner,  to  indorse  bills  in  the  partnership 
name. (9)  So  if  a  bill  of  exchange,  drawn  in  blank  by  a  deceased 
partner,  in  the  name  of  the  firm,  be  filled  up  and  circulated  by 
a  clerk  of  the  surviving  partners,  under  a  date  prior  to  the 
drawer's  death. (A) 

When  a  partnership  is  dissolved  by  the  death  of  one  of  its 
members,  the  legal  liability  survives  exclusively  against  the  re- 
maining partners.(t)    It  is  not  necessary  to  declare  against  a 


fi 


[a)  Broom  on  Par.  172.  W.  484.    Dobbin  t.  Foster,  1  Car.  &l  K. 

[b)  Dickinson  v.  Valpy,  10  B.  &  C.  140.  828.    KirwAii  ▼.  Kirwan,  2  Or.  &,  Mi>es. 
Bciiott  V.  Strealfleld,  1  Moo.  &  Rob.  9.  617.    Tboro|>8on  ▼.  Perciral,  6  B.  &  Ad. 

(tf)  Alderson  t.  Pope,  1  Camp.  404,  926. 

n.  (a).    Fox  ▼.  Clifton,  6  Bing.  776.  {g)  Smith  ▼.  Winter,  4  M.  &  W.  464. 

{d)  Shirreff  v.  Wilks,  1  East's  R.  48.  {h)  tJsher  ▼.  Dauncey,  4  Camp.  97. 

Wilson  ▼.  Lewis,  2  Scott's  K.  R.  116.  See  Altel  ▼.  Satton,  8  Esp.  108. 

(e)  Hart  ▼.  Alexander,  2  M.  &  W.  484.  (t)  Calder  ▼.  Rtttherford,  8  B.  A  B. 

Kewsome  t.  Coles,  2  Camp.  617.    Par-  802.    Richards  r.  Heather,  1  B.  &  Aid. 

kins  V.  Carruthers,  8  Esp.  248.  29,  622. 

(J)  Broom  on  Par.  172  b.    2  M.  d& 
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Banriving  partner  as  such.  He  may  be  sued  as  having  contracted 
solely.  (A;) 

In  an  action  against  a  surviving  partner^  for  a  partnership 
debt,  the  personal  representatives  of  a  deceased  partner  cannot 
be  joined  as  a  defendant,  unless  the  complaint  set  forth  inability 
to  obtain  satisfaction  from  the  surviving  partner.  (Q 

In  New  York,  the  article  of  the  revised  statutes  respecting 
limiied  partnerships  provides  that  suits  in  relation  to  the  busi* 
ness  of  the  partnership  may  be  brought  and  conducted,  by  and 
against  the  general  partners,  in  the  same  manner  as  if  there 
were  no  special  partner8.(m)  And  it  has  been  held  that  a  spe- 
cial partner  should  not  be  joined  with  the  general  partner,  in  an 
action  on  a  partnership  obligation. (n) 

Where  one  partner  makes  a  warranty,  on  a  sale,  an  action  for 
its  breach  will  lie  against  him,  without  joining  the  other. (o) 


Section  13. 

PUBLIC  OFFICERS. 

Actions  brought  by  and  against  public  ofScers  must  be  brought, 
not  by  or  against  the  office,  but  by  or  against  the  person  hold- 
ing it,  by  his  name,  adding  his  official  designation. (a)  So  held 
in  respect  to  a  supervisor ; (6)  commissioners  of  highways  ;(c) 
and  overseers  of  the  poor.(c?)  But  in  an  action  against  a  county 
the  suit  should  he  brought  against  "The  Board  of  Supervisors'^ 
of  the  county.(e)  Where  an  action  is  brought  against  "  The 
Board  of  Supervisors,''  it  is  not  a  ground  for  setting  aside  the 
proceedings  that  the  supervisors  are  not  individually  named.  It 
will  be  assumed  that  the  action  is  brought  against  the  county.  (/) 

(k)  Broom  on  Par.  172  d.    Chit.  Jan.  {b)  Supervisor  of  Galway  v.  Stimsoo, 

PI.  152,  n.  (d).  4  Hill,  136. 

(i)  Voorhis  t.  Child,  17  N.  Y.  Rep.  (c)  Commissioners  of  Cortlandville  r. 

854.  Peck,  5  Hill,  215. 

(m)  2  R.  8.  4th  od.  175,  ^  14.  (d)  Overseers  of  Hebron  v.  Ely,  HiU 

(ft)  Phillips  V.  Stewart,  Anth.  N.  P.  Sl  D.  Snp.  879. 

887.  (e)  Wild  v.  Supervisors  of  Columbia, 

(o)  Clark  t.  Holmes,  3  John.  148.  9  How.  Pr.  Rep.  815.    Hill  v.  Supervi- 

(a)  Affent  of  State  Prison  v.  Rike-  sors  of  Livingston,  12  N.  7.  Rep.  52. 

nan,  1  Denio,  279.    Wild  v.  Supervisors  (/)  Ibid, 
of  Colttfflbia,  9  Uov.  Pr.  Rep.  815. 
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In  a  suit  against  the  sheriff,  for  the  acts  of  his  deputy,  it  is 
not  necessary  to  describe  him  as  sheriff;  and  if  his  name  of  office 
be  added,  it  is  merely  deicQ'iptio  personce.^g) 

Town  officers,  soed  as  such,  cease  to  be  parties  on  the  election 
of  their  successors.  Therefore  they  have  no  right  to  move  for 
judgment,  as  in  case  of  nonsuit.  Their  sucoessorB  must  fii'st  be 
substituted,  (i) 

In  New  York,  actions  against  supervisors  of  a  county,  loan 
officers  and  commissioners  of  loans  of  a  county,  superintendents 
of  the  poor,  supervisors  of  towns,  overseers  of  the  poor,  school 
commisaioners  and  commissioners  of  highways,  trustees  of  school 
districts,  and  trustees  of  gospel  aud  school  lots,  must  be  brought 
against  them  individually ;  apecifyingin  the  process,  pleading  and 
proceedings,  their  name  of  office,  (i)  When  any  contract  has  been 
entered  into,  or  any  liability  incurred,  by  or  in  behalf  of  any  coun-» 
ty,  or  town,  by  any  officer  thereof,  within  the  scope  of  his  author- 
ity, the  same  remedies  may  be  had  against  any  successor  of  such 
officer,  in  his  official  character,  as  might  have  been  had  against 
such  officer,  if  he  had  continued  in  office,  (i)  In  suits  against  any 
of  the  officers  above  named,  the  omission  to  name  any  other  offi- 
cer in  the  process  or  declaration  may  be  pleaded  in  abatement ; 
and  if  not  so  pleaded,  the  omission  will  be  deemed  to  have  been 
waived,  and  cannot  be  objected  to  in  any  other  stage  of  the  pro«t 
ceedings.(Z) 

No  suit  commenced  against  any  officers  named  in  the  statute 
shall  be  abated  or  discontinued  by  the  death  of  such  officers, 
their  removal  from,  or  resignation  of,  their  offices,  or  the  expira- 
tion of  their  term  of  office ;  but  it  is  the  duty  of  the  court  to 
substitute  the  names  of  the  successors  in  such  office,  upon  the 
application  of  such  successors  or  of  the  adverse  party.  But  no 
new  defendant  can  be  substituted  without  his  consent,  except 
upon  fourteen  days'  notice  to  him  of  the  application  for  that 
purpose,  (m) 

Superintendents  of  the  poor  have  capacity  to  contract  a  lia- 


'd\ 


Stillman  v.  Squire,  1  Denio,  827.        (k)  Id.  775.  ^  111. 
Barker  v.  Norton,  8  Hill,  474.  (0  lb.  ^  112. 

(0  8  R.  S.  ad  ed.  774,  \  109.  {m)  Ibid,  %  118, 114. 
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bility  for  supplies  farntshed  for  the  county  poor  house ;  which 
liability  may  be  enforced  by  8uit.(n) 

Contracts  for  teachers'  wages,  made  by  the  trustees  of  a  school 
district,  are  obligatory  upon  their  successors  in  office,  (o) 

In  a  recent  case,(p)  where  the  complaint  described  the  de- 
fendants as  '' commissioners  of  loans  of  the  county  of  W/'  it 
was  held  that  the  addition  to  their  names  should  be  considered 
as  merely  descriptio  peraonarum,  and  the  action  as  not  brought 
against  them  in  their  true  official  characters  as  ^'commissioners 
for  loaning  certain  moneys  of  the  United  States/'  under  the  act 
of  April  4y  1837.  And  if  the  objection  in  such  a  case  is  taken 
by  demurrer,  the  plaintiff  cannot  be  allowed  to  proceed  in  his 
action,  but  must  amend. 


SECTION  14. 

STATES, 

Although  a  sovereign,  or  a  sovereign  state,  in  their  political 
capacity,  cannot  be  sued  in  the  courts  of  another  state  or  nation, 
for  the  purpose  of  enforcing  any  remedy  against  them,  yet  a  state 
may  be  made  defendant  in  an  action,  for  the  purpose  of  giving 
it  an  opportunity  to  appear,  and  thus  to  enable  a  court  to  decide 
more  intelligently  and  equitably,  in  relation  to  demands  which 
are  sought  to  be  enforced  against  other  defendants. (a)  States, 
as  well  as  individuals,  it  may  be  presumed^  as  a  general  rule, 
are  the  best  judges  of  what  affects  their  own  dignity  and  advan- 
tage ;  and  it  may  be  safely  left  to  their  own  sovereign  option  to 
determine  whether  they  shall  take  part  or  not,  in  any  judicial 
controversy.  It  cannot  be  ascertained,  until  the  hearing,  whether 
the  state  shall  exercise  its  option  to  appear,  or  whether  the  final 
adjudication  can  properly  be  made  without  its  appearance. 
Consequently  the  objection  cannot  be  made  by  the  state,  by  de- 
murrer, at  the  commencement  of  the  action,  that  it  is  an  improp- 
er party.  (6) 


1 


n)  Hayes  t.  Syroonds,  9  Barb.  260.  (a)  Manning  t.  State  of  Nicaragua, 

o)  Silver  v.  Cunimings,  7  Wend.  181.  14  How.  Pr.  Rep.  617. 

(p)  Plamtree  t.  Dratt,  41  Barb.  838.  (b)  Ibid. 
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Where  the  chief  magistrate  of  a  state  is  soed,  not  by  bis  name^ 
bat  by  bis  official  title^  and  the  claim  is  made  upon  bim  in  bii 
official  character  only^  the  state  itself  may  be  considered  a  party 
to  the  record,  (c) 

It  was  determined  in  a  recent  case  that  when  an  action  is 
duly  commenced. against  commissioners  for  loaning  certain  mon- 
eys of  the  United  States,  under  the  act  of  April  4^  1837^  it  is 
in  effect  brought  against  the  state,  and  not  against  the  commis* 
sioners  personally,  and  that  it  was  therefore  absolutely  necessary  to 
bring  the  state  before  the  court,  as  a  party,  in  the  form  prescribed 
by  the  statute,  to  enable  the  court  to  give  any  relief  to  the  plain* 
tiff.  And  the  defendants  having  been  misdescribed  in  the  com- 
plaint, instead  of  being  designated  by  their  offioial-  title,  it  waa 
held  that  this  objection  having  been  taken,  by  demurrer^  it  was 
futal  to  the  action.(d) 


Section  15, 

fiCBTITOBS. 

Upon  the  death  of  a  joint  contractor,  the  suit  should  be 
brought  against  the  8urvivor,(a)  and  the  executor  or  adminis- 
trator of  the  deceased  should  not  be  joined  as  a  defendant.(6) 
If  the  deceased  was  a  mere  surety,  his  executors  are  not  liable^ 
even  in  equity. (c)  When  a  partnership  is  dissolved  by  the 
death  of  one  of  its  members,  the  legal  obligation  survives,  ex- 
clusively, against  the  remaining  partners.  (cQ  Consequently  is 
debt  due  to  the  defendant  as  a  surviving  partner  may  be  set-off 
against  a  debt  due  from  him  in  his  own  separate  character.(e) 
The  executor  or  administrator  of  a  deceased  partner  cannot  be 
Bued  for  a  partnership  debt,  unless  insolvency  of  the  surviving 
partners,  or  some  other  ground  of  special  relief  be  shown.    The 

(c)  GoTernor  of  Georgia  r.  Hadrazo,    Obll.  P  20.    Carth.  105.    2  Barr.  |19l. 
1  Peten,  122.  Graut  v.  Sbnrter,  supra. 

(d)  Planitree  v.  Drati,  41  Barb.  888.         («)  1  Bin.  Bep.  128. 

(a)  1  Saund.  291,  note  2.    Grant  t.        (d)  8  B.  &  B.  802.    1  B.  dt  AM-  29, 
Sbnrter,  1  Wend.  14&  622.    Sid.  288. 

(6)  Bac.  Ab.,  Obli.  D  4.    Vin.  Ab.       («}  6  T.  R.  498. 


remedy  at  law  continaes,  against  the  survivor ;  and  the  creditor 
is  bound  to  resort  to  him,  or  show  a  necessity  for  proceeding 
against  the  estate  pf  the  deceatied.(/) 

It  is  never  necessary  to  declare  against  a  surviving  partner  at 
such*    He  may  be  sued  as  having  solely  contracted.(jr) 

If  two  |)er8onB  are  jointly  boand^  in  a  bond,  and  one  dies,  the 
anrvivor  must  be  raed^  and  ari  action  will  not  lie  ag&inst  the; 
penonal  representatives  of  the  deceased ;  but  if  the  obligors  are: 
bound  jointly  and  severally,  the  obligee  may  sue  either  the  tt^ 
actttor  or  the  survivor. (A)  On  a  joint  and  several  covenant  or 
bond  the  plaintiff  must  elect  to  proceed  either  as  if  the  contract 
or  obligatory  part  of  the  instrument  were  joint,  or  as  if  it  werd. 
several ;  so  that  the  parties,  chargeable  must  be  sued  jointly  or 
individuaUy,  and  in  the  former  case,  the  personal  representativei 
of  a  deceased  contraicting  party  must  not  be  joined,  nor  need  the 
survivors  be  declared  against  as  8uchv(i) 

In  case  of  the  death  of  one  of  several  ezecuiors  or  administra^ 
tors,  the  action  must  be  brought  against  the  survivors. (2?) 
.  In  a  suit  on  a  joint  and  several  bond,  the  administrator  of  • 
deceased  obligor  cannot  be  joined  with  the  survivors;,  for  them 
cannot  be  the  same  judgment  against  the  administrator  as 
against  the  survivors.  (0  ^ 

When  one  of  two  joint  covenantors  dies,  th^  remedy  at  law^ 
on  the  covenant,  is  by  action  against  the  survivor ;  the  repre* 
sentativea  of  the  deceased  covenantor  being  chargeable  only  in 
equity.  Aft^  the  death  of  both,  the  remedy  at-  law  is  against 
the  heir  &c.  of  the  one  who  survived,  (m) 

As  to  survivorship  between  husband  and  toi/e,  see  ante,  pages 
141,144. 

(f)  C«»pcatl  f.  M^rcluini,  4  Brad.  18.  (t)  M.  112.  Plstt  on  Cov.  184.  Gs- 
Voorbls  T.  Baxter,  18  Barb.  692.  8.  C.  bell  v.  Vaiufhan,  1  Wms.  Baiind.  291  e. 
17  K.  T.  Rep.  864.  tiom.  Dig.  6bU.  (G).    StivatOeld  r.  Hal« 


(a)  Chit  J w.  PI.  162, 0.  (d).    1  B.  dt    liday.  8  T.  B.  782. 
Am.  29.  (k)  Broom  on  Par.  197. 

{k)  Broom  on  Par.  US.    Towers  r.       (0  Brown  t.  Babcock,  8  Hew.  Pn 


Moor,  2  Verm..  B.  99.    May  ▼.  Wood*    Rm).  806. 

ward,  Fnem.  248.  (m)  Qero  ?» Clarke,  S  HiD,  860. 
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Section  16. 

TRUSTEES. 

A  trustee  cftnnot  be  sned,  at  law,  by  his  cestui  que  truety  un- 
less it  be  after  he  has  given  a  written  acknowledgment  that  be 
holds  a  specific  snm  for  the  latter,  or  after  the  trust  is  ended 
and  the  trustee  has  stated  an  account,  or  has  admitted  that  he 
holds  a  sum  in  his  hands  payable  to  the  cestui  que  ti'uet  abso- 
lutely ;  in  which  case  he  becomes,  with  respect  to  that  sum,  a 
debtor,  not  properly  a  trustee,  and  an  action  for  money  had  and 
received  will  lie  against  him.  But  in  general  where  money  has 
been  originally  received  by  a  party  as  trustee,  the  only  remedy 
available  to  the  cestui  que  trust,  whilst  the  trust  continues 
open,  is  by  bill  in  equity. (a) 

Where  a  deed  of  trust  has  been  executed  to  secure  the  pay- 
ment of  a  promissory  note,  the  trustoe  should  be  made  a  party 
to  a  suit  to  recover  judgment  upon  the  note  and  for  a  sale  of 
the  real  estate  so  conveyed  as  security. (6) 

(a)  Broom  cm  Par.  108.  Allen  ▼.  Iinlett,  47,56.    Forater  t.  Wilson,  12  id.  191. 

Holt,  641.    Milcham  t.  Eicke,  8  M.  &  2  Cr.  &  M.  602,  |H!r  Parke,  B. 

W.  407.  Eemon  v.  Hay  ward.  8  Ad.  &  £1.  (h)  Slielby  r.  BurUs,  18  Tezaa  B.  644. 
666.    BarUett  v.  Dimond,  14  M.  d&  W. 
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PARTIES  TO  ACTIONS  IN  FORM  EX  DELICTO. 


CHAPTBB  I 

PLAINTIFFS. 

80e.  L  With  bsfbabvcb  to  thb  ixtbbbst  of  tbb  rtAomrF. 

(a)  Fob  ixjubxbs  to  tub  pbbsoit,  ob  pbbsobaXi  fttOBTS. 

(b)  Fob  ixjubibb  to  pbopertt. 

(e)  foVL  t5JUBlBS  to  thb  BBLATITB  BIOHTf. 

(d)  Fob  iBiuttiBf  by  bbbach  op  PtTBLto  fttrrr. 

{9)    IV  ACTIONS  aiTBB  BT  BTATI^TB. 
2.  JOIBDBB  OF  PLAINTIFFf« 
8.   AflSfOUBBS. 

4.   I2I  CA8B  OF  THB  DBATH  OF  TBB  PBklOB  I^Jlhlto. 
6.  BZBCVTOBf  ABD  ADMIBIBTBATOBS. 

6.  HbIBS  ABD  DBVI8BB8. 

7.  BVflBAVD  ABD  WIPB. 

(a)  When  thb  hvsbabd  xtrsT  bcb  a&obb. 

(6)  Whbb  thb  wifb  mat  sub  alobb. 

(«)  Whbb  thb  HusBABtt  mat  svb  bitbbb  AtovB  OB  johttlt  whm 

HIS  WIFB. 

(d)  Whbb  tbbt  must  ob  mat  svb  jokBTLT. 
8.  Ibfants. 

9.  Ib  CA8B  OS  IBSOtTBBCt. 

10.  JOIBT  TBBABTS. 

11.  LaBBLOBO  ABD  TBBABT. 

12.  MaSTBB  abb  8BBTABT. 

18.  Pabtbbbs. 

14.  Pbibcipal  abb  aobbt. 

15.  SiTBTlTOBB. 

18.  tbbabt8  ib  comxov. 
17.  Tboitbbs. 
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SXCTION  1. 

WITH  BEFEBEKCE  TO  THE  IKTEBEST  OF  THE  TtAXVTlFf. 

THE  proper  person  to  bring  an  action  ex  delicto^  or  for  a  tort, 
iff  he  in  whom  the  ?e^ar right  or  property  waft  vested  and 
whose  legal  right  has  been  affected  by  the  injury  complained 
of.  (a)  One  having  only  an  equifable  intefest  cannot,  in  general, 
sue  in  a  court  of  common  law,  unless  in  cases  where  the  action 
is  against  a  wrongdoer,  for  an  injury  to  the  possession  of  the 
oes^m'  que  tru8t.{b) 

(a)  For  ifyuriea  to  the  person^  or  personal  rights. 

An  injury  to  the  absolute  rights  of  a  person  may  conmst  of  an 
assault,  a  battery,  menace,  imprisonment,  doing  an  injury  by 
letting  loose  a  dangerous  animal,  or erectinga  nuisance  and im« 
pairing  one's  health ;  by  wrongs  to  his  reputation,  as  by  libel  or 
slander,  and  by  malicious  prosecution.  In  all  these  cases,  the 
party  who  has  received  the  injury  must  be  made  plaintiff,  and 
he  who  committed  it,  the  defendant,  (c) 

Claims  for  mere  personal  torts  which  die  with  the  person — 
such  as  slander,  assault  and  battery,  false  imprisonment,  crim. 
con.,  seduction  and  the  like — are  not  assignable,  so  as  to  author- 
ize the  assignee  to  sue  in  his  own  name.(ef) 

No  action  will  lie  against  another  to  recover  damages  for  a 
personal  injury,  where  it  appears  that  the  carelessness  and  im* 
prudence  of  the  plaintiff  ccmtribu ted  to  the  injury,  (e) 

(a)  Dawea  r.  Peek,  8  T.  B.  8S0,  S82.  Ivn,  ^9  Id.  284.    Brookl  ▼.  BnflKlo  and 

Broom  on  Par.  198.    See  7  T.  R.  47.  Niagara  Falls  Rail  Road  Co.,  25  Barb. 

1  East,  244.    2  Sannd.  47  d.    Ham.  oa  600.    Terry,  v.  N,  Y.  Centrial  Rail  Road 

Par.  86.    Baker  t.  Miller,  6  John.  195.  Co.,  22  id.  574.    Sheffield  ?.  Rochester 

10  Masfl.  R.  125.    10  Serg.  A,  R.  857.  and  Syracuse  Rail  Road  Co..  21  Sd.  889. 

(6)  2  Sannd.  47  d.  Willetia  t.  Buffalo  and  Rocbeeter  Rail 

Ic}  8  Bouv.  Inst.  ^  2785.  Road  Co.,  14  Barb.  585.    Clark  ▼.  8y- 

BuUer  ▼.  N.  Y.  and  Erie  RaU  racnse  and  Utica  Rail  Road  Cou,  11  id. 

Co.,  22  Barb.  110.  112.    Brand  ▼.  ScbenecUdy  and  Troy 

(e)  Spooner  ▼.  Brooklyn  City  RaU  Rail  Road  Co.,  8  id.  868.    Spencer  t. 

Road  Ca,  81  Barb.  419.    Daaoomb  r.  Utica  and  ScbeDOCtady  RaU  Road  Co., 

Baflklo  and  Sute  Line  Rail  Road  Co.,  6  id.  887. 
27  Sd.  221.    Lehman  r.  City  of  Brook« 
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All  6oit8  affectiog  the  person  of  a  lunatic  must  be  prosecuted 
in  his  name;  except  those  provided  for  by  statute,  in  New 
York  {Laws  of  1845,  ch.  112.)  (/)  That  statute  authorizes 
receivers  and  committees  of  lunatics  and  habitual  drunkards, 
appointed  by  the  court  of  chancery,  to  sue  in  their  own  names 
for  any  debt,  claim  or  demand  transferred  to  them,  or  to  the 
possession  and  control  of  which  they  are  entitled  as  such  receiver 
or.eominiltee* 

If  the  person  who  received  the  injury  dies,  it  will  be  stated 
bereafler  in  what  cases  an  action  may  be  maintained  by  his  per* 
MDud  representatives,  against  the  wrongdoer.  ($r) 

(i)  For  iiyurtes  to  property. 

The  wrongs  to  property,  for  which  an  action  will  lie,  are  tres^ 
pass,  trover,  obstructing  incorporeal  rights,  deceit  on  sales,  mis- 
representing another's  circumstances,  slander  of  title,  rescue, 
excessive  or  irr^ular  distress,  and  impairing  property  bailed  or 
leased.  (A) 

All  suits  affecting  the  property  of  a  lunatiOf  except  those 
which  are  authorized  by  statute  to  be  brought  by  receivers  and 
committees^  as  above  stated,  must  be  prosecuted  in  his  own 
iiame.(t) 

For  an  injury  to  the  real  estate^  trespass  quare  dausum /regit 
lies.  To  maintain  this  action,  mere  possession,  without  any 
allegatipn  of  title,  is  sufficient  as  against  persons  who  have  no 
title  at  all,  and  who  are  mere  wrongdoers.  (I)  But  possession  is 
essential  Hence  the  party  having  the  right  of  entry  on  land 
must  acquire  lawful  possession  by  entry,  in  order  to  maintain 
trespass  against  a  wrongful  occupant,  who  continues  upon  the 
laiHL(Q  A  lessor,  being  out  of  possession,  or  a  lessee,  before 
entry,  cannot  maintain  trespass ;  nor  can  a  mortgagee  who  had 
not  entered,  his  right  so  to  do  not  having  accrued. (m)    Trespass 

(/)  McKillip  V.  McKillip,  S  Barb.    Heath  v.  Milward,  2  BIng.  N.  C.  98. 
f62.  Matron  t.  Cook,  4  id.  892. 


(ff)  See  post,  sec.  4.  (J)  Broom  on  Par.  200.    Batcher  t. 

(4)  S  Bouv.  Inst.  %  2786.  Butcher,  7  B.  dt  C.  d^O.    Hay  v.  Moor- 

U)  McKillip  ▼.  McKillip,  8  Barb.  652.  house,  6  Biog.  N.  C.  67. 

{k)  Harper  ▼.  Charlesworth,  4  B.  dt  (ni)  Wheeler  v.  Mountefiore,  11  Law 

C.  691.    Holmes  v.  Newlands,  11  Ad.  &  Jour.  N.  S.  84. 
]^L  44.    Cai^erby  ?.  Welb}*,  9  id.  872, 
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will  lie  where  the  possession  is  for  only  a  limited  time  and  for  a 
special  purpose. (n)  And  as  against  a  wrongdoer,  a  wrongful 
j)osses8ion  will  support  trespass,  (o)  But  a  party  wrongfully 
holding  possession  of  land  cannot  treat  the  rightful  owner,  who 
enters  on  the  land,  as  a  trespasser,  (p)  Trespass  will  lie,  how- 
ever, at  the  suit  of  a  party  who  has  an  exclusive  interest  in  land, 
the  soil  of  which  belongs  to  another ;  as  the  exclusive  right  to 
cut  turf  in  a  waste  belonging  to  the  lord  of  the  manor.(g)  So  a 
person  entitled  to  the  exclusive  enjoyment  of  a  growing  crop, 
during  the  proper  period  of  its  growth,  and  until  it  is  cut  and 
carried  away,  may  maintain  trespass,  in  respect  to  such  exclusive 
right.(r)  And  one  entitled  exclusively  to  the  vesture  of  land, 
that  is,  to  the  corn,  grass,  underwood  and  the  like,  may  have  an 
action  of  trespass  quare  dausum  fregtt{B) 

The  possession  of  the  plaintiff  must  be  exdnaivCj  however. 
Therefore  case,  and  not  trespass,  is  the  proper  remedy  for  dis- 
turbing the  plaintiff  in  the  enjoyment  of  a  pen  annexed  to  hia 
house  ;  though  if  the  pen  itself,  which  the  party  had  put  up,  be 
broken,  trespass  would  lie.{t)  So  case  is  the  proper  form  of 
action  for  disturbing  the  plaintiff's  right  of  common,  or  common 
of  estovers,  fishery  or  turbar)',  or  his'interest  in  a  market,  water- 
course, way  or  other  easement. (i«) 

An  action  on  the  case  also  lies  against  a  rail  road  company^ 
for  a  nuisance,  in  running  their  cars  and  engines,  ringing  bells, 
blowing  off  steam,  and  making  other  noises  in  the  neighborhood 
of  a  church  edifice,  on  the  sabbath,  and  daring  public  worship, 
which  so  annoy  and  molest  the  congregation  as  to  depreciate 
the  value  of  the  house  and  render  the  same  unfit  for  a  place  of 
religions  worship.  And  an  action  for  such  an  injury  is  properly 
brought  in  the  name  of  the  church,  in  its  corporate  capacity,  and 
need  not  be  brought  by  the  individuals  aflboted  thereby,  (t;) 

Where  the  person  occupying  premises  is  not  th^  ownev  of  the 

(»)  Dyson  ?.  Oollick,  6  l^-  &"  Aid.  (r)  Crosby  v.  Wadswortb,  6  East,  002^ 

SOO.  ii)  Ibid. 

(o)  Ibi^.  (t)  Broom  od  Par.  201. 

(p)  Tannton  TrCostar,  ?  T.  R.  481.  (u)  Ibid. 

Btttcber  V.  Batcher,  7  B.  dt  Q.  402.  («)  First  Baptist  Church  in  SchMr  t. 

(4)  Broom  on  Far.  202;    WiUon  t.  Scb'dy  nod  Troy  B.  R.  Co.,  6  Barb.  79l 
Mackrcth,  t  Bnrr.  1824. 
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soil,  although  he  is  the  proper  person  to  sue,  in  an  action  of 
trespass  or  on  the  case,  for  an  injury  to  the  possession,  there  is 
also  a  remedy  in  case  by  the  reversioner,  for  the  consequential 
damage,  if  any,  to  his  reversionary  interest,  (u?)  And  a  recovery 
of  damages  for  the  erection  of  a  nnisance,  whether  by  the  party 
in  possession  or  by  the  reversioner,  will  be  no  bar  to  another 
action,  for  continuing  the  same  nnisance.  (a;) 

To  entitle  one  to  maintain  an  action  of  trespass  for  an  injury 
to  persofud  property ^  he  must,  at  the  time  the  trespass  was 
committed,  either  have  the  actual  possession  in  him  of  the  prop- 
erty, or  else  he  must  have  the  constructive  possession,  in  respect 
of  the  right  being  actually  vested  in  him.(^)  An  executor  has 
the  right,  immediately  on  the  death  of  the  testator ;  and  the 
right  draws  after  it  a  constructive  possession,  (z)  The  general 
owner  of  personal  property  has  the  constructive  possession,  and 
may  maintain  trespass,  though  the  actual  possession  be  in  anoth- 
er, (a)  In  an  action  for  taking  property  from  the  plaintiff's  pos- 
session, of  which  he  claimed  to  be  owner,  evidence  that  the  title  was 
in  a  third  party  will  not  be  received  merely  for  the  purpose  of  show- 
ing that  the  plaintiff  is  not  the  real  party  in  interest.  Section 
111  of  the  New  York  code  of  procedure  has  not  changed  the 
rule  that  possession  is  su£Scient  to  maintain  the  action,  (&) 

In  the  case  of  an  unincorporated  association,  persons  becom- 
ing members  of  the  association  by  originally  subscribing  to  the 
articles,  and  whether  certificates  of  stock  were  issued  to  them  or 
not,  they  are  proper  parties  plaintiff  in  an  action  for  redress 
against  persons  who  have  committed  a  breach  of  trust,  or  who 
have  fraudulently  concealed  the  property  of  the  association,  or 
injured  or  destroyed  it,  by  negligence  or  intentional  fraud,  (c) 
Where  chattels  are  let,  under  a  lease  or  agreement,  the  posses- 
sion is  in  the  lessee,  and  he  should  sue  in  trespass  for  theif  seiz- 
ure, (d)    A  mere  gratuitous  permission,  however,  to  another,  to 

:w)  Broom  on  Par.  202.  y.  Barling^,  11  id.  285.    Aiken  y.  Back, 

[r)  Ibid.    Holmes  y.  Wilson,  10  Ad.  1  Wend.  466.    Boot  ▼.  Chandler,  10  id. 

Sb  Bl.  508.    Shadwell  y.  Hntchinson,  2  110. 

B.  db  Ad.  97.  (6)  Paddock  v.  Wing,  16  How.  Pr. 

(y)  Smith  ▼.  MiUes,  1  T.  Bep.  480.  Bep.  547. 

Towig  Y.  Htckens,  6  Q.  B.  606.  U)  Dennis  y.  Kennedy,  19  Barb.  517. 

(*)  n>id.  {d)  Ward  y.  Macanley,  4  T.  B.  489. 

(a)  Gary  y,  Hotailing,  1  Hill,  811.  Gordon  y.  Harper,  8  id.  11.  Polk  y.  Cof- 

Fntnam  y.  Wyley,  8  John.  482.    Thorp  fln.  9  CaL  Bep.  56. 
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use  a  chattel  will  not,  in  contemplation  of  law,  take  it  out  of 
the  posseiBsion  of  the  owner ;  and  he  may  maintain  trespass  for 
any  injury  done  to  it  while  it  is  so  used  ;{e)  or  the  gratuitona 
bailee  may  8ue.(/) 

Where  there  is  an  injury  to  the  reversion,  as  in  the  case  of 
a  horse  let  on  hire,  and  killed  by  the  violent  driving  of  the 
hirer,  although  trespass  will  lie,  at  the  suit  of  the  party  in 
possession,  the  owner  may  have  an  action  on  the  case,  for  the 
injury  to  his  reversion,  (jr) 

A  receiptor,  it  seems,  may  maintain  trespass  for  goods  taken 
from  his  actual  possession  by  a  wrongdoer.  But  it  is  doubtful 
whether  he  can  bring  trover,  or  replevin.  (A) 

The  action  of  trover  must  be  brought  by  the  person  who  has 
the  property  in  the  goods,  either  absolute  or  special,  coupled  with 
the  right  of  possession ;  the  distinction  between  the  actions  of 
trespass  and  trovei:  being  that  the  former  is  founded  on  possession, 
and  the  latter  on  property,  (t)  As  the  owner  of  a  chattel  retains 
his  right  of  property  in  the  goods,  even  while  they  are  in  the  cus- 
tody of  the  law,  he  may,  when  they  are  out  of  such  custody, 
maintain  trover  for  them ;  and  it  will  be  no  defense  for  the 
party  in  possession  to  show  that  the  goods  have  been,  at  a  prior 
time,  in  the  custody  of  the  law.(A;) 

Trover  will  not,  in  general,  lie  at  the  suit  of  the  owner,  for 
goods  which  have  been  let  to  hire,  or  demised  for  an  unexpired 
term; (2)  though  for  consequential  damage  to  them  he  would 
be  entitled  to  sue  as  reversioner,  (m)  But  if  the  right  of  posses- 
sion reverts  to  the  bailor,  by  the  wrongful  act  of  the  bailee,  the 
former  may  maintain  trover  for  the  goods,  (n) 

An  action  can  be  maintained  by  the  owner  of  goods,  against  a 
carrier,  in  whose  custody  they  are  injured,  although  there  is  no 
privity  of  contract  between  the  owner  and  the  carrier,  and  not- 


[e)  Latan  v.  Cross,  2  Camp.  464.  (k)  Tarner  v.  Fore,  12  Law  Jour.  N. 

;/)  Rooth  y.  Wilson,  1  B.  &  Aid.  69.  S.  215. 

)  Broom  on  Par.  206.  (I)  Gordon  v.  Harper,  7  Term  B.  9.* 

)  Batts  V.  Collins,  18  Wend.  189.  Blozam  v.  Sanders,  4  B.  &  C.  941.  Mil- 

[i)  Broom  on  Par.  205.    Gordon  v.  gate  v.  Kebble,  8  Scott,  N.  R.  858. 

Harper,  7  T.R.  490.   Ward  y.  Macauley,  (m)  See  Attersoll  v.  Stevens,  1  Taunt. 

4  id.  490.    Bloxam  t.  Sanders,  4  B.  d&  190. 

C.  941.  (n)  Cooper  v.  Willomatt,  1  C.  &  B. 

672.    Broom  on  Par.  206  c. 
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^thstanding  the  oontraot  was,  in  fact,  made  between  the  car- 
rier and  another  carrier,  who  undertook  the  carriage  of  the  goods 
for  the  whole  distance,  and  received  freight  therefor,  (o) 

When  goods  are  sent  to  order,  by  a  carrier,  the  carrier,  though 
not  named  by  the  purchaser,  receives  them  as  his  agent,  and  so 
the  property  is  vested  in  the  purchaser,  on  delivery  to  the  car- 
rier; and  for  any  injury  to  the  goods,  while  in  the  carrier's 
hands,  the  purchaser  must  sue.(p) 

Where  one  at  his  own  expense  and  on  his  own  business,  sends 
his  son  on  a  journey,  and  places  in  his  possession  baggage  for 
the  purposes  of  the  journey,  he  may  recover  against  a  carrier  for 
the  loss  of  the  baggage,  if  his  action  is  in  tort,  and  not  on  con- 
tract. (9) 

In  Smith  y.  Jame8{r)  it  was  held  that  the  consignor  or  the 
consignee  may  either  of  them  maintain  trover  against  a  stranger 
who  officiously  intermeddles  with  the  property  consigned ;  and 
that  a  recovery  by  one  is  a  bar  to  an  action  by  the  other.  But 
it  has  since  been  decided  that  neither  the  consignor  nor  the  con- 
signee, as  such,  is  to  bring  the  action ;  that  the  presumption  of 
ownership  which  results  from  an  unqualified  consignment  may  be 
rebutted ;  and  if  a  third  person  sues,  and  it  appears  that  he  is 
the  real  owner,  there  is  an  end  to  the  objection  that  the  action 
should  be  brought  in  the  name  of  the  con8ignea(9)  By  a  still 
more  recent  decision  of  the  New  York  Oonmion  Pleas,  however, 
it  is  determined  that  an  action  for  conversion  will  not  lie,  at  the 
suit  of  a  factor,  who  has  stored  property  consigned  to  him,  with 
a  third  party,  from  whose  possession  it  has  been  taken  by  a 
wrongdoer.  (^) 

In  Ogden  v.  Coddington{u)  it  was  held  that  though  a  mere 
consignee,  having  no  interest,  cannot  maintain  an  action  against 
a  carrier,  for  an  injury  to  the  goods,  arising  from  n^ligence 
or  misconduct,  yet  where  goods  are  delivered  to  a  carrier,  on 
behalf  of  the  consignee,  and  are  placed  at  his  sole  disposal,  he 
may  be  presumed  to  be  the  owner. 

■ 

(o)  Wing  T.  New  York  and  Erie  BsU  (r)  7  Oowen,  828. 

AMd  Co.,  1  Hilton,  286.  (')  ^^eratt  t.  Saltiur,  16  Wend.  474; 

(^)  DottOQ  T.  80I01BOII8OD,  8  B.  db  P.  8.  C.  affinned,  20  id.  267. 

582.  if)  Gorom  t.  Oasey,  1  Ab.  Pr.  B.  286. 

(9)  OnatT.  Newtoo,  1 S.  I).  Sndih,  96.  (u)  2  £.  D.  Smith,  817. 
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As  between  vendor  and  purchaser,  the  mle  is  that  the  sale  of 
a  specific  chattel  on  credit,  though  such  credit  may  be  limited  to 
a  definite  period,  transfers  the  property  in  the  goods  to  the  pur- 
chaser, giving  the  vendor  a  right  of  action  for  the  price,  and  a 
lien  upon  the  goods,  if  they  remain  in  his  possession,  till  the 
price  be  paid.  But  default  in  payment  does  not  rescind  the 
contract,  unless  conditional  words  be  expressly  introduced  into 
the  bargain,  (t;)  • 

Where  a  tenant  has  a  qualified  possession  only,  as  in  chattels 
annexed  to  the  fireehold,  and  forming  parcel  of  the  inheritance, 
which  determines  on  their  being  wrongfully  severed^  or  in  trees, 
the  property  in  which  when  detached  from  the  soil  by  the 
wrongful  act  of  the  tenant,  or  by  the  act  of  God,  vests  in  the 
person  entitled  to  the  first  estate  of  inheritance  ;(t£r)  in  these 
and  similar  cases,  the  party  who  has  the  right  of  possession  in 
the  goods  may  sue  for  their  conversion,  even  during  the  contin- 
uance of  the  term,  (a;) 

If  the  real  owner  of  goods  stands  by  and  voluntarily  allows 
another  to  treat  them  as  his  own,  whereby  a  third  person  is 
induced  to  buy  them,  in  good  faith,  the  owner  cannot  recover 
such  goods  from  the  purchaser,  whom  he  has  himself  assisted  in 
deceiving.  (^)  Nor  can  a  party  who  negligently  or  culpably 
allows  another  to  contract  on  the  faith  and  understanding  of  a 
fact  which  he  can  contradict,  afterwards  dispute  that  fact,  in  an 
action  against  the  person  so  contracting.  (2)  But  as  against  a 
mere  wrongdoer,  who  sells  the  goods  which  he  has  taken,  and 
receives  the  proceeds,  the  party  from  whose  possession  they  were 
taken  may  waive  the  tort,  and  maintain  an  action  for  money 
had  and  received,  without  proving  any  title  to  the  goods,  beyond 
mere  possession,  (a) 

An  action  in  the  nature  of  an  action  on  the  case,  for  negli- 
gently injuring  property  entrusted  to  the  defendant's  care,  may 

(v)  Martindale  y.  Smith,  1  Ad.  A  El.  Harper,  7  T.  B.  18.    BlackeU  t.  Lowes, 

N.  8.889,  895.    DizomT.  Tates,  6  B.  &  2  M.  &  S.  494. 

Ad.  818.  (y)  Qregg  t.  Wells,  10  Ad.  db  EL  90. 

(19)  Berry  t.  Heard,  Cro.  Car.  242.  Pickard  v.  Sears,  6  id.  469. 

STans  T.  Evans,  2  Oamp.  491.  (z)  Ibid. 

(x)  Broom  on  Par.  207.    Farrant  ▼.  (a)  OoghUm  t.  Seppings,  1  B.  db  Ad. 

tThompson,  6B.dbAld.826.    Gordon  t.  241. 
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be  brought  in  the  name  of  the  party  having  a  special  interest  in 
the  property ;  more  especially  where  snch  person  has  made  him- 
self responsible  to  the  real  owner  for  the  property.  (&) 

The  indorsement  of  a  bill  of  lading,  without  consideration, 
does  not  transfer  its  contents.  Hence  an  indorsement  to  an 
agent  in  order  that  he  may  receive  the  goods  mentioned  in  it, 
will  not  entitle  him  to  bring  trover  for  them,  in  his  own  name.(c) 

When  several  persons  were  jointly  interested  in  the  property 
injured,  and  one  of  them  is  dead,  the  action  ought  to  be  in  the 
name  of  the  survivor,  and  the  executor  of  the  deceased  cannot  be 
joined ;  nor  can  he  sue  separately. (c2)  Two  partners,  only  one 
of  whom  is  a  guest  at  an  inn,  can  maintain  an  action  sounding 
in  tort,  against  an  innkeeper  as  such,  for  the  loss  of  goods  which 
are  the  property  of  the  finn.(e) 

It  seems  that  a  mortgagee  of  chattels  may  maintain  an  action 
for  the  damages  to  his  reversionary  interest  caused  by  a  sale  in 
parcels  under  execution  against  the  mortgagor  while  in  pos- 
session. (/) 

The  owner  of  goods  may  maintain  an  action  on  the  case  against* 
a  carri^,  for  negligence  and  carelessness  by  which  the  goods 
have  been  injured  or  lost,  notwithstanding  the  special  property 
vested  in  the  forwarders  by  ^hom  the  goods  were  delivered  to 
the  carrier,  (gr)  In  order  to  maintain  an  action  founded  upon  a 
breach  of  duty  on  the  part  of  the  defendant,  as  a  common  car- 
rier, or,  in  other  words,  an  action  on  the  case  for  negligence,  and 
for  a  conversion,  it  is  sufficient,  as  between  the  parties,  that  the 
relation  of  bailor  and  bailee  existed.  (A) 

(c)  jFW  injuries  to  the  relative  rights. 

When  an  injury  has  been  done  to  the  relative  rights,  the  supe- 
rior may  maintain  an  action,  for  a  wrong  to  the  inferior,  but  not 
vice  versa.  Thus,  when  one  has  committed  a  battery  upon  a 
married  woman,  or  has  had  criminal  connection  with  her,  the 

(b)  Harrison  t.  Marshall,  4  E.  D.  (/)  Manning  ▼.  Monaghan,  28  N.  Y. 

Smith,  271.  Bep.  689. 

[e)  See  Coxe  t.  Harden,  4  East,  241.  (a)  Qreen  ▼.  Clarke,  12  id.  848. 

[d)  8  Bout.  Inst.  ^  2764.  (A)  Dows  t.  Cohh,  12  Barh.  810. 

[e)  Needles  t.  Howard,  1 E.  D.  Smith, 
64. 
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husband  may  have  an  action  against  the  wrongdoer.  Bat  if  an 
assault  and  battery  be  committed  upon  the  husband,  or  a  woman 
has  had  criminal  connection  with  him^  the  wife  has  no  remedy. 
So  a  parent  may  have  an  action  for  the  seduction  or  debauching 
of  his  daughter,  or  for  violence  or  threats  towards  his  child,  or  for 
enticing  him  away ;  or  a  master  for  enticing  away,  or  for  violence 
and  threats  against,  his  servant.  But  the  child  or  servant  can 
have  no  action  against  the  father,  for  any  of  these  acts.(t)  A 
guardian  also  has  an  action  for  damages,  when  his  ward  is  stolen, 
or  ravished  away  from  him.(i) 

The  remedies  of  a  husband,  for  injuries  to  his  wife,  will  be 
more  fully  considered,  in  another  connection.  (Q 

(d)  For  injuries  by  breach  of  public  duty. 

Certain  persons  are  required  by  their  situation  to  perform  a 
variety  of  acts  towards  others,  for  the  breach  or  non-performance 
of  which  an  action  lies,  in  favor  of  the  party  who  is  injured 
thereby.  Such  are  false  returns  of  writs,  or  n^lecting  to  exe- 
cute them ;  unlawfully  permittiDg  a  rescue  or  the  escape  of  a 
prisoner ;  a  sheriff  taking  insufficient  pledges  or  none,  when  re- 
quired by  law  to  take  them ;  the  refusing,  by  a  common  carrier, 
to  take  a  passenger,  when  he  has  the  ability  and  the  fee  is  prop- 
erly tendered  or  paid ;  the  neglect  or  refusal  of  a  carrier  to  receive 
goods,  or  injuring  them  after  having  received  them ;  the  refusal 
by  an  innkeeper  to  receive  a  guest,  when  he  has  room ;  the 
unskillful  treatment  of  diseases,  by  surgeons ;  and  the  sale  of 
imwholesome  food  by  victualers.(m) 

(e)  In  actions  given  by  statute. 

In  general,  the  party  to  whom  an  action  is  given,  under  a 
remedial  statute,  is  designated  therein,  and  is  usually  the  person 
injured.  In  that  case  it  is  immaterial  whether  he  has  the  legal 
or  the  equitable  right  to  property  on  account  of  which  the  rem- 
edy is  given,  (n)    When  an  action  is  given  by  the  statute  to  any 

{%)  8  BonT.  Inst.  ^  2787.    8  BUck.  (k)  8  BUu^  Com.  141. 

Oom.  140,  142.    2  Kent's  Com.  205.  u)  See  post,  sec.  7. 

Martin  v.  Payne,  6  John.  887.    Clark  t.  (m)  8  Bony.  Inst  ^  2788. 

Fitch,  2  Wend.  459.  (n)  Pritchit  t.  Waldnm,  6  T.  B.  14. 
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* 

one  who  will  sue  for  the  same,  the  party  who  first  brings  suit 
has  a  right  to  maintain  his  action.  In  such  a  case^  when  the 
penalty  is  to  be  recovered  partly  for  the  benefit  of  the  informer, 
and  partly  for  the  use  of  the  people^  the  suit  instituted  for  its 
recovery,  is  called  an  action  qm  tam.{o) 


Section  2. 

JOIKDEB  OF  PLAINTIFFS. 

It  is  a  general  rale  that  when  an  injury  is  done  to  the  property 
of  two  or  more  joint  owners,  they  must  join  in  the  action  for 
damages ;  as  in  the  case  of  part  owners  of  a  chattel,  who  must 
join  in  suing  for  a  tort  thereto  ;(a)  or  in  trover  for  its  conver- 
sion ;(b)  or  in  replevin  to  recover  the  possession  ;(c)  or  in  the  case 
of  a  bailment  by  two,  who  must  join  in  detinue  for  the  recovery 
of  the  chattel,  (d) 

Where  several  persons,  who  are  severally  interested,  sustain  a 
joint  damage,  they  may  sue  either  jointly  or  separately,  in  respect 
thereof. (e)  Thus  if  a  false  return  be  made  by  a  sheriff,  to  the 
prejudice  of  several,  by  which  they  are  put  to  a  charge,  they  may 
join  in  an  action.  (/)  But  several  persons,  having  separate  and 
distinct  interests  in  a  chattel,  cannot  unite  in  replevin  therefor.(^) 
Nor,  if  the  goods  of  A.  and  B.,  the  separate  property  of  each, 
be  unlawfully  distrained,  can  the  owners  join  in  an  action  of 
replevin.  (A)  For  it  is  a  rule  that  where  the  interest  affected, 
and  the  damage  sustained,  are  respectively  several,  there  must 
be  separate  actions,  at  the  suit  of  the  parties  iDJured.(t)  So  in 
actions  for  torts  to  the  person,  the  parties  aggrieved  must  sue 
separately,  as  for  assault  and  battery,  or  in  case  for  slander,  or 

(o)  8  Bonv.  Inst.  (  2741.    From  the       (d)  Broom  on  Par.  209.    Com.  Dig., 

words  "  Qui  iam  pro  domina  regina,  Abate.  (E  12). 
quam  pro  se  ipso.^^  (e)  Id.  210.   See  Cory  ton  y.  Lithebye, 

(a)  Sedgewortb  v.  Orerend,  7  T.  B.  2  Samid.  115.    Weller  v.  Baker,  2  Wils. 
279.      Addison  v.  Orerend,  6  id.  766.  423. 

Child  ▼.  Sands,  1  Balk.  81.    Jackson  v.        (/)  Com.  Dig..  Abate.  (£.  12). 
Sidney,  12  John.  186.  (a)  8  Barring.  399. 

(b)  Bloxam  v.  Hubbard,  6  East,  407.        (h)  Broom  on  Par.  210. 

(e)  3  ShepL  245.     8  Bliss.  B.  622.        (i)  Co.  Litt.  145  b.    2  Selw.  N.  P. 
6  Pick.  671.  10th  ed.  1185. 
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false  impriBoninent(i)  Two  or  more  persons  cannot  join  in  au 
action  for  slander,  though  the  terms  in  which  the  slander  was 
uttered  comprehended  them  all  ;{l)  except  in  case  of  partners^ 
who  may  sue  jointly  for  damages  resulting  to  the  ^rm  from 
words  spoken ;  (m)  or  from  a  libel  against  them  in  respect  of  their 
business,  (n) 

Two  persons  may  bring  a  joint  action  for  maliciously  holding 
them  to  bail^  in  respect  to  the  expenses  jointly  incurred  in  ob- 
taining their  liberty,  but  for  the  imprisonment,  and  the  personal 
inconvenience  resulting  therefrom,  they  should  sue  separately.(o) 
And  where  an  action  on  the  case  for  maintenance  was  brought 
by  several  jointly,  who  had  been  the  defendants  in  the  previous 
action,  and  had  employed  one  attorney,  to  the  amount  of  whose 
bill  of  costs  the  verdict  was  confined,  such  action  was  held  main- 
tainable, the  interest  in  the  expenses  of  the  defense  being  a  joint 
and  not  a  several  damage.  (^) 

The  commissioners  of  highways  of  two  towns  ca,nnot  unite  as 
plaintiffs  in  an  action  to  recover  a  penalty  or  forfeiture,  for  an 
encroachment  upon  a  highway,  even  although  the  highway  were 
upon  a  line  between  the  two  towns.  (9) 

And  it  has  been  decided  that  a  miller,  employed  by  the  owner 
of  a  mill,  to  take  charge  of  and  tend  the  mill,  receiving  in  com-^ 
pensation  half  the  profits,  but  without  any  agreement  for  any 
definite  time,  has  no  such  title  or  possession  as  to  require  him  to 
be  joined  in  an  action  by  the  owner,  for  an  injury  to  the  mill.(r) 

When  two  or  more  persons  stand  in  the  same  relation  towards 
another,  and  one  has  an  action  against  a  third  person,  for  an 
injury  to  his  relative  rights,  the  rest  may  join  with  him  in  such 
action ;  as  where  a  servant,  who  was  jointly  engaged  to  several 
masters,  was  beatcD,  and  all  the  masters  have  suffered  loss,  they 
may  join,  because  all  share  the  damages  occasioned.     But  if  the 

{k)  2  Wms.  Saund.  117  a.    Smith  ▼.  Bevingtoo,  8  C.  &  P.  708.    Williams  t. 

Cooker,  Cro.  Car.  612.   Wonley  ▼.  Char-.  Beaumont,  10  Bing.  270. 

nock,  Cro.  Eliz.  472.  (o)  Forater  t.  LawBon,  8  Bing.  465. 

(Z)  Dyer,  191,  pi.  112.    Gould's  PL  Hay  thorn  ▼.  Lawson,  8  C.  d^  P.  196.  Barn 

6,  p.  78.  ratt  ▼.  Collins,  10  Moore,  446. 

,    (m)  Robinson  v.  liarchant,  16  Law  {p)  Perchell  ▼.  Watson,  8  M.  d&  W. 

Jour.  N.  S.  186.                                     *  691.    Ward  v.  Brampston,  8  Lot.  862. 

(n)  Broom  on  Par.  211,    Harrison  t.  (q)  Bradley  v.  Blair,  17  Barb.  480. 

(r)  Chandler  t.  Howland,  %  Qray,  84& 
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servant  was  in  their  separate  employment,  the  actions  are 
several.  («) 

When  an  injury  arises  from  the  neglect  of  a  public  duty,  as 
for  permitting  an  escape,  if  the  party  escaped  was  a  prisoner  at 
the  suit  of  several  jointly,  all  are  jointly  aggrieved,  since  the  dam- 
age is  common  to  alL(Q  So  where  two  church  wardens  sued  out 
a  mandamus  to  an  officer  to  swear  them  in,  and  on  his  making 
a  £Eilse  return,  joined  in  an  action  'against  him,  the  joinder  was 
held  right,  though  it  was  objected  that  the  office  of  one,  not 
being  the  office  of  the  other,  neither  was  the  injury  done  to  one 
done  to  the  other.  But  the  court  held  that  the  injury  was  joint, 
because  the  false  return  had  rendered  useless  a  writ  sued  out  at 
their  joint  expense.  (i») 

If  one  of  several  persons  who  are  jointly  interested  dies,  the 
remedy  for  an  injury  to  the  joint  interest  survives,  and  the  per- 
sonal representatives  of  the  deceased  must  not  be  joined ;  the  rule 
being,  as  in  the  case  of  a  partnership  or  community  of  interest, 
that  the  remedy  survives,  but  not  the  right.(t;) 

The  owner  of  a  mill,  and  the  occupant  working  it  on  shares, 
are  tenants  in  common,  and  may  sue  jointly  for  any  act  which 
tends  to  lessen  the  profits  of  the  mill,  as  diverting  or  withholding 
water  therefrom.  But  when  the  occupant  becomes  a  tenant 
paying  rent,  the  action  must  be  in  his  name,  alone ;  and  if  the 
landlord  sues,  it  must  be  as  reversioner,  (u?)  So  the  owner  of 
land,  and  one  who  sows  it  on  shares,  may  maintain  a  joint 
action  of  trespass  against  a  third  person  who  cuts  and  carries 
away  the  crop,  (a;.) 

The  rule  established  in  New  Tork^  by  the  code  of  procedure, 
is  that  all  persons  having  an  interest  in  the  subject  of  the  action, 
and  in  obtaining  the  relief  demanded,  may  be  joined  as  plaintifb 
except  as  otherwise  provided  in  the  title  relative  to  parties  to 
dvil  actions.  (^)  Those  who  are  united  in  interest  mttst  be  joined 
as  plaintiffi  or  defendants ;  but  if  the  consent  of  any  one  who 


($)  8  Boot.  Inst  4  2747.  Hun.  on       (v)  Rex  ▼.  Collector  of  Cnstoms,  2  M. 
Pte.  46.  &  S.  226. 

(i)  Ibid.  (iff)  Penfleld  ▼.  Rich,  1  Wend.  880. 

lu)  Ward  y.  BrampBton,  8  Lot.  862.       Ix)  Foote  v.  Colviii,  8  John.  216. 
&  C.  3  Salk.202.  (y)  Code,  (  117. 
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riionld  be' joiaed  aB  plaintiff  cannot  be  obtained,  he  may  be  made 
a  defendant,  the  reason  thereof  being  stated  in  the  complaint. 
When  the  qnertion  is  one  of  a  common  or  general  interest  of 
many  persons,  or  when  the  parties  are  very  nnmerons,  and  it  is 
impracticable  to  bring  them  all  before  the  oonrt,  one  or  more 
may  sue  for  the  benefit  of  the  whole.(s) 


Section  3. 

ASSIGNEES. 

Bights  or  causes  of  action  arising  ex  delicto^  whether  for  an 
injury  to  the  person,  or  to  personal  or  real  property,  cannot  be 
assigned,  except  under  special  circumstauoes  or  in  particular 
cases,  (a)  But  the  assignee  of  property  must  sue  for  any  tort 
committed  subsequently  to  the  assignment,  as  in  detinue  for 
title  deeds,  though  delivered  by  the  assignor  to  a  third  party 
previously  to  the  assignment  of  the  estate ;  for  when  the  action 
was  commenced,  the  property  was  in  the  assignee.  (6)  And  the 
same  rule  applies  in  trover,  (c)  and  in  case  for  the  ininDgement 
of  a  copyright  ;(d)  the  vendee  of  goods,  in  the  former  case,  and 
the  assignee  of  the  copyright,  in  the  latter,  being  the  proper  par- 
ties to  sue  for  any  injury  to  their  respective  property,  (e) 

When  incorporeal  real  property  is  granted,  the  grantee's  right 
and  possessory  title  are  coeval,  both  being  conferred  by  the 
instrument  of  conveyance.  Any  tort,  therefore,  committed  after 
the  grant,  is  an  injury  to  the  grantee,  upon  which  he  may  have 
an  action.  But  when  the  real  property  granted  is  corporeal,  his 
possession  is  not  united  to  his  rights,  until  he  has  entered  upon 
the  land,  either  in  fact  or  in  contemplation  of  law.  And  if, 
between  the  time  of  the  grant  and  of  his  taking  possession,  an 
injury  is  committed,  against  the  premises,  the  grantor,  and  not 
the  grantee,  will  be  the  proper  person  to  bring  the  suit,  because 

(g)  Code,  ^  119.  (e)  See  Pattison  y.  Robinson,  5  M.  & 

(a)  8  Bony.  Inst.  ^  2742.    Broom  on    S.  105. 

Par.  212.    22  Barb.  110.  (<2)  Cnmberland  ▼.  Plaache,  1  Ad.  & 

(b)  Philips  T.  Bobinson,  4  Bing.  106.    BL  680.    Power  v.  Walker,  8  M.  A;  8. 7. 

(«)  Broom  on  Par.  218, 
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bare  possession  is  not  titie  sufficient  to  redress  a  possessory 
iDJurjr.(/) 

After  assignment  by  the  original  reversioner,  the  assignee  is 
the  proper  person  to  sue  for  an  injury  to  th«  reversionary  interest 
in  the  demised  property;  provided  such  injury  were  committed 
during  the  continuanoe  of  his  estate  as  assignee,  and  not  .prior 
to  its  commencement.  ($r)  Thus  a  mortgagee  of  a  lessee  may 
declare  in  case,  as  reversioner,  against  the  assignee  of  the  lessee^ 
vrfao  has  become  bankrupt,  for  improperly  remc^ving  fixtures.(i) 

A  cause  of  action  for  a  mere  tort,  not  in  any  way  affscting 
property,  as  for  a  false  and  fraudulent  representation  in  respect 
to  the  credit  of  another,  cannot  be  assigned,  so  as  to  enable  the 
assignee  to  sue  in  his  own  name.(t)  Such  a  ri^t  of  actioh 
would  not  survive  to  the  personal  representatives  of  tJie  pairty 
defrauded.  But  it  seems  that  a  cause  of  action  which  would 
suirive  can  be  transferred,  to^  enforced  in  the  name :  of  the 
assignee,  (i)  ^Yet  a  claim  for  damages  arising  from  the  wrong** 
ful  eonversbn  of  personal  property  is  assignable;  and  a  general 
assignee  in  trust  for  the  benefit  of  creditors  will  take  such  a 
daim  by  the  assignment  to  him,  and  may  sue  on  it  in  his  own 
name.  (2)  And  after  the  conversion  of  a  chattel,  the  ovmer  may 
sell  the  chattel  itself,  so  as  to  give  the  purchaser  a  right  tb 
reclaim  it  from  the  wrongdoer,  or  nmintain  trover  for  it,  after 
demand  made  in  his  own  name,  and  a  refusal  to  give  it  up.(iny 

If  a  mortgagee  of  personal  property  assigns  the  debt,  to  secui!^ 
the  payment  of  which  the  mortgage  is  given,  whether  the  same 
be  done  before  or  after  forfeiture,  his  interest  passes  to  the 
assignee ;  and  if  the  property  be  taken  by  a  stranges',  trespaM 
must  be  brought  in  the  tame  of  the  assignee,  (n) 

In  New  York,  such  choses  and  rights  as  were  assignable 

■        • 

(f)  8  Boot.  Insi.  ^2742.  (2)  HaU  ▼.  BobfiiaoD,  2  Conut.  29S. 

^)  Penniddock'B  case,  6  Bep.  101,  n.  Oass  v.  N.  T.  aqd  Hew  Haven  Bail  Boail 

2  Wflu.  Saund.  252  a,  n.  7.  Co.,  1  B.  D.  Bmitb,  622«    Batlcor  r.  K. 

{h)  Hitchman  r.  Walton,  4  M.  db  W.  T.  and  Brie  Bail  Boad  Co.,  22  Barb.  110. 

409.  HoKee  ▼.  Jndd,  2  Kem.  628,    Hoyt  ▼. 

(«)  Hyalop  T.  Bandall,  11  How.  Pr^  Thompson,  1  Seld.  847.    9  Serg.  db  B. 

B4».  97.    S.  C.  4  Daer,  660,    Zabri«kie  244. 

T.  Smith,  8  Kern.  822.    Bobinson  t.  Cm)  2  Comst.  298.    1  E«  V,  Smith, 

Weeks,  6  How.  Pr.  Bep.  161.  622. 

{k)  8  Kern.  822.  (fi)  Ltngdon  ▼.  Bnell,  9  Wend.  80. 
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before  the  code  of  procednre  took  effect  are  still  assignable,  and 
no  others.  Therefore  a  mere  right  of  action  for  an  unliquidated, 
unrecognized  claim,  arising  ex  delicto^  cannot  be  assigned  so  as 
to  enable  the  assignee  to  sue  in  his  own  name.(o)  Claims  for 
mere  personal  torts,  which  die  with  the  person — such  as  slan- 
der, assault  and  battery^  false  imprisonment,  crim.  con.,  seduc- 
tion, and  the  like-^are  not  assignable ;  but  claims  for  taking 
and  converting,  or  for  injury  to,  personal  property,  and  it  seems 
generally  all  such  rights  of  action  for  a  tort  as  would  survive  to 
the  personal  representatives  of  the  party,  may  be  assigned,  so  as 
to  pass  an  interest  to  the  assignee,  which  he  can  assert  in  his 
own  name,  in  a  civil  action  under  the  code,  as  he  formerly  might 
do  in  the  name  of  the  assignor,  at  law.(p) 

The  111th  section  of  the  code,  which  provides  that  every 
action  shall  be  prosecuted  in  the  name  of  the  real  party  in  inter- 
est, contains  a  proviso  that  it  shall  not  be  deemed  to  authorize 
the  assignment  of  a  thing  in  action  not  arising  out  of  contract 
The  amendment  to  this  section,  made  in  1851,  seems  to  have 
been  designed  to  correct  an  erroneous  construction  sometimes 
given  to  the  section  as  originally  enacted,  by  which  all  causes  of 
action  were  held  to  be  assignable,  (g)  A  right  of  action  for 
damages  caused  by  a  false  and  fraudulent  representation  of  the 
solvency  of  a  purchaser  of  merchandise  is  not  assignable,  (r) 
Since  the  code,  an  assignee  takes  precisely  the  same  interest,  on 
the  assignment  of  every  species  of  demand,  either  at  law  or  in 
equity,  as  he  did  before.  (8)  But  no  authority  is  given,  by  the 
code,  to  assign  a  right  of  action,  which  before  was  not  assigna- 
ble. (^)  It  was  accordingly  held  that  a  right  of  action  for  per- 
sonal injuries  received  by  a  collision  of  cars  upon  a  rail  road,  is 
not  assignable,  inasmuch  as  the  right  to  compensation,  or  dam- 
ages for  such  an  injury,  cannot  be  transferred.  (t«)  Neither  can 
a  claim  against  an  individual,  for  a  breach  of  duty  as  a  common 
carrier,  be  assigned,  so  as  to  enable  the  assignee  to  sue  in  his 

Thnrman  t.  Wells,  18  Barb.  600.       («)  Bntler  ▼.  N.  T.  and  Erie  Bail  Boad 

JBuUer  v.  N.  Y.  and  Erie  Bail    Co.,  22  Barb.  110. 
Co.,  22  Barb.  110.  (t)  Hodgman  v.  Western  Bail  Boad 

Zabriskie  y.  Smith,  8  Kom.  822.    Corporation,  7  How.  Pr.  Bep.  492.    18 
Ibid.  Barb.  600. 

(tt)  Ibid. 
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own  name.(t;)  But  the  interest  of  a  widow  in  the  damages 
which  may  be  recovered  in  a  suit  under  chapter  450  of  the  laws 
of  1847,  against  any  one  whose  wrongful  act,  neglect  or  default 
has  caused  the  death  of  her  infant  son,  has  been  held  to  be 
capable  of  assignment,  (ti?) 

It  has  been  held  that  where  two  persons  agree  to  unite  in 
prosecuting  a  trading  adventure,  at  their  equal  profit  and  loss, 
and,  with  a  view  thereto,  one  agrees  to  sell  and  convey,  at  its 
cost  to  him,  one  half  of  a  vessel  to  the  other,  and,  by  fraud,  he 
procures  a  settlement  of  the  adventure,  in  which  he  is  allowed  a 
sum  much  larger  than  such  cost  price,  as  being  its  true  and 
actual  price,  the  defrauded  party,  on  allegation  and  proof  of  the 
fraud,  may  recover  back  the  excess  so  paid ,'  and  such  a  cause  of 
action  is  assignable,  so  that  the  assignee  can,  under  the  code, 
sue  in  his  own  name,  (a;)  So  if,  in  such  settlement,  one  fraudu- 
lently procures  the  allowauce  to  himself,  as  aud  for  the  cost  of 
goods  purchased  for  such  joint  adventure,  of  a  sum  greater  than 
the  price  paid  by  him  for  such  goods,  the  defrauded  party  is 
entitled  to  open  the  settlement,  and  recover  the  amount  which, 
upon  a  rectification  of  the  erroneous  charges,  may  be  due  to  him. 
And  such  a  cause  of  action  is  assignable.  (^) 

If  promissory  notes  are  converted  after  being  assigned,  the 
action  for  the  conversion  must  be  in  the  name  of  the  assignee.  (9) 
80  after  a  growing  crop  has  been  assigned,  an  action  for  a  sub- 
sequent injury  to  it  must  be  in  the  assignee's  own  name. (a) 

Where  an  assignee  recovers  a  judgment  in  the  name  of  his 
assignor,  he  is  to  be  protected  throughout.  If  he  issues  execu- 
tion giving  the  sheriff  notice  of  his  equitable  interest,  and  the 
sheriff  after  having  arrested  the  defendant  suffers  him  to  escape, 
the  assignee  may  sue  therefor  in  the  name  of  the  assignor ;  and 
the  sheriff  cannot  avail  himself  of  a  release  from  the  nominal 
plaintiff.  (&) 
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v)  Thurman  t.  Wells,  18  Barb.  600.        (y)  Ibid, 
r)  J^ninn  ▼._Moore,  16  Jf.  Y.Bep.       (z)  Chase  ▼.  Chase,  1  Paige^  198. 


Doedt  Y.  Wiswall,  16  How.  Pr.  B.        (a)  Carter  y.  JarYis,  9  John.  148.   See 
128.  Anstio  y.  Sawyer,  9  Cowen,  89. 

(s)  Sheldon  y.  Wood,  2  Boaw.  267.  (6)  Martin  y.  Hawks,  16  John.  406. 
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Seotiok  4. 

IK  CASE  OF  THE  DEATH  OF  THE  PEBSOK  IKJUBED. 

We  have,  in  the  next  preceding  section,  stated  the  general  rule 
to  be  that  fot  a  wrong  done  to  the  person,  or  to  personal  prop- 
erty of  another,  no  action  will  lie  in  the  name  of  the  executor  or 
administrator  of  the  injured  party,  after  his  decease,  when  the 
action  must  he  in  form  ex  delicto  and  the  plea  not  gnilty ;  the 
maxim  actio  personalis  moritur  cum  persona^  being  applicable 
in  such  cases.  And  under  that  rule,  the  wife  or  husband,  parent 
or  child  of  the  party  killed  by  the  wrongful  act,  negligence  or 
default  of  another  cannot,  by  the  common  law,  recover  any 
pecuniary  compensation  for  the  injury  sustained  by  the  death  of 
such  person,  (a) 

But  the  common  law  rule  on  this  subject  has  been  changed, 
by  statute,  in  England  as  well  as  in  this  country,  so  far  as  to 
allow  an  action  to  be  brought,  in  certain  cases,  by  the  personal 
representatives,  for  an  injury  done  to  their  testator  or  intestate 
resulting  in  his  death.  Thus  it  is  provided  by  statute,  in  New 
York,  that  whenever  the  death  of  a  person  shall  be  caused  by 
wrongful  act,  neglect  or  default,  such  as  would  (had  death  not 
ensued)  have  entitled  the  party  injured  to  maintain  an  action 
and  recover  damages  in  respect  thereof,  then  the  person  who^  or 
the  corporation  which  would  have  been  liable  if  death  had  not 
ensued,  shall  be  liable  to  an  action  for  damages,  notwithstanding 
the  death  of  the  person.  Every  such  action  must  be  brought  by 
and  in  the  names  of  the  personal  representatives  of  the  deceased, 
and  the  amount  recovered  shall  be  for  the  exdasive  benefit  of 
his  widow  and  next  of  kin ;  and  a  recovery  may  be  had  to  an 
amount  not  exceeding  $5000.(6)  A  similar  statute  exists  in 
England,  (c) 

Where  it  appears,  in  an  action  brought  under  the  New  York 


8 


;a)  Baker  ▼.  Bolton,  1  Camp.  498.  (0)  9  and  10  Vict.  ch.  98.    See  Blake 

(b)  Laws  of  1847,  p.  575.    Id.  1849,    r.  Midland  Railway  Co.,  21  Law  Jomr. 
p.  888.  288.    S.  C.  18  Ad.  &  £1.  98. 
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statuteB^  that  the  defendants  settled  with  the  deceased,  in  his 
lifetime,  and  paid  him  the  amount  of  his  claim  on  account  of 
the  injury,  this  will  bar  the  plaintiff's  action.  ((2)  It  has  been 
held  that  an  action  will  lie,  under  these  statutes,  by  the  admin- 
istrator of  an  infant,  who  had  no  wife  or  family  whom  he  was 
bound  to  support  ;(e)  or  by  an  individual  as  administrator  of 
his  deceased  wife,  although  the  deceased  left  no  father  or  mother, 
or  descendants,  surviving  her.(/)  In  such  an  action,  by  personal 
representatives,  it  must  appear  afBrmatively,  that  the  accident 
resulted  wholly  from  the  negligence  of  the  defendant,  and  that  the 
negligence  and  improvidence  of  the  deceased  did  not  contribute 
to  bring  it  about,  (gr) 

An  action  will  not  lie,  under  those  statutes,  in  the  courts  of 
Kew  York,  for  a  wrongful  act  or  omission  occurring  out  of  that 
state,  and  within  the  bounds  of  another  state,  by  which  a  death 
is  caused.  (A)  Nor  can  an  action  be  sustained  under  those  stat- 
utes, by  one  as  administrator  of  his  deceased  wife,  for  alleged 
mal-practice,  and  injuries  received  by  her  from  the  defendant 
If  the  cause  of  action  is  to  be  regarded  as  a  breach  of  the  obli- 
gation implied  in  the  employment  of  the  defendant  as  a  physician, 
the  right  of  action  is  vested  in  the  plaintiff,  as  the  husband  of  his 
wife,  and  not  as  administrator;  and  the  common  law  gives  him  as 
such,  a  right  to  recover  of  the  wrongdoer  for  the  pecuniary  injury 
be  has  sustained.  And  after  he  has  availed  himself  of  that  right 
of  action  to  recover  damages  for  the  loss  of  his  wife,  a  second 
action  will  not  lie  for  precisely  the  same  injury.  As  the  wife,  if 
Uving,  could  not  sustain  an  action,  the  case  is  neither  within  the 
terms  nor  the  intent  of  the  statutes.  («) 

The  words  ^^  personal  representatives,''  in  the  statutes,  mean 
those  who  represent  the  personal  estate  of  the  deceased,  viz.  his 
executors  or  administrators.  (£) 

(d)  Dibble  v.  New  York  and  Erie       (h)  Crowley  v.  Panama  Bail  Bead 
Bui  Bead  Co.,  26  Barb.  188.  Co.,  80  Barb.  99.    Beach  t.  Bay  State 

(e)  Qninn  ▼.  Moore,  15  N.  Y.  Bep.  482.     Steamboat  Co.,  Id.  488.    Vandeventer 
(J)  Dickens  v.  New  York  Central    v.  New  York  and  New  Haven  Bail  Boad 

BaU  Bead  Co.,  28  Barb.  41.    Keller  t.  Co.,  27  Barb.  244. 

The  same,  id.  44,  note  a.  (i)  Lynch  t.  DaTis,  12  How.  Pr.  Bep. 

(g)  Lehman  t.  City  of  Brooklyn,  29  828. 
Barb.  284.  {k)  Safford  t.  Drew,  8  Dner,  684. 
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Seotion  5. 

EZE0X7T0BS  AND  ADMINISTBATOBS, 

If  one  of  several  persons  \eho  are  jointly  interested  dies^  the 
remedy  for  an  injury  to  the  joint  interest  surviyes,  and  the  per- 
sonal representatives  of  the  deceased  must  not  he  joined ;  the 
rule  heing,  as  in  the  case  of  a  partnership  or  community  of 
interest,  that  the  remedy  survives,  hut  not  the  right.  (Z)  When 
the  right  of  action  is  joint  and  several,  or  several  only,  in  case  of 
death  the  personal  representatives  of  the  deceased  may  sue, 
provided  the  rule  actio  personalia  moritur  cum  persona  does 
not  apply,  (wi) 

For  a  wrong  altogether  personal,  as  where  one  has  heen  injured 
hy  assault,  hattery,  false  imprisonment,  libel,  slander  or  other- 
wise, no  action  can  be  supported,  at  common  law,  by  his  personal 
representatives,  after  his  death,  (n)  So,  at  common  law,  for  an 
injury  done  to  personal  property,  if  either  the  wrongdoer  or  the 
person  injured  dies,  there  is  no  remedy  by  or  against  the  personal 
representative  when  the  action  must  be  in  form  ex  delicto  and 
the  plea  not  guilty,  (o)  In  such  cases  the  maxim  actio  personalis 
moritur  cum  persona  applies,  (p) 

Neither  can  a  personal  representative,  at  common  law,  support 
an  action  arising  ex  delicto  for  any  injury  to  real  property.  An 
executor  cannot,  therefore,  maintain  an  action  of  trespass  qaare 
clausumfregit^  nor  for  merely  cutting  down  trees,  or  committing 
other  waste,  in  the  lifetime  of  the  testator,  (g) 

In  New  York  it  is  provided  by  statute  that  admistrators  shall 
have  actions  to  demand  and  recover  the  personal  property  and 
effects  of  their  intestate  ;(r)  and  that  executors  or  adminis- 
trators shall  have  actions  of  trespass  against  any  person  who 
shall  have  wasted,  destroyed,  taken  or  carried  away,  or  converted 

(Q  Broom  on  Par.  212.    Rex  ▼.  Col-    Bep.  821,    Stetaon  v.  Kempton,  13  id. 
lector  of  Costoms,  2  M.  &  S.  225.  272.    Wilbur  ▼.  Gilmore,  21  Pick.  200. 

[m)  Ibid.    Broom's  Leg.  Max.  400.  ip)  Broom's  Leg.  Max.  702. 

n)  8  Bou7.  Inst.  ^  2761.  {q)  Ibid,  (  2758.    Mason  t.  Dixon, 

o)  Id.  %  2752.    Pitts  y.  Hale,  8  Mass.    W.  Jones,  174.    2  Sannd.  72  i. 

(r)  8  H.  g.  5th  ed.  202,  (  8, 
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to  his  own  nse,  the  goods  of  their  testator  or  intestate,  in  his 
lifetime.  They  may  also  maintain  actions  for  trespass  commit- 
ted on  the  real  estate  of  the'deceased,  in  his  lifetime.  («)  It  was 
not  until  recently  that  executors  or  administrators  were  enabled 
to  maintain  an  action  for  injuries  to  the  real  estate  of  the  deceased, 
in  England.  That  remedy  was  given,  thdre,  by  the  statute, 
3  and  4  WilKam  IV,  ch.  42.(0 

An  executor  or  administrator  cannot  maintain  an  action  upon 
an  express  or  implied  promise  to  the  deceased,  where  the  damage 
consists  entirely  of  the  personal  suffering  of  the  deceased,  whether 
mental  or  corporeal  Actions  for  the  «breach  of  a  promise  of  mar- 
riage, for  unskillfulness  of  medical  practitioners  contrary  to  their 
implied  undertaking,  the  imprisonment  of  a  party  on  account  of 
the  n^lect  of  his  attorney  to  perform  his  professional  engage- 
ment, fall  under  this  head,  being  considered  virtually  actions  for 
injuries  to  the  person.(i£) 

Where  an  action  of  trover  is  brought  by  one  as  administrator, 
for  a  conversion  of  property  during  the  lifetime  of  the  intestate, 
the  complaint  must  state  the  fact  that  the  plaintiff  is  adminis^ 
irator,  and  has  been  regularly  appointed  by  the  surrogate,  because 
it  is  a  material  and  traversable  fact,  and  must  be  stated  in  such 
form  as  to  tender  an  issue  to  the  defendant.  Hence  a  complaint 
commencing  thus,  ^'  A.  B.,  administrator  of  the  goods  and  chat- 
tels of  C.  D.,  late  of  &c.,  deceased,  plaintiff,  complains''  &c.,  is 
merely  a  descriptio  personce,  and  is  insufficient  to  show  that  the 
plaintiff  prosecutes  in  a  representative  character.  It  will  be 
regarded  as  a  complaint  by  the  plaintiff  in  his  own  right.(t;) 

By  a  statute  of  New  York,  passed  in  1838,  it  is  not  necessary 
in  actions  by  or  against  executors  or  administrators,  to  join  those 
as  parties  to  whom  letters  testamentary  have  not  been  issued 
and  who  have  not  qualified,  (t^;) 

On  the  appointment  of  an  administrator,  the  personal  property 

(#)  8  R.  S.  6th  ed.  202,  $  4.  168.    Gillett  v.  Fairchild,  4  Denio,  80. 

(0  Per  BronsoD,  justice,  Zabriskie  ▼.  Beach  v.  King.  17  Wend.  197.    Stanley 

Smith,  8  Kern.  884.  ▼.  Cbappell,  8  Cowen,  286.    White  r. 

(it)  Ibid.    Chamberlain  v.  William-  Law,  7  Barb.  204. 

son,  2  M.  d&  Sel.  408.  (ir)  Laws  of  1888,  p.  108.    8  R.  S. 

(v)  Sheldon  y.  Hoy,  11  How.  Pr.  Rep.  6th  ed.  201,  ^  2.    See  Moore  v.  WiUett, 

11.    See  also  Merritt  ▼.  Seaman,  8  Seld.  2  Hilton,  622. 
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of  the  intestate  vests  in  him,  by  relation,  from  the  death  of  the 
intestate.  He  may  bring  trespass,  for  nnlawfully  taking  the 
goods  of  the  intestate  after  the  death  of  the  latter  and  before 
administration  granted.  He  may  also  maintain  an  action  for 
a  trespass  committed  on  the  real  estate,  or  taking  and  carrying 
away  the  goods,  of  the  intestate,  in  his  lifetime,  (a;) 


Section  6. 

HEIBStANB  DETT8EES. 

On  the  death  of  the  party  injured  by  the  wrongful  act  of 
another,  the  remedy,  if  any,  vests,  as  we  have  already  seen,  in 
his  personal  representatives;  and  his  heir  or  devisee  cannot 
maintain  an  action  for  a  tort  committed  in  the  lifetime  of  the 
ancestor  or  devisor; (a)  unless  it  be  for  continuing  a  nuisance 
erected  in  the  testator's  lifetime ;  in  which  case  either  the  heir 
or  devisee,  it  seems,  may  sue  for  the  injury  sustained  subsequently 
to  the  death  of  the  ancestor  or  devisor.  (6) 

In  New  Yorky  by  statute,  whether  he  be  within  or  of  full  age, 
he  may  maintain  an  action  for  waste  done  in  the  time  of  his 
ancestor,  as  well  as  in  his  own  time.(c) 


Section  7. 

HtTSBAKD  AND  WIFE. 

■ 

(a)  When  the  husband  must  sue  (done. 

For  all  injuries  to  his  own  person  and  property — such  prop- 
erty including  personalty  in  possession  of  the  wife  before  mar- 
riage, and  such  as  subsequently  accrues  to  the  husband  in  her 
right — the  husband  must  sue  alone,  (a)    He  must  therefore  sue 


.    (s)  Rockwell  V.  Saunders,  19  Barb.  (a)  Broom  on  Par.  229.    Newton  ▼. 

478.  Hatter,  2  Ld.  Ray.  1208.    Marshal  t. 

(a)  2  Inst.  806.    Broom  on  Par.  218.  Doyle,  Cro.  Jac.  478.    8  Black.  Com. 

(b)  Some  ▼.  Bamish,  Cro.  Jac.  281.  148.     Tingman   ▼.  Hopkins,   11  Law 
Penrnddock's  case,  6  Co.  101  a.  Jour.  N.  S.  809. 

(c)  8  R.  S.  6th  ed.  621,  (  4. 
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alone  for  carrying  away  com  grown  on  the  wife's  real  estate,  bnt 
severed  from  the  8oil.(&)  As  respects  goods  which  originally 
belonged  to  the  wife  while  sole,  if  they  have  been  reduced  into 
the  husband's  possession,  he  must  sue  alone  for  them ;  if  not,  he 
may  elect  to  sue  jointly  with  his  wife.(c)  He  must  also  sue 
alone  for  an  injury  to  her  personal  property,  as  for  a  conversion 
thereof,  (c2)  after  the  marriage  ;(e)  and  detinue  for  goods  of  the 
wife  which  came  to  the  defendant's  hands  before  her  marriage, 
and  the  property  in  which  was,  by  the  marriage,  transferred  to 
the  husband,  must  be  brought  by  him  alone.  (/) 

For  torts  to  the  person  of  the  wife,  the  declaration  may  either 
seek  compensation  for  the  immediate  and  direct  injury  to  the 
wife,  in  respect  of  which  a  right  of  action  would  survive  to  her, 
or  for  the  consequential  and  special  damage  to  the  husband. 
In  the  former  case,  both  must  join ;  in  the  latter,  the  husband 
must  sue  alone.  (9)  And  when  the  injury  to  the  wife  deprives 
the  husband,  for  any  time,  of  her  company  or  assistance,  or  if 
she  be  maliciously  indicted,  or  imprisoned,  and  the  husband  is 
put  to  expense  on  those  accounts,  he  may  bring  a  separate  action 
in  his  own  name  for  these  consequential  injuries,  which  are^ 
indeed,  wrongs  done  to  himself  alone ;  and  for  this  reason  he 
may,  in  the  same  action,  proceed  for  a  battery  committed  upon 
himself.  And  whenever,  on  account  of  an  injury  to  the  wife,  he 
has  sustained  special  damages,  he  may  bring  a  separate  action.  (A) 

For  an  assault  on  the  wife,  as  well  as  for  compensation  for 
the  loss  of  the  wife's  society  and  services,  occasioned  thereby ;  or 
to  recover  damages  resulting  from  criminal  conversation  with 
her,  or  from  her  abduction,  false  imprisonment  or  malicious 
prosecution,  the  husband  alone  must  sue ;  but  in  the  declaration 
he  may  also  include  a  claim  for  a  personal  tort  to  himself  (t) 
80  that,  although  an  action  could  not  be  maintained  for  the 
battery  of  husband  and  wife,  by  both  jointly,  yet  the  husband 

(&)  Broom  on  Par.  229.    Anmdel  t.       (/)  Broom  on  Par.  2d0,    Bao.  Ab., 

Short,  Cra  Bliz.  18d.  Baron  and  Feme  (K) ;  Detinne  (A). 

(c)  Amndel   ▼.   Short,  supra.     See       (g)  Saville  y.  Sweeny,  4  B.  &  Ad. 

Ayling  t.  Whicher,  6  Ad.  &r  SL  269, 264.  623.    8  Black.  Com.  140.    4  lovra  Rep. 

Cd)  1  Williams  (Vt)  B.  17.  420. 

(«)  Blanchard  t.  Blood,  2  Barb.  862.       (h)  8  Bonv.  Inst.  (  2767. 

.   (t)  Broom  on  Par*  281. 
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may  siie  alone  for  the  assault  on  himself,  and  for  the  consequent 
tial  damage  resulting  from  the  personal  wrong  to  his  wife.  (A;) 
And  when  the  injury  is  each  that  the  husband  receives  a  sepa- 
rate  loss  or  damage,  as  if,  in  consequence  of  the  battery,  he  has 
been  deprived  of  his  wife's  society^  or  has  been  put  to  expense, 
he  may  bring  a  separate  action  in  his  own  name.(Q 

For  slander  of  the  wife,  if  the  words  spoken  are  actionable 
per  ^e,  she  may  unite  with  her  husband  in  bringing  a  suit  for 
the  direct  injury. (m)  But,  for  the  consequential  damage,  the 
husband  should  sue  alone,  (ti)  Hence,  where  the  words  are 
actionable  per  se,  special  damage  cannot  be  recovered  by  hus- 
band and  wife,  for  loss  of  service  by  the  wife ;  for  this  is  to  the 
husband's  sole  damage,  (o)  Where  the  words  are  not  actionable 
per  ae,  an  action  does  not  lie  in  favor  of  husband  and  wife,  for 
an  injury  carried  on  by  the  latter  while  living  separate  from  her 
husband ;  for  the  profits  of  such  business  accrue  to  him  alone.  (j9) 

If  the  husband  survives  his  wife,  he  may  sue  for  any  tort  to 
her  person  or  property  for  which  he  might  have  sued  alone  dur- 
ing the  coverture.  But  the  right  of  suit  for  a  tort  of  that  de- 
scription will  not  survive  unless  there  be  special  damage  to 
the  husband,  (g)  He  may  maintain  an  action  for  an  injury  to 
the  land  of  the  wife,  done  during  coverture,  (r) 

(b)  When  the  wife  may  sue  alone. 

Husband  and  wife  cannot  maintain  an  action  in  their  joint 
names,  to  recover  for  the  conversion  of  the  separate  property  of 
the  wife.  In  such  a  case  the  wife  must  sue  alone.  («)  The 
restrictions  which  prevent  a  feme  covert  from  suing  alone  are 
the  same  in  actions  founded  on  tort  as  in  those  ex  contrcbctu.if) 
If  she  survives  her  husband,  the  rule  respecting  her  right  of 

'    (A;)  Broom  on  Par.  282.    2  Ld.  Ray.  (6)  Saville  ▼.  Sweeny,  4  B.  &  Ad. 

208.    Guy  V.  Llyesey,  Cro.  Jac.  601.  614.    Coleman  ▼.  Harcoorti  1  Ler.  140. 

Bead  v.  Marshall,  8  Mod.  842.    2  Brey.  (p)  Ibid. 

170.  {q)  Broom  on  Par.  288.    Vin.  Ab., 

H)  4  Iowa  Rep.  420.  Baron  and  Feme  (G). 

(m)  Williams  t.  Holdredge,  22  Barb.  (r)  Com.  Dig.,  Baron  and  Feme  (Z). 

896.     Klein   v.  Hentz,  2  Dner,   688.  (#)  Ackley  ▼.  Tarbox,  29  Barb.  612. 

Beach  v.  Ramsey,  2  Hill,  809.    2  Mon-  (t)  Broom  on  Par.  288.    Bogffett  t. 

roe,  66.     26  Mis.  Rep.  680.     4  Iowa  Frier,  11  East,  801.    Clarke  v.  Davies, 

Rep.  420.  7  Taunt.  72. 

(n)  Deyate  ▼.  Gardiner,  4  M.  &  W.  6. 
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action,  for  torts  committed  previous  to  her  husband's  death,  is> 
that  wherever  she  either  might  or  must  have  joined  with  her 
husband  during  his  lifetime,  the  right  of  action  survives  to 
her.(t<)  Hence  a  right  of  action  for  injuries  done  to  her  person 
or  property,  either  before  or  during  coverture,  will  survive  to 
her ;  and  she  may  include  in  one  action  trespasses  to  her  land, 
committed  as  well  in  the  lifetime  of  her  husband  as  since  his 
death,  (r)  But  where  a  life  estate  vests  in  the  wife  by  survivor- 
ship, she  cannot  sue  the  assignee  of  her  husband  who  has  become 
bankrupt,  for  permissive  waste  suflFered  by  them  before  her  hus- 
band's death.  (t£;) 

An  action  brought  by  a  married  woman,  for  fraudulent  repre- 
sentations, whereby  the  plaintiff  was  induced  to  sell,  and  part 
with,  certain  lands  of  which  she  was  seised  to  her  separate  use, 
and  in  which  she  had  a  separate  estate,  and  with  this  separate 
property  to  purchase  certain  worthless  stock,  relates  to  her  sep- 
arate estate,  and  is  properly  brought  by  her  alone,  without  join- 
ing her  husband,  (a?) 

It  seems  that  a  right  of  action  for  slandering  the  wife  may  be 
enforced  by  her  in  her  own  name,  after  a  divorce  a  v{nculo,(y) 

In  New  Yorky  by  the  act  of  March,  1860,  concerning  the  rights 
and  liabilities  of  husband  and  wife,  it  is  enacted  that  any  mar- 
ried woman  may,  while  married,  sue  and  be  sued  in  all  matters 
having  relation  to  her  property  which  may  be  her  sole  and  sepa- 
rate property,  or  which  may  come  to  her  by  descent,  devise, 
bequest  or  the  gift  of  any  person  except  her  husband,  in  the 
same  manner  as  if  she  were  sole.  And  any  married  woman  may 
bring  and  maintain  an  action  in  her  own  name,  for  damages, 
against  any  person  or  body  corporate,  for  any  injury  to  her  per- 
son or  character,  the  same  as  if  she  were  sole ;  and  the  money 
received  upon  the  settlement  of  any  such  action,  or  recovered 
upon  a  judgment,  shall  be  her  sole  and  separate  property,  (s;) 

The  code  also  provides  that  when  the  action  concerns  her  sep- 

(«)  Broom  on  Par.  288.    Boll.  Ab.,        (w)  Bacon  y.  Smith,  1  Ad.  &  £1.  N. 
Baron  and  Feme,  849  (A).  8.  845. 


(v)  Com.  Dig.,  Bar.  and  Feme  (2  A).        (x)  Newbury  v.  Garland,  81  Barb.  121, 
VToodf.  Land,  and  Tenant,  4th  ed.  678.        (y)  Chase  t.  Chase,  6  Gray,  167. 
8  Bout.  Inst.  ^  2762.  (z)  Laws  of  1860,  p.  168,  ^  7. 
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arate  property^  a  married  woman  may  sae  alone ;  also  when  tlie 
action  is  between  herself  and  her  husband,  (a) 

An  action  cannot  be  sustained  by  husband  and  wife  for  an 
assault  and  battery  alleged  to  have  been  committed  on  the  wife. 
Such  an  action  should  be  brought  by  the  wife  alone.  (cQ 

(c)  When  the  husband  may  sue  either  alone,  or  jointly  with 

his  wife. 

An  action  of  trespass  for  cutting  trees  on  land  held  by  hus^ 
band  and  wife  in  right  of  the  wife,  may  be  brought  by  the  bus* 
band  alone,  or  by  the  husband  and  wife  jointly,  at  his  election,  (c) 
And  so  for  obstructing  a  right  of  way  to  land  leased  to  the  wife 
while  sole;  or  for  cutting  down  trees  the  lops  of  which  were 
reserved  to  her.(c?)  In  suing  for  an  injury  to  the  reversionary 
interest  in  lands  demised  to  husband  and  wife,  the  latter  need 
not  join,  (e)  Where  the  wife  is  the  meritorious  cause  of  action, 
or  where  she  has  a  vested  interest  which  is  directly  affected  by 
the  defendant's  tortious  act,  the  husband  may  either  sue  alone, 
or  jointly  with  her.(/)  For  an  obstruction  of  a  way  appurtenant 
to  the  wife's  land  in  their  occupation  or  possession,  an  action  on 
the  case  may  be  brought  by  the  husband  alone,  or  by  the  hus- 
band and  wife  jointly. (^)  So  of  an  action  for  the  recovery  of 
damages  for  an  injury  done  to  the  real  estate  of  the  wife,  during 
the  coverture.  (A) 

With  respect  to  personalty^  the  rule  is  that  where  the  cause 
of  action  had  its  inception  only  before  marriage,  but  was  con<- 
sununated  afterwards,  the  wife  may  join,  or  not,  at  the  husbnnd's 
election ;  as  in  trover,  if  the  finding  was  prior,  and  the  conver- 
sion subsequent  to  the  marriage,  (i)  or  case  for  the  rescue  of  a 
distress  during  coverture  for  a  rent  charge  due  to  the  feme  while 
sole; (A;)  for  the  rescue  is  a  tort  to  the  husband,  for  which  he 

(a)  Code,  %  114.  (/)  Weller  v.  Baker,  2  Wils.  414. 

Mann  v.  Marsh,  21  How.  Pr.  872.    Danstan  t.  Barwell,  1  id.  224. 


(a) 


16  Pick.  286.    Com.  Dig.,  Baron        {a\  18  Pick.  110. 


and  Feme  (X,  V).    1  Roper,  Has.  and  (a)  20  Conn.  Rep.  296. 

Wife,  2d  ed.  215.  {%)  Broom  on  Par.  284.    Blackbom 

(d)  Broom  on  Par.  284.    Cro.  Car.  t.  Greaves,  2  Lev.  107. 

418, 487.    Cro.  Eliz.  461.  {Je)  Id.  285.    Com.  Dig.,  Baron  and 

(«)  Wallace  v.  Harrison,  6  M.  &  W.  Feme  (X).    Bac.  Ab.,  Baron  and  Feme 

142.  (K). 
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may  sue  alone ;  but  inasmuch  as  it  arises  out  of  a  duty  due  to  the 
-wife,  she  may  be  joined,  at  his  election.  (J)  In  replevin  for  goods 
of  the  wife,  taken  whilst  sole,  she  may  join,  if  her  title  appears 
on  the  face  of  the  record ;  or  the  husband  toay  sue  alone,  because 
by  the  marriage  they  became  his  property,  (m) 

(d)   When  they  must  or  may  sue  jointly. 

In  all  cases  where  the  cause  of  action  by  law  survives  to  the  wife, 
the  husband  and  wife  must  join,  and  he  cannot  sue  alone,  (n)  Thus 
for  injuries  committed  before  marriage,  either  to  the  person,  or 
personal  or  real  property  of  the  wife,  when  the  cause  of  action 
would  survive  to  her,  she  must  join  in  the  actioQ.(o)  And  for 
injuries  committed  before  coverture,  to  the  property  of  the  wife, 
held  by  her  in  alieno  jure,  the  wife  must  always  be  joined ;  as 
for  a  trespass  to  property  held  by  her  as  executrix,  when  com- 
mitted before  marriage,  (jp)  In  trover,  where  both  the  finding 
and  conversion  occurred  prior  to  the  coverture,  the  wife  must 
join  ;(q)  and  in  trespass,  for  an  injury  done  to  her  property, 
while  sole.(r)  But  they  cannot  maintain  a  joint  action  of  tres- 
pass quare  dausum/regity  unless  it  appears  that  the' wife  had 
some  interest  in  the  close.  («) 

For  an  assault,  battery,  malicious  indictment  or  imprison- 
ment, (^)  or  for  any  personal  wrong  or  violence,  done  to  the  wife, 
for  which  an  action  would  survive  to  her,  the  wife  ought  to  be 
joined.(t«)  But  where  the  injury  is  not  of  that  kind,  and  no 
action  would  survive  to  the  wife,  the  only  cause  being  a  special 
damage  to  the  husband,  the  wife  cannot  be  joined.(t;)  There- 
fore they  cannot  join  in  an  action  for  the  battery  of  both ;  the 
battery  of  the  husband  being  a  distinct  cause  of  action,  (t^;) 

(I)  FenDer  t.  Flasket,  Cro.  Eliz.  459.  (s)  7  Met&  147. 

(m)  Bourn  v.  Mattaire,  Gas.  temp.  [i)  8  Black.  Com.  140.    Hardy   v. 

Hardw.  119.    Serres  ▼.  Dodd,  2  Bos.  d&  Eobinson,  1  Keb.  440.    Horton  ▼.  Byles, 

P.  407.  1  Sid.  887. 

(»)  10  Pick.  470.    85  Maine  R.  89.  (ti)  Broom  on  Par.  286.    Newton  t. 

4  B.  &  Ad.  528.  Hatter,  2  Ld.  Ray.   1208.    Russell  v. 

(o)  8  Bonv.  Inst.  ^  2756.  Corae,  Id.  1081.    8  Bonv.  Inst.  ^  2757. 

{p)  Ibid.    Serres  v.  Dodd,  2  Bos.  &  (v)  4B.  &  Ad.  528.    Coleman  ▼.  Har- 

P.  407.    Woodf.  L.  and  T.  4th  ed.  578.  court,  1  Lev.  140. 

(q)  Com.  Cig.,  Baron  and  Feme  (V).  (ir)  2  Brev.  170. 

(r)  Milner  v.  Milnes,  8  Term  R.  627. 
2  Jones'  Law  Rep.  (N.  0.)  59. 
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Husband  and  mfe  may  sue  jointly  for  the  slander  of  the  wife^ 
when  the  words  are  actionable  per  8e.(x)  And  the  fact  that 
they  live  apart  under  a  deed  of  separation  does  not  a£fect  the 
principle,  (y)  When  the  words  are  not  actionable  jper  ^e,  but 
only  by  reason  of  special  damage,  the  wife  cannot  join.(ss)  This 
rule  has  not  been  changed  by  the  code,  (a)  Where  the  words 
•  are  not  actionable  in  themselves,  an  action  does  not  lie  in  favor 
of  husband  and  wife,  for  an  injury  to  a  business  carried  on  by 
the  latter  while  living  separate  from  her  husband ;  for  the  profits 
of  such  business  accrue  to  the  husband  alone.(&)  For  words  * 
spoken  of  husband  and  wife  there  must  necessarily  be  two  actions ; 
since  the  wife  cannot  join  in  suing  for  slander  of  the  husband.(c) 

For  an  injury  during  coverture,  to  the  wife's  personal  prop- 
erty not  reduced  to  possession,  in  fact  or  in  law,  by  the  husband, 
both  must  sue ;  and  so  in  an  action  for  disturbing  a  private 
oflBce  or  employment,  filled  by  the  wife  alone,  (d) 

They  must  join  in  detinue  for  a  chattel  claimed  in  right  of  the 
wife  before  marriage  ;(e)  and  in  detinue  for  charters  of  her  inher^ 
itance,  for  they  are  incident  to  the  e8tate.(/)  Yet  it  is  laid 
down  that  in  detinue  for  goods  of  the  wife,  which  came  to  the 
defendant's  hands  before  marriage,  and  the  property  in  which 
was  thereupon  transferred  to  the  husband,  by  law,  he  must  sue 
alone,  (ji) 

In  replevin,  for  goods  of  the  wife,  taken  while  sole,  she  may 
join,  if  her  title  appears  on  the  face  of  the  record ;  or  the  husband 
may  sue  alone,  because  they  became,  by  the  marriage,  his  prop- 
erty. (A)  But  they  cannot  bring  replevin  in  their  joint  names 
for  timber  cut  upon  land  belonging  to  them  jointly. (t) 

(x)  Broom  on  Par.  237.  (c)  Broom  on  Par.  287.    1  Selw.  N.    . 

(y)  Beach   v.  Ranney,   2  Hill,  809.  P.  10th  ed.  298. 

Williams  v.  Holdredge,  22  Barb.  896.  (d)  8  Bout.  Inst.  (  2768.    Weller  v. 

Klein  r.  Hentz,  2  Diier,  632.    2  Monroe,  Baker,  2  Wils.  428. 

56.    25  Mis.  Rep.  580.    4  Iowa  R,  420i  (0)  Broom  m  Par.  287.    1  Selw.  N; 

Densrate  v.  Gardiner,  4  M.  &  W.  6.  P.  10th  ed.  298. 

(z)  Broom  on  Par.  237.    Beach  v.  (/)  Bac.  Ab.^  Detinue  (B).    Broon^ 

Ranne>%  supra.      Saville    v.   Sweeny,  on  Par.  230. 

4  6.  &  Ad.  614.    Horton  v.  Byles,  1  Sid.  {g)  Bac.  Ab.,  Detinae  (A).    Bar.  and 

887.    22  Barb.  896.    2  Doer,  688.    2  Pteme(E).  Woodf.  L.  and  T.  4th  ed.  678. 

Hill,  809.  {h)  Bourn   v.  Mattaire,  Cas.   temp^ 

(a)  Klein  ▼.  Hentz,  2  Bner,  688.  Hard.  119.    Serres  ▼.  Dodd,  2  Bos.  &r 

(6)  4  B.  &  Ad.  628,  per  Taunton,  J.  P.  407. 

Coleman  y.  Harcourt,  1  Lev.  140.  (4)  8  Watts,  412i. 
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The  wife  shoald,  perhaps,  join  in  an  action  on  the  case  for 
waste,  upon  a  lease  for  years  by  husband  and  wife,  the  seisin 
being  in  right  of  the  wife.(i) 

The  joinder  of  husband  and  wife,  in  an  action  upon  the  case, 
wherein  an  injury  to  the  wife  is  alleged,  by  reason  of  which  her 
husband  has  lost  her  labor  and  society,  and  been  put  to  expense, 
is  bad,  and  will  not  be  cured  by  a  verdict.  (Q  Where,  in  tres- 
pass, by  husband  and  wife,  the  declaration  contains  two  counts, 
one  for  assault  and  battery  of  the  wife,  and  the  other  de  bonis 
asportatisy  "  the  property  of  the  plaintiffs,"  after  verdict  for  the 
plaintiffs,  the  court  will  presume  that  the  taking  was  before  cov- 
erture, and  therefore  the  cause  of  action  joint,  (m)  In  a  joint 
action  by  husband  and  wife,  the  interest  of  the  wife  must  be 
distinctly  stated  in  the  declaration ;  otherwise  her  joinder  will 
be  held  improper,  (n) 

In  Neto  York,  the  code  of  procedure  directs  that  when  a  mar- 
ried woman  is  a  party,  her  husband  must  be  joined  with  her ; 
except  that  when  the  action  concerns  her  separate  property,  or 
when  the  action  is  between  herself  and  her  husband,  she  may 
sue  alone.(o)  A  subsequent  statute,  passed  in  1860,  authorizes 
any  married  woman  to  bring  and  maintain  an  action  in  her  own 
name,  for  any  injury  to  her  person  or  character,  the  same  as  if 
the  were  sole.(^) 

An  action  to  recover  damages  for  personal  injury  to  and  suf- 
fering of  a  wife,  caused  by  the  defendant's  negligence,  is  properly 
brought  in  the  nances  of  husband  and  wife.(g) 


Section  8. 

INFANTS. 

An  infant  has  clearly  a  right  of  action,  for  a  tort  to  his  per- 
son or  property ;  though  he  must  sue  by  a  guardian,  or  prochein 

(A)  Broom  on  Par.  286.    Com.  Dig.,       (p)  Code,  %  114. 
BaroD  and  Feme  (V).  ip)  Laws  of  1860,  p.  158,  ^  7. 

[V)  11  Mass.  Rep.  69.  {q)  Thomas  v.  Winchester,  6  N.  T. 


I 


«;  7  J.  J.  Marsh.  268.  Bep.  897. 

»)  4  Md.  Bep.  486. 

21 
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amu(a)  When  one  assumes  to  be  guardian^  or  the  agent  of  a 
guardian,  and,  as  such,  enters  on  the  infant's  land,  and  receives 
the  rent,  the  infant  may  elect  to  consider  him  a  wrongdoer,  and 
bring  trespass,  or  charge  him  as  guardian.  If  the  infant  waives 
the  tort,  his  only  remedy  is  by  action  of  account,  or  bill  in 
equity.  (6)  And  where  an  infant  having  a  general  guardian 
aells  a  horse  belonging  to  him,  the  infant,  but  there  is  no  proof 
that  he  delivered  the  horse,  with  his  own  hand,  trover  will  lie, 
by  the  infant,  even  before  coming  of  age,  without  any  demand 
of  the  horse  from  the  vendee,  (c) 

By  the  code  of  procedure,  in  New  York,  an  infant  must  ap- 
pear, in  all  cases,  by  guardian,  to  be  appointed  by  the  court,  or 
by  a  judge  thereof,  or  by  a  county  judge.  ((2) 

The  guardian'  slxould  be  appointed  before  the  issuing  of  a  sum- 
mons and  complaint  ;(e)  and  he  should  be  a  responsible  person, 
because  he  is  liable  for  costs.  (/) 


Section  9. 

IN  CASE    OF  INSOLVENCY. 

The  statues  generally  authorize  the  trustee  or  assignee  of  an 
insolvent  to  institute  a  suit  in  his  own  name,  for  the  recovery  of 
the  rights  and  property  of  the  insolvent,  (a)  But  for  torts  to 
the  person  of  the  insolvent,  as  for  slander,  the  trustee  or  assignee 
cannot  sue.  (6)  The  right  of  an  insolvent  to  sue  in  tort  seems, 
by  analogy,  similar  to  that  of  a  bankrupt,  (c)  The  assignee  of 
an  insolvent  debtor,  however,  on  his  acceptance  of  the  appoint- 
ment, has  vested  in  him  all  the  estate  and  rights  of  the  insolvent 
from  the  date  of  the  appointment,  and  may  therefore  recover,  in 
an  action  of  trover,  wherein  he  alleges  that  he  possessed  the 
.property,  as  assignee  before  the  period  of  the  conversion.  (c{) 

[a)  Broom  on  Par.  2S8  a.  (/)  Code,  %  816.  Dalrymple  v.  lAmb, 

fS  SlierroaQ  v.  Balloa,  8  Cowen,  804.  8  Wend.  424. 
en  Stafford  ▼.  Boof,  9  Cowen,  626.  (a)  6  Bin.  186.    8  Serg.  &  B.  124. 

a)  Code,^  116.  [h)  W.  Jones'  Bep.  216. 

e)  2  B.  8.  446.    Hill  t.  Thatcher,       Ic)  Broom  on  Par.  244  a. 
2  Code  Bep.  8.    8  How.  Pr.  Bep.  407.  (a)  Yorke  t.  Browne,  10  M.  d&  W. 

78. 
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Seotioh  10. 

JOINT  TENANTS. 

Joint  tenants  and  parceners,  during  the  continnance  of  the 
joint  estate,  most  join  in  all  actions  ex  ddtcto,  relative  thereto, 
as  in  trespass  to  their  land,  and  in  trover  or  replevin  for  their 
goods,  (a)  So  they  may  join  for  slander  of  the  title  to  their 
estate.  (&)  As  between  joint  tenants,  trespass  does  not  lie,  in 
respect  of  the  joint  estate,  for  each  has  an  equal  right  to  enter 
on  any  part  of  it.(c)  Nor  can  trover  be  maintained;  for  the 
possession  of  one  is  the  possession  of  alL((2) 


Section  11. 

LANDLOBD  AND  TENANT. 

For  a  wrongful  act  done  to  a  demised  estate,  both  landlord 
and  tenant  have  remedies  which  are  separate  and  distinct  in 
kind,  the  former  being  entitled  to  sue  for  the  injury,  if  any,  to 
the  reversion,  and  the  latter  for  the  damage  to  the  estate  in  pos- 
session, (a)  But,  to  maintain  an  action  at  the  suit  of  the  land- 
lord, the  declaration  must  state  an  injury  of  such  a  permanent 
nature  as  to  be  necessarily  injurious  to  his  reversion,  or  must 
all^e  the  injury  declared  on  to  have  been  done  to  the  damage 
of  the  reversion,  (6)  and  some  damage  done  thereto  must  be 
found  by  the  jury.(c)  It  must  also  appear,  from  the  declara- 
tion, that  the  plaintiff  is  entitled  to  a  reversionary  interest,  of 
some  description.  ((2)    A  reversioner  for  a  life  estate  can  only 

(a)  Broom   on  Par.  216.     1  Wms.       (a)  Broom  on  Par.  214.    Bedingfleld 
Bannd.  291,  g.  h.    2  id.  117  a.    2  Black,    t.  OdbIow,  2  Ley.  209. 

Com.  182.    Bac.  Ab.,  Joint  Ten.  (K).       (h)  Jackson  t.  Peskad,  I  U,  St  B. 

5  Balk.  206.  284.    Tucker  v.  Newman,  11  Ad.  A,  SL 

(b)  Id.  211.    Forster  ▼.  Lawson,  8    40. 

Binfi^.  465.    Haytbom  v.  Lawson,  8  0.       (c)  Tonng  y.  Spencer,  10  B.  &  0. 146. 

6  P.  196.  Strother  y.  Barr,  6  Bins:.  153.    Tucker 
(e)  2  Black.  Com.  188, 188.  y.  Newman,  11  Ad.  d&  EL  40. 

(d)  2  Selwin  N.  P.  10th  ed.  1864.       (d)  Martin  v.  Goble,  1  Camp.  820. 
Brown  y.  fledges,  1  Salk.  290. 
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recover  such  damagee,  for  an  injaiy  done  to  tbo  estate  daring 
the  coDtinnance  of  a  lease,  as  are  equivalent  to  tbe  injory  done 
to  tlie  life  eetate.(e)  Where  a  naiBance  affecting  the  reversion- 
ary estate  is  continued,  recovery  in  one  action  vrill  be  no  bar  to 
another  action,  for  continuing  the  nDiBance.(/) 

For  an  injury  to  the  possession,  the  tenant  is  the  proper  per- 
son to  8ue  for  d&ui&gea.(ff)  Where  there  is  a  surrender  of  the 
tenancy  by  operation  of  law,  the  right  to  sue  for  a  tort  to  the 
premises  previously  demised  will  vest  exclusively  in  the  ownor 
of  the  soil.(%) 

In  case  of  a  change  of  tenancy,  the  proper  remedy  for  any 
mismaof^^ement  of  the  land  during  the  former  term  beloi^  to 
the  landlord,  and  not  to  the  incoming  tenant.  Henoe  the  latter 
cannot  maintaiu  trover  for  the  away-going  crop,  to  which  the 
off-going  tenant  has  forfeited  his  title  by  non-compliance  with 
the  terms  of  his  lease,  (i) 


VASTXB  AMD  BEBVAMT. 

For  entiong  away  an  apprentice  before  the  term  of  appren- 
ticeship has  expired,  the  master  has  a  remedy  against  the  per- 
son enticing  him  away,  either  in  case  for  the  tort,  or  in 
assumpsit  for  the  work  and  labor  of  the  apprentice  ;  and  like- 
vrise  against  the  servant,  for  bis  breach  of  the  agTeement.(it) 
For  occasioning  a  personal  injory  to  the  servant,  besides  the 
remedy  which  the  latter  himself  has,  as  an  individoal,  the  mas- 
ter also  may  recover  damages  from  the  wrongdoer,  for  the  loss 
of  service,  and  for  expenses  neceesarily  incorred  in  conseqoence 
of  the  tortious  act.  (Q  Nor  will  the  master's  remedy  be  destroyed 
by  reason  of  the  remoteness  of  the  damage,  although  the  remedy 

(c^  EtcItd    v.   Rdddiali,  HoU,   54S.  (k)  Broom  on  P&t.  221.    Peter   t. 

Broom  on  Par.  215.  Kend*].  6  B.  &  C.  708. 

if)  ShadtteU  1.  HntchlnsoD,  2  B.  &  (i)  Boraiton  r.  Gnen,  18  But,  7L 

Ad.  97.  (t)  B  Black.   Com.   142.     Foitar  t. 

{g)  Jfswr  T.  Qiffiri,  4  BniT.  2141.  Btewirt,  8  M,  4.  8.  191. 

BeddinafleM    t.  Omlow,  8  L«t.  209.  (I)  Ibid.    Broom  on  Fir.  228. 
AUenoU  r.  atCTeoi,  t  TinnL  188. 


r 
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of  the  servant  was  only  by  an  action  on  the  case^  and  not  by  an 
action  of  trespass,  (m) 

Upon  the  principle  of  the  relation  between  a  parent  and  his 
io&nt  child  being  in  legal  effect  that  of  master  and  servant,  a 
parent  may  recover  for  an  injury  done  to  the  child,  occasioning 
loss  of  service  ;(n)  though  for  the 'personal  injury,  the  child 
alone  can  recover  damages,  (o)  And  trespass  for  the  direct 
injury  of  debauching  a  servant  or  child,  or  case  for  the  conse- 
quential damages,  is  maintainable  by  the  master,  or  parent, 
upon  the  same  grounds,  (p)  In  an  action  on  the  case  for  seduc- 
tion, some  loss  of  service  must  be  shown  ;(q)  though,  to  establish 
the  relation  of  master  and  servant,  the  slightest  acts  of  service 
are  sufficient. (r)  The  action  will  lie,  by  the  parent,  though  the 
daughter  is  more  than  twenty-one  years  of  age,  provided  there 
be  proof  of  some  kind  of  service.  («) 

An  action  will  lie,  in  behalf  of  the  mother,  after  the  father's 
deatb^  for  enticing  away  her  infant  daughter,  by  which  the 
mother  lost  her  services.  (^ 


Section  13. 

PABTNEBS. 

When  partners  have  sustained  a  joint  damage,  in  consequence 
of  any  tort  or  injury  committed  by  others,  to  their  property  or 
rights  as  such,  they  may  sue  for  the  wrong.  Thus,  if  a  slander 
of  the  firm,  or  a  libel,  has  been  published,  they  may  maintain  a 
joint  action  against  the  slanderer  or  libeller.  But  in  such  a  case 
the  damages  must  be  strictly  limited  to  the  injury  to  the  part- 
nership, in  their  joint  trade ;  and  no  damages  can  be  recovered 
for  the  injury  to  the  feelings  of  the  individual  partners,  (a)    If, 

(m)  Martinez  ▼.  Garber,  8  Scott,  N.  B.        (g)  Ibid.    2  M.  &  W.  642.    6  id.  56. 

806.  Barrett  v.  Allcott,  2  T.  B.  166. 

(»)  Hall  ▼.  Hollander,  4  B.  d&  C.  660.       (r)  Moran  ▼.  Dawes,  4  Cowen,  412. 
1  Halst.  822.  ( s)  Nickleson  ▼.  Stryker,  1  John.  115. 

(o)  GladweU  ▼.  Steggall,  5  Bing.  N.       U)  4  Litt.  25. 
C.  783.  (a)  Broom  on  Par.  211.    Bobinson  y. 

(p)  Broom  on  Par.  227.    Moran  ▼.  Marchant,  15  Law  Jonr.  N.  S.  185.    Wll- 

Dawes,  4  Cowen,  412.    8  Black.  Com.  liamsv.  Beanmont,  10  Bing.  270.  8  Car. 

16Ui  ed.  142,  n.  (20).  &  P.  196.    CoU.  on  Part.  $  668. 
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in  addition  to  the  general^  one  of  the  partners  has  sustained  spe- 
cial damages,  he  may  bring  a  separate  action.  (&)  Accordingly, 
where  words  imputing  insolvency  in  trade  are  spoken  of  one  of 
the  partners  in  a  firm,  he  may  maintain  an  action  for  slander, 
and  recover  damages  for  the  injury  done  to  him;  and  it  is  not 
necessarily  to  be  considered  as  an  injury  to  the  partnership,  for 
which  a  joint  action  only  can  be  maintained. (c)  Yet  it  has 
been  held  that  a  partner  colluding  with  a  stranger,  to  injure  the 
firm,  may  be  omitted,  in  an  action  on  the  case  against  such 
third  person,  (d) 

Partners  may  join  in  an  action  for  fraudulently  recommend- 
ing a  person  as  worthy  of  credit,  whereby  the  firm  was  induced 
to  give  him  credit,  (e) 

A  culpable  neglect,  in  one  partner,  in  pursuing  the  claims  of 
the  concern,  may  render  him  liable  to  the  other  partner,  for 
the  amount  which  has  been  lost  by  his  neglect.  (/)  But  one 
partner  cannot  maintain  replevin,  against  his  copartner,  for  any 
of  the  partnership  property,  (gr)  Nor,  where  partnership  prop- 
erty is  sold  on  an  execution  against  an  individual  partner,  can 
the  firm  maintain  trover  for  the  property,  against  the  purchaser. 
The  only  remedy  for  the  other  party  is  in  equity.  (A) 

When  one  partner  dies,  the  action  must  be  brought  in  the 
name  of  the  survivor,  without  joining  the  personal  representa- 
tives of  the  deceased.  ({)  Therefore,  where  trover  waa  brought 
by  the  survivor  of  three  partners,  for  the  recovery  of  partnership 
goods,  it  was  held  not  to  be  a  good  objection  in  bar  of  the 
action,  'Hhat  the  plaintiff  and  the  deceased  partners  were  joint 
merchants,  and  that  they  were  possessed  of  these  goods  as 
merchants,  and  that  by  the  law  of  the  land  there  is  no  survivor- 
ship between  joint  merchants ;"  because  the  action  must  neces- 
sarily survive,  though  the  interest  does  not.(i) 

If  one  of  several  part  owners  of  a  chattel  sue  alone,  for  a  tort, 
and  the  defendant  does  not  plead  in  abatement,  the  other  part 

(jb)  8  Bony.  Inst.  (  2746.    10  Bing.       (/)  Jessnp  ▼.  Cook,  1  Halst.  484. 
270.    Harrison  ▼.  Bevington,  8  0.  d&  P.        ig)  Whitesides  t.  Collier,  7  Dana,  288. 
708.    Forster  v.  Lawson,  8  Bing.  470.  {hS  White  ▼.  Woodward,  8  B.  Monro, 

:c)  Ibid.  484. 

\a)  Longman  ▼.  Pole,  1  M.  d&  M.  228.       U)  Coll.  on  Pari  $  670. 

[e)  Patten  y.  Oomey,  17  Mass.  B.  182.       {k)  Kemp  ▼.  Andrews,  Carth.  170. 
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owners  may  afterwards  sae  jointly,  and  perhaps  seyeraUy,  for 
the  injury  to  their  undivided  shares ;  and  the  defendants  cannot 
plead  in  abatement  in  the  latter  action.  (J)  And,  subject  to  a  plea 
in  abatement,  persons  who  are  jointly  interested  in  a  chattel, 
and  who  have  made  a  joint  demand  of  it,  may  notwithstanding 
maintain  separate  actions  of  trover,  in  respect  to  it,  against  a 
person  who  unjustly  detains  it.(m) 

In  New  York,  there  is  a  statutory  provision  in  respect  to  Zim- 
iUd  partnerships,  to  the  effect  that  suits  in  relation  to  the  busi- 
ness of  a  partnership  of  that  nature  may  be  brought  and 
oonducted  by  the  general  partners,  in  the  same  manner  as  if 
there  were  no  special  partners,  (ti) 


Section  14. 

PBINCIFAL  AKB   AGENT. 

As  a]general  rule,  trespass  or  trover  will  lie  either  by  the  prin- 
cipal and  general  owner  of  goods,  or  by  the  agent  and  special 
owner  entrusted  therewith,  (a)  Thus  a  carrier  may  maintain 
trover  against  a  stranger  who  takes  the  goods  out  of  his  posses- 
sion ;  and  so  may  a  factor ;  a  warehouseman,  who  has  goods  for 
safe  custody,  only ;  an  auctioneer,  who  has  a  possession  coupled 
with  an  interest,  in  the  property  which  he  is  employed  to  sell ; 
or  an  indorsee  of  a  bill  of  lading,  for  the  purpose  of  effecting  a 
stoppage  in  transitu  on  behalf  of  the  vendor.  In  like  manner 
a  truBtee,  pawnee,  or  gratuitous  bailee,  respectively,  may  sue  for 
a  tort  to  the  chattel  held  in  trust  or  on  bailment.  (6) 

So  an  agister  of  cattle  may  maintain  trover  against  a  stranger 
who  takes  them  away.(c)  And  a  shopkeeper  may  bring  trespass 
for  goods  sent  to  him  on  sale  or  to  be  returned.  («f)  Trover  will 
lie  for  bills  of  exchange  indorsed  to  an  agent  of  the  plaintiffs,  or 

(0  Addlion  V.  Orerend,  6  T.  R.  672.  147.  Williams  r.  Millington,  1 H.  Black. 

Sedgworth  y.  Overend,  7  id.  279.  85.    Morison  ▼.  Gray,  2  Biog.  260.    2 

(«i)  Coll.  OD  Part.  (  672.    Bleaden  ▼.  Wms.  Saand.  47  b,  n.    Booth  ▼.  Wilson, 

Hancock,  4  Car.  A.  P.  162.  1  B.  &  Aid.  69. 

[n)  8  B.  8.  5th  ed.  68,  ^  14.  (c)  Com  Dig.,  Treapass  (B.  4). 

[a)  Broom  on  Par.  222.  (a)  Colwill  r.  Beeves,  2  Camp.  575.  J 

6)  Ibid.    Martin  ▼.  Coles,  1  M.  &  S. 
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order,  for  their  account,  and  deposited  with  the  defendants  by 
such  agent,  as  a  security  for  past  and  fttture  advances  by  the 
defendants  to  him.(e) 

When  a  loss  accrues  to  the  principal  by  reason  of  fraud  prac- 
ticed on,  or  negligence  committed  towards,  his  agent,  an  action 
on  the  case  will  lie,  at  the  suit  of  the  former,  to  recover  damages 
from  the  party  practicing  the  fraud,  or  guilty  of  the  negligence.  (/) 
Case  lies  in  the  name  of  the  principal,  for  a  false  representation 
made  to  the  agent,  whether  he  be  a  factor,  commission  merchant 
or  clerk,  (gr)  Accordingly,  where  an  action  on  the  case  was 
brought  for  a  false  representation  as  to  the  credit  of  a  house  to 
which  goods  were  shipped,  by  means  of  which  the  shipment  was 
lost,  it  was  held  that  the  action  was  properly  brought  in  the 
name  of  A.  the  owner  of  the  goods  shipped,  although  B.  had 
made  advances  to  an  amount  exceeding  half  the  value  of  the 
goods,  had  the  control  of  the  property,  and  had  shipped  it  to  the 
consignees ;  it  appearing  that  B.  apprised  the  consignees  that  he 
acted  only  as  agent,  though  he  did  not  disclose  the  name  of  his 
principal.  (A) 

The  consignee  and  purchaser  of  goods  is  the  proper  person  to 
sue  the  carrier  by  whom  they  are  transmitted,  in  an  action  for  a 
tort ;  and  the  consignor  cannot  maintain  case  or  trover,  against 
the  carrier,  for  their  loss,  although  he  paid  for  booking  them, 
because  this  was  done  merely  as  agent  for  the  vendee,  (t)  And 
if  the  goods  are  lost  in  transitu^  the  loss  will  fall  on  the  consignee^ 
although  the  particular  carrier  employed  had  not  been  named  by 
him.  (2;)  If  A.  orders  goods  to  be  transmitted  to  him  by  a  par- 
ticular carrier,  though  upon  condition  to  return  them  if  they  do 
not  suit,  yet  upon  delivery  to  the  carrier  the  property  \fl^  vested 
in  A.  and  he  will  be  bound  to  pay  the  price  to  the  vendor.  Coa- 
sequently  the  vendor  cannot  bring  trover  agfidns^t  the  carrier,  if 
the  latter  converts  the  goods  to  his  own  use«(!)     But  where 

(0)  TrenttalT.  Barrandon,  STann.  100.  (t)  Dawes  v.  Peck,  8  T.  R.  380.  Wil- 

(/J  Tracy  v.  Veal,  Cro.  Jac.  228.  braham  v.  Snow,  2  Wms.  Saund.  47  t^ 

Beadle  y.  Morris,  Id.  224.    Broom  on  n.  (1). 

Par.  226.  (*)  Broom  on  Par.  226.    Godfrey  ▼. 

(g)  Raymond  ▼.  Howland,  12  Wend.  Fnrzo,  8  P.  Wms.  185.    Button  t.  Solo- 

176.  monson,  8  Bos.  &  P.  584. 

(h)  Ibid.  (0  ibid.   2  Selw.  N.  P.  10th  ed.  1S45. 
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goods  aire  merely  sent  for  approyal^  no  property  passes  to  the 
consignee,  (m) 

Where  goods  were  sent  by  a  carrier  to  an  agent^  who  was  to 
&rward  them  to  the  consignee  abroad,  and  the  carrier  detained 
the  goods,  on  the  ground  of  a  lien  against  the  agent  for  his 
general  balance,  it  was  held  that  trover  might  be  maintained 
against  the  carrier,  at  the  suit  of  the  consignor.  (^) 


Sbction  15. 

suBYnroBS. 

If  one  of  several  persons  who  are  jointly  interested  dies,  the 
remedy  for  an  injury  to  the  joint  interest  survives  to  the  others, 
and  the  personal  representatives  of  the  deceased  should  not  be 
joined  with  them,  nor  can  he  sue  alone.  In  such  a  case  the  rule 
is,  as  in  the  case  of  a  partnership,  or  community  of  interest,  that 
the  remedy  survives,  but  not  the  right,  (a) 

If  the  husband  survives  his  wife,  he  may  sue  for  any  tort  to  the 
wife's  person  or  property,  for  which  he  might  have  sued  alone  dur- 
bg  the  coverture.(&)  The  right  of  suit  for  a  tort  of  that  description 
yrHl  not  survive  unless  there  be  special  damage  to  the  husband,  (c) 

If  one  of  several  plaintiffs,  in  an  action  in  form  ex  delicto, 
dies  pending  the  action,  the  suit  does  not  abate,  and  the  survivor 
may  prosecute  it  to  judgment.  ((2) 


Bkotion  16. 

TENANTS  IN  COMMON. 

As  against  third  parties^  for  a  trespass  upon  the  lands  held 
in  common,  all  the  tenants  in  common  must  join  as  plaintiffs. (a) 


(m)  Swain  ▼.  Shepherd,  1  Moo.  Sl       (c)  Broom  on  Par.  238. 

ob.  228.  id)  Boav.  Inst.  (  2764. 

(n)  Tagliabne  v.  Wynn,  cited  1  Selw.        (a)  Deckerv.  Livingston,  15  John.  479. 


K.  P.  408.  Austin  ▼.  HaU,  18  id.  286.    HiU  ▼.  Gibbs, 

(a)  Broom  on  Par.  212.    Bex.  ▼.  Col-  5  Hill,  56.    Brotherson  ▼.  Hodges,  6 

lector  of  Customs,  2  M.  &  S.  225.   Boar.  John.  108.    Sherman  ▼.  Ballon,  8  Gow- 

Inst.  ^  2754.  en,  804.    12  Sbep.  136.    Van  Densen  v. 

(k)  Id.  288.    Yin.  Ab.,  Baron  and  Young,  29  Barb.  9.    Chamier  ▼.  Pies- 

Feme  (G).    Com.  Dig.,  Bar.  and  Feme  tow,  5  M.  &  S.  648.    Cro.  Eliz.  148. 

(WO  (X).  Litt.  s.  815. 
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So  in  irespass  or  troTor  for  tatdng  or  converting  a  chattel  ;(&) 
case  for  diverting  water  ;(c)  or  for  destroying  title  deeds.  ((2) 
And  whenever  the  subject  matter  of  the  tenancy  is  one  entire 
thing — as  in  detinue  of  charters — tenants  in  common  must  join 
in  suing  for  its  recovery,  or  for  an  injury  done  it.(e)  But  where 
there  is  no  joint  injury,  and  the  tenants  in  common  are  not  jointly 
interested  in  the  damages,  the  remedy  for  an  injury  to  the  com- 
mon property  may  be  by  several  actions.  (/)  So,  in  distress  and 
avowry  for  rent,  which  savors  of  the  realty,  they  ought  not  to 
Join.(gr) 

If  one  of  two  part  owners  of  a  chattel  sue  alone,  for  a  tort  to 
the  chattel  held  in  common,  and  the  defendant  does  not  plead  in 
abatement,  he  cannot  afterwards  so  plead,  in  an  action  by  the 
other  part  owner.  (A) 

Tenants  in  common  cannot  join  in  an  action  of  replevin  for 
their  several  chattels,  (t)  Nor  can  several  persons,  having  sepa^ 
rate  and  distinct  interests  in  a  chattel  unite  in  replevin  there* 
for.  (2;)  Neither  can  tenants  in  comnK>n  join  in  an  action  against 
the  vendor,  for  a  fraudulent  assertion  of  the  value  of  the 
property.  (Q 

Where  mills  are  worked  on  shares,  the  owner  and  the  occupant 
may  be  considered  quasi  tenants  in  common  of  the  mill,  as  well 
as  of  the  profits ;  and  for  an  injury  sustained  from  the  withhold- 
ing of  water  from  the  mill  an  action  on  the  case  may,  and  it 
seems  ought  to  be  brought  in  the  joint  names  of  the  owner  and 
the  occupant,  (m) 

Trespass  will  not  lie  by  one  tenant  in  common  against  his 
cchtenant,  unless  there  be  a  total  destruction  of  the  common 
property,  as  of  the  deer  in  their  park,  or  the  flight  of  doves  in 
their  dove  house,  (n)    As  to  what  will  amount  to  a  destruction 

(5)  Wheelwright  V.  Depeyster,  1  John,  worth  ▼.  OvereDd,  7  T.  R.  279.    Addi- 

471.    Putnam  v.  Wise,  1  Hill,  284.  bod  t.  Overend,  6  id.  766. 

(c)  Penfleld  v.  Rich,  1  Wend.  880.  (%)  Ibid.    Woodf.  L.  and  Ten.  5th  ed. 

(d)  Daniels  ▼.  Daniels,  7  Mass.  Rep.  714. 

186.  (k)  8  Harrinsr.  889. 

;e)  Bac.  Ab.,  Joint  Ten.  (K).  (l)  6  Mass.  R.  640. 

/)  26  Maine  R.  (12  Shep.)  186.  (m)  Penfleld  ▼.  Rich,  1  Wend.  880. 

^g)  Decker  t.  Livingston,  15  John.       (n)2Broom  on  Par.  218.    Co.  Litt 

479.    Austin  ▼.  Hall,  18  id.  286.  200,  a,  b.     Com.  Dig.,  Estates  (K  8). 

{h)  Broom  on  Par.  218.    See  Phillips  Waterman  r.  Boper,  1  Ld,  Ray.  787. 
▼.  Claggett,  10  M.  6b  W.  102.    Sedg- 
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of  the  oommon  properiy^  the  following  case  is  instrnotiye.  Where 
a  tenant  in  common  of  personal  property,  consisting  of  shingle 
machines  &G.  and  an  engine  used  for  operating  the  machinery 
and  manQfaoturing  lumber,  remoTed  such  property  out  of  the 
building  in  which  it  was  situated,  and  put  up  the  machinery 
and  engine  in  a  building  of  his  own,  in  another  town,  seyeral 
miles  distant,  and  used  the  same  there,  in  the  manufacture  of 
his  own  lumber,  it  was  held  that  this  was  such  a  destruction  of 
the  property  held  in  common  as  would  support  an  action  by  a 
co-tenant  for  the  conversion,  (o) 

Neither  will  trover  lie,  between  tenants  in  common,  for  a 
chattel  held  in  common,(|?)  unless  a  total  destruction,  or  wrong- 
ful conversion  can  be  proved; (9)  or  the  chattel  is  of  such  a 
nature  as  to  be  necessarily  destroyed  by  the  use  thereof,  (r) 

The  several  part  owners  of  a  vessel  are  tenants  in  common ; 
and,  like  tenants  in  common  of  other  property,  they  must  join, 
in  au  action  at  law,  to  recover  damages  for  the  coaversion  of  it 
And  in  case  of  the  death  of  any  part  owner^  after  aotipn  bi^ought, 
the  right  of  action  survives  to  the  others,  and  they  may  continue 
the  0uit  without  jioining  the  executor  of  the  deceased,  as.  a  plain- 
tiff Thi3  rule  of  the  common  law  has  not  been  abcogatcid  or 
altered  hy  the  modem  l^gisl^tioQ,  in  New  York.(«)  Although 
a  sale  of  the  whole  of  a  ship,  by  one  who  is  only  a  part  owner, 
in  exclusion  of  the  right  of  another  who  is  a  tenant  in  common 
with  him,  will  not  necessarily  be  equivalent  ito  an  ouster  or  de- 
struction of  the  subject  matter  of  the  tenancy,(^)  yet  it  seems 
that  a  sale  by  one  of  two  tenants  in  common,  of  the  whole  of 
the  property,  is  a  conversion,  as  respects  the  share  of  the  other, 
if  the  sale  be  so  efifected  as  to  deprive  the  latter  of  his  interest  in 
the  chattel  Bold.(u)    And  in  case  of  such  a  sale,  the  other  joint 


f: 


[o)  Benedict  ▼.  Howard,  81  Barb.  669.  2  Oaines,  166.    Farr  ▼.  Smith,  9  Wend. 

[p)  Broom  on  Par.  218.    Belw.  N.  P.  886.    6  Iredell,  888. 

10th  ed.  1866.  (r)  8  Gratt.  205. 

ii)  HiggiDB  y.  Thomaa,  15  Law  Joar,  («)  Baoknapi  ▼.  Brett,  85  Barb.  596. 

261.    HolUday  v.  CamAoll,  1  T.  B.  658.  (i)  Heath  ▼.  Habbard,  4  Bast,  110. 

Smith  y.  Stokes,  1  East,  868.    St.  John  Orayes  y.  Sawcer,  T.  Ra^r.  15. 

▼.  StandsiDg,  2  John.  468.    Wilson  y.  («)  Broom  on  Par.  2ia    Farrar  y. 

Beed,  8  id.  175.    Seldon  y.  Hickoek,  Berwick,  1  M.  d&  W.  685.    Barton  y. 

Williama,5B.dbA]d.895.    8BiDg.l89. 
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owner  may  eitliflr  taks  po— CMioii  of^be  property,  wim  opporto* 
nitj  oflBera,  or  bring  tn>Yer.(t7) 

Waste,  or  an  action  on  the  case  in  tlie  nature  of  waste,  lies  by 
one  tenant  in  common  against  his  co-toiant,  for  any  misfeasance 
injnrions  to  the  common  iHnoperty.(tp)  Thns  if  there  be  two 
tenants  in  common  of  a  tree^  which  is  cut  down  by  one  of  them, 
although  the  other  Cannot  ha^e  an  action  for  the  tree,  yet  he 
may  soe  for  the  special  damage  oocamoned  by  the  tortious  act(x) 
And  this  action  may  be  maintained  by  one  tenant  in  common 
against  another  who  has  improperly  pnlled  down  a  wall,  the 
common  property  of  both,  or  who  has  done  waste,  where  they 
axe  tenants  in  a  wood,  tnrbary  or  pi8C&ry.(y) 

Where  a  tenant  in  common  is  actnally  ousted  of  his  posses- 
sion, by  a  co-tenant,  he  may  maintain  trespass  quart  dau9um 
freffU,  against  his  co-tenant(2) 

After  recoTeiy  in  ejectment,  the  action  for  mesne  profits  may 
be  brought  by  one  tenant  in  common  against  a  co-tenant  (a) 

As  against  a  third  party,  tenants  in  common  should  join,  in 
trespass  quare  tJausmnfrtgit.Qi) 

The  general  rule  in  relation  to  suits  by  tenants  in  common, 
against  third  persons,  is  this :  When  the  action  is  in  the  realty, 
ihey  must  sue  separately ;  when  in  the  personalty,  they  must 
join.(c) 


Section  17. 

I'KUtn'EES. 


A  trustee  may  sue  for  any  tort  to  chattels  held  by  him  in 
trust,  (a) 

Trustees  constitute,  in  law,  but  one  person,  and  must  neces- 
sarily join  in  the  bringing  of  an  action.  (&) 


ftr)  White  ▼.  Osborn,  21  Wend.  72.  (a)  Goodtiaa  t.  Tombs,  8  WQt.  118. 

(w)  ICanin  ▼.  Knowflsrs,  8  T.^B.  146.       (5)  Litt.  s.  815.    Com.  Big.,  Abata* 
8  Harring.  9.    8  B.  d&  C.  270.  (E  10). 


% 

H 

(«)  Waterman  ▼.  S<^r,  1  Ld.  Bay.  '  U)  'Hill  t.  Qibbi,  6  Hill,  66. 

787.  fa)  2  Wms.  Bamid.  47  b,  n. 

(y)  Broom  on  Par.  219.    Cubit  r.  C5)  Brlnekarhoof  ▼.  Wemple,  1  Wand. 

Porter,  8  B.  4^  0.  270.    Oo.  Liti.  200  b.  470. 

(s)  7  Banr.  897. 


/ 
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The  trnstees  of  a  religiouB  corporation  have  possesaion  and 
cnstody  of  the  temporalities  of  the  churchy  whether  real  or  per- 
sonal estate^  and  are  the  proper  parties  to  bring  an  action  for  an 
injaiTy  to  either,  (c)  And  trnstees  de  facto  of  a  religions  society^ 
ihongh  it  be  not  dnly  incorporated,  have  possession  of  the  honse, 
under  color  of  right,  and  may  bring  snit  against  a  trespasser,  (d) 

(c)  Methodist  Episcopal  Church  ▼.       ((Q  (jfreen  r.  Cady,  0  Wend.  414. 
Stewart,  27  Barb.  658. 
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CHAPTER  IL 

DEFENDANTS. 
Sec.  1.  AoAiirBT  whom  thx  action  should  be  bbouoht. 

2.  JOIITDEB  of  DBFBVDAHT8. 
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10.  joibt  tbbabts  abd  tbbabtb  ib  comxob. 

11.  LaBDLOBD  ABD  TEBABT. 

12.  MaSTEB  ABD  BBBYABT. 

18.  Pabtbebb. 

14.   PbIBCIFAL  ABD  AGBBT. 

15.  When  thb  wbobodobb  ib  dead. 


Section  1. 

AGAINST  WHOM  THE  ACTION  SHOULD  BE  BBOUGHT. 

In  actions  ex  ddicto^  the  party  committing  the  tortious  act, 
or  asserting  the  adverse  right  or  title,  mnst  he  made  defendant,  (a) 
All  natural  persons,  who  have  l^al  capacity  to  sue,  are  liable  to 
be  sued  for  their  tortious  acts.  Therefore  an  infant  may  he 
sued  like  an  adult,  for  torts  committed  by  him,  as  for  slanders, 
assaults,  batteries,  trespasses  and  the  like.  But  a  slave,  who  is 
not,  in  general,  considered  a  person,  but  a  thing,  cannot  be  sued 
for  a  tort ;  as  an  action  agaiost  him  would  be  wholly  fruitiess. 
And  though  his  master  may,  in  some  cases,  be  liable  for  the 

(a)  Broom  on  Par.  246.    Goodright  r.  OoTBtt,  7  T.  E.  827.    Feme  r.  Wood, 
1  B.  &  P^  678. 
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injury  he  has  committed  to  property^  he  cannot  be  made  respon- 
Bible  for  his  slander,  (i) 

The  person  doing  the  injury  is  the  party  liable ;  and  whether 
he  commits  the  wrong  by  his  own  hands  or  those  of  another,  he 
is  the  one  who  does  the  injury ;  for  he  who  acts  by  another  acts 
himself:  qui/acU  per  cUium  facU  per  8e,(c)  Upon  this  prin- 
ciple, where  an  injury  has  been  committed  by  an  animal,  the 
owner  will  be  responsible,  if  he  knew  of  the  animaFs  evil  pro- 
pensity, and  the  injury  happened  through  his  fault,  (d) 

So  a  person  is  liable  for  an  injury  resulting  from  his  negli- 
gence ;  provided  the  plaintiff  did  not,  by  his  own  negligence  or 
improper  conduct,  substantially  contribute  to  the  occurrence  of 
the  injury  of  which  he  complains,  (e)  And  the  rule,  in  respect 
to  the  liability  of  private  corporations,  for  negligence,  is  precisely 
the  same  as  that  relating  to  individuals.  (/)  It  is  upon  this 
principle  that  rail  road  companies,  turnpike  companies,  plank 
road  companies,  &c.  are  held  liable  for  injuries  happening  to 
passengers  and  others,  or  to  their  property,  in  consequence  of 
their  negligence.  It  is  well  settled,  in  New  York,  as  a  principle 
of  the  common  law,  that  he  whose  negligence  has  contributed  in 
any  essential  degree  to  the  injury  he  has  sustained,  cannot  main- 
tain an  action  to  recover  damages  from  the  other  party  whose 
acts  of  negligence  have  also  contributed  to  produce  the  injury.  (^) 
Thus  where  in  an  action  against  a  rail  road  company,  to  recover 
damages  for  an  injury  sustained  by  the  plaintiff's  intestate,  in 
consequence  of  being  run  against  by  the  locomotive  of  the 
defendant,  while  crossing  the  rail  road  track  in  a  sleigh,  it  ap* 

[h)  3  Bout.  Inst.  ^  2766.  Barb.  674.    Sheffield  ▼.  Rochester  and 

0  Id.  J  2767.  Syracuse  Rail  Road   Co.,  21  id.   389. 

,0)  Ibid.  Willetts  y.  Baffalo  and  Rochester  RaU 

(e)  Broom  on  Par.  246.    Lynch  v.  Road  Co.,  14  id.  685.    Clark  v.  Syra- 

Hurdin,  1  Ad.  &  El.  N.  S.  20.    Bntter-  cuae  and  Utica  Rail  Road  Co.,  11  Barb, 

field  ▼.  Forrester,  11  Saat,  60.    Bills  v.  112.    Brand  v.  Schenectady  and  Troy 

Brown,  9  C.  &  P.  601.  Rail  Road  Co.,  8  id.  868.    Spencer  v. 

(/)  Robinson  y.  New  Tork  and  Erie  Utica  and  Schenectady  Rail  Road  Co., 

R.  R.  Co.,  27  Barb.  612.  6  id.  887.    As  to  what  amounts  to  neglt- 

(g)  Dascomb  y.   Buffalo  and    State  gence  in  a  plaintiff  for  which  he  should 

Line  Rail  Road  Company,  27  Barb.  221.  be  nonsuited,  in  an  action  against  a  rail 

Lehman  y.  City  of  Brooklyn,  29  id.  road  company  to  recover  damages  for 

284.    Brooks  y.  Buffalo  and  Niagara  the   negligence    of  its    servants,    see 

Falls  Rail  Road  Co.,  26  id.  600.    Terry  Bieseigal  y.  N.  T.  Central  Rail  Road 

▼.  New  York  Central  Rail  Road  Co.,  22  Co.,  38  Barb.  420. 
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peared  from  the  plaintiff's  testimony^  which  was  dear^  explicit 
and  undisputed,  that  the  n^ligence  and  imprudence  of  the 
intestate  contributed  to  the  injury,  it  was  held  that  the  judge 
properly  nonsuited  the  plaintiff,  instead  of  submitting  the  ques^ 
tion  of  negligence  to  the  jury.(&) 

The  engineer  who  conducts  a  train  of  cars  upon  a  rail  road, 
and  a  fireman  who  is  hired  by  him,  and  has  charge  of  the  brake, 
under  his  direction,  are  both  servants  of  the  rail  road  company, 
and  they,  and  the  company,  are  all  responsible,  either  jointly  or 
severally,  for  an  injury  resulting  from  negligence  in  conducting 
the  train,  (i) 

The  general  rule  is  that  where  work  is  done  under  a  contract, 
and  an  injury  to  an  individual  occurs  from  the  act  or  negligence 
of  the  servants  of  the  contractor,  the  owner  of  the  property  is 
not  responsible.  But  to  this  general  rule  there  are  exceptions, 
as  where  the  work  or  erection  is  itself  a  nuisance;  or  where  the 
injury  was  a  necessary  result  of  the  contract,  &c.(k) 

The  loss  of  the  goods  of  a  guest,  while  he  is  at  an  inn,  is  pre- 
sumptive evidence  of  negligence  on  the  part  of  the  innkeeper. 
Upon  this  presumption  he  is  prima  facie  liable.  But  he  can 
repel  it  by  showing  that  the  loss  is  attributable  to  the  personal 
negligence  of  the  guest  himself.  (Q  Gross  negligence  need  not 
be  shown.  It  is  enough  to  exonerate  the  innkeeper,  if  the 
guest  has,  by  his  own  neglect  or  imprudence,  exposed  his  goods 
to  peril,  (m) 

An  officer,  who  executes  a  lawful  writ  in  an  unlawful  way, 
though  innocently,  under  the  direction  of  his  superior,  will  be 
liable  for  the  injurious  act ;  and  if  the  plaintiff  in  the  suit 
directed  the  manner  of  executing  it,  he  will  be  responsible, 
al80.(n)  But  if  the  court  has  jurisdiction  of  the  parties  and 
the  subject  matter,  aii  officer  will  be  justified  in  executing  the 
process,  though  it  be  void ;  because  the  officer  is  not  allowed  to 
judge  as  to  the  validity  or  invalidity  of  the  process,  and  if  he 

{h)  Harins  y.  N.  Y.  and  Erie  Rail  (t)  Fowler  ▼.  Dorlon,  24  Barb.  384, 

Boad  Co.,  18  Barb.  9.  (m)  Ibid. 

(0  Saydam  t.  Moore,  8  Barb.  858.  (n)  8  BoaT.  Inst.  ^  2767.    See  Mei^ 

(k)  Vanderpool  y,  Hossod,  28  Barb,  hm  v.  Sdmonson,  1  B.  &  ?.  869. 
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fiulfl  to  execute  it,  he  may  be  punished  for  contempt.  Yet  if 
the  process  is  void  the  plaintiff  and  his  attorney  are  liabla(o) 

A  justice  of  the  peace,  who,  having  jurisdiction,  causes  one 
to  be  arrested  criminally,  will  not  be  liable  to  an  action  therefor, 
if  it  does  not  appear  that  he  acted  knowingly  in  violation  of 
law ;  as  where  he  issued  a  warrant  of  arrest  without  a  previous 
oath.  But  although  his  process  may  be  illegal,  it  will  justify 
the  constable,  if  the  justice  had  jurisdiction. (p) 

A  jailor  will  be  liable  for  a  fidse  imprisonment  if  it  appears 
upon  the  face  of  the  commitment  that  it  is  ill^aL(j^) 

Where  there  is  firaud,  and  damage  resulting  from  it,  and  con- 
templated at  the  time,  as  one  of  its  results,  the  party  guilty  of 
the  fraud  is  responsible  to  the  person  injured.  Upon  this  prin- 
ciple, a  person  making  false  or  fraudulent  representations  from 
which  an  injury  results  is  liable  to  the  party  injured,  (r)  Hence 
where  A.  sells  a  gun,  with  a  fraudulent  warranty,  to  B.  for  the 
use  of  C,  to  whom  the  warranty  is  either  directly  or  indirectly 
communicated,  and  who  is  injured  by  the  bursting  of  the  gun, 
A  is  liable  to  B.  on  the  warranty,  by  reason  of  the  privity  of 
contract,  and  to  0.  for  the  injury  resulting  from  the  false  repre- 
sentation. («) 

A  sheriff  may,  in  the  execution  of  a  lawful  writ,  call  to  his 
assistance  the  posse  comitatus;  that  is,  the  aid  of  such  citizens 
as  may  be  requisite  to  enable  him  to  execute  the  writ.  And  in 
such  case,  although  the  sheriff  may  be  acting  without  author- 
ity, yet  it  would  seem  that  any  person  obeying  his  command, 
unless  aware  of  that  fitct,  will  be  protected.(^) 

The  act  of  exploding  fire  crackers,  in  the  public  streets  of  a 
dty,  is  wrongful  and  unlawful ;  and  if  any  injury  to  the  per- 
sons of  individuals,  or  to  property,  animate  or  inanimate,  results 
therefrom,  the  wrongdoer  is  liable  to  compensate  the  sufferer,  (u) 

An  action  lies  against  one  who  commits  a  trespass  upon,  or 

o)  8  Bonv.  iDft.^  2767.   SWiU.  868.  B.  496.    Jones  ▼.  Bright,  5  Biufr.  682. 

p)  Id.  p.  180.  Langridse  r.  Levy,  2  M.  d&  W.  519, 682. 

Iq)  Ibid.  (0  Vi'n.  Ab.,  Sheriff;  B.     8  Bout. 

ir)  Broom  on  Par.  247.    Langridi^a  Inst  180. 

V.  Levy,  2  M.  A*  W.  682.   4  id.  887.   Pil-  (u)  Gonklin  r.  Thompson,  29  Barb, 

more  7.  Hood,  6  Bing.  N.  0.  97.  218. 
(«)  Brown  ▼.  Bdgington,  2  Scott  N. 
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doei  an  isjoij  to  personal  property,  or  for  approptialiiig  it  to 
the  fortfB  nm,  as  in  the  caae  of  trover  and  conTonkm.  And 
in  all  cases  where  one  wonld  be  liable  to  an  action,  fx  a  trespass 
committed  by  his  agent  or  servant^  to  the  j^ersoii  of  another,  he 
will  be  responsible  lor  their  acts  when  cammitting  an  injniy  to 
the  personal  property  of  the  plainti£(9) 

With  respect  to  real  property j  a  man  nu^^  be  soed  for  his 
misfeasance  or  malfeasance ;  as  for  obstructing  anci^it  lights,  or 
n^Iecting  to  repair  fisnces,  private  ways,  &c  when  he  is  bomid 
to  do  so.  Such  action  may  be  faronght  against  the  occupier  of 
the  premises,  and  not  the  owner  of  the  land,  unless  he  cove- 
nanted to  repair.(ft;)  Thns  the  occupant  of  a  dose,  the  owner 
of  which  is  bound  to  tnaintftin  the  fence  whidi  divides  it  from 
another,  is  liable  to  the  neighboring  landholder,  for  damages 
sustained  in  consequence  of  the  fence  going  to  decay ;  whatever 
agreement  he  may  have  made  with  a  third  person  about  repair- 
ing it.(a:)  And  a  person  in  possession  of  prranises  upon  whidi 
a  nuisance  has  been  placed,  is  liable,  whether  he  raised  it  or 
not(y)  So  when  premises  are  wasted,  the  party  liable  is  he 
who  stood  in  the  relation  of  tenant  to  the  plaintiff,  at  the 
time.(z) 

When  an  injury  arises  in  consequence  of  the  n^lect  of  a 
public  duty,  the  person  who  filled  the  office  in  question  is  the 
party  who  is  alone  to  be  sued.  But  a  judicial  officer,  while 
acting  within  his  jurisdiction,  is  not  liable  to  an  action  for  any 
apparent  neglect  of  his  duty,  nor  for  any  mistake  he  may  com- 
mit, in  the  execution  of  his  office.(a)  A  ministerial  officer  may 
be  sued  for  an  abuse  of  the  authority  given  him ;  and  as  a  gen- 
eral rule  he  is  responsible  for  the  acts  of  his  deputie8.(i) 

(«)  Bouv.  Inst.  ^  2768.  {z)  Bee  Berry  ▼.  Heard,  Cra  Oar. 

\w)  Ibid.  242.    Gndlop  r.  Bandall,  4  Mod.  9. 

Ix)  Payne  v.  Rogers,  2  H.  Black.  860.  (a)  Bout.  Inst.  %  2769. 

(y)  Tenant  ▼.  Qoldwin,  1  Salk.  860.  (2»)  Ibid. 
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Section  2. 

JOINDEB  OF  DEFENDANTS. 

The  general  rule  is  that  in  an  action  of  tort^  all  persons  con- 
cerned in  the  wrong  are  liable  to  be  charged  as  principals  ;(a) 
bnt  the  plaintiff  may,  at  his  election,  sue  one  or  more,  without 
exposing  himself  to  a  plea  in  abatement,  for  non-joinder.  (6) 

There  are  torts  which,  when  committed  by  several,  may 
authorize  a  joint  action  against  all  the  parties ;  but  when,  in 
legal  contemplation,  several  cannot  concur  in  the  act  complcdned 
o^  separate  actions  must  be  brought  against  each.  The  cases 
of  several  persons  joining  in  the  publication  of  a  libel,  a  mali- 
cious prosecution,  or  an  assault  and  battery,  are  cases  of  the 
first  kind ;  verbal  slander  is  a  case  of  the  second  kind.(c)  When 
persons  have  committed  a  tort  which  was  capable  of  being  done 
by  several,  they  may  be  jointly  sued,  or  the  plaintiff  may  sue 
one  or  more  of  them  without  the  others,  at  his  election.  (^ 
Whether  several  persons  can,  in  legal  contemplation,  be  con- 
cerned in  a  wrongful  act,  depends  on  the  nature  of  the  act 
Thus,  case  lies  against  two  persons  for  negligently  driving  a 
carriage  jointly  hired  by  them,  and  of  which  they  were  in  the 
joint  possession  at  the  time  of  the  accident  occurring,  (e)  And 
if  two  persons  falsely  and  maliciously  procure  another  to  be 
indicted,  an  action  on  the  case  will  lie  against  both ;(/)  or  one, 
only,  may  be  8ued.(gr).  So,  the  engineer  who  conducts  a  train 
of  cars  upon  a  rail  road,  and  a  fireman  who  is  hired  by  him  and 
has  charge  of  the  brake  under  his  direction,  being  both  servants 
of  the  rail  road  company,  they,  and  the  company,  are  all  respon- 
sible, either  jointly  or  severally,  for  an  injury  r^ulting  from 
negligence  in  conducting  the  train.  (A)  In  like  manner,  several 
may  be  sued  in  trover,  if  there  be  a  joint  conversion  ;(t)  and  in 

(a)  Broom  on  Par.  248.    Cranch  v.  ford,  14  John.  426.    Gnille  r.  Swan,  19 

White,  1  Bing.  N.  C.  418.  id.  881. 

(p)  BriBtow  ▼.  James,  7  T.  B.  259.  (e)  DavejT.  Chamberlain,  4  Esp.  229. 

Sutton  ▼.  Clarke,  6  Taunt.  29.  (/)  2  Wms.  Sannd.  117  a,  n.   (2). 

(e)  Thomas  y.  Rumsey,  6  John.  82.  Pencavin  y.  Trapping,  Latch.  262. 

id)  Bac.  Ab.,  Action,  Qui  Tam  J>.  Cg)  Mills  y.  Mills,  Oro.  Car.  239. 

Boll.  Ab.  707.    8  East,  62.    7  T.  B.  259.  (A)  Suydam  y.  Moore,  8  Barb.  868. 

5  Id.  661.    6  Tauit.  29.    Low  y.  Mum-  {%)  NicoU  y.  Glennie,  1  M.  &  8. 688. 
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trespass,  provided  the  trespasses  complained  of  are  not  of  several 
and  distinct  kinds.  (J;)  So,  if  several  are  guilty  of  the  same 
slander,  there  must  be  separate  actions.  (Q  Bat  he  who  com- 
poses and  he  who  publishes  a  libel,  or  causes  another  to  publish 
it,  may  be  sued  jointly,  for  they  conduce  jointly  to  the  injury.  («i) 

In  respect  to  an  action  for  a  trespass,  the  rule  is  that  all 
persons  who  aid  or  counsel,  direct  or  join,  are  joint  trespassers, 
and  liable  to  be  sued  jointly,  (n)  Yet  a  person's  subsequent 
assent  to  a  trespass  will  not  suffice  to  render  him  a  co-trespasser^ 
unless  the  trespass  was  done  to  his  use,  or  for  his  benefit,  (o) 

Where  one  constable  seizes  property  under  an  attachment 
issued  by  a  justice,  and  another  constable  levies  upon  the  same 
property,  by  virtue  of  an  execution  in  the  attachment  suit,  the 
possession  of  the  two  officers  is  sufficiently  simultaneous  to  sub- 
ject them  to  an  action  as  joint  trespassers,  and  consequently 
replevin  lies  against  them  jointly. Q)) 

If  the  parties  committing  a  tort  are  the  joint  owners  of  the 
land,  and  the  tort  consisted  in  the  commission  of  some  act 
which,  as  such  owners,  they  were  bound  to  perform,  they  must 
be  joined  in  the  action ;  as,  in  such  cases,  the  title  to  realty  will 
come  in  question ;  that  is,  whether  the  defendants,  by  reason  of 
their  ownership,  were  bound  to  perform  the  act,  for  the  omission 
of  which  the  action  was  brought,  (g)  If,  however,  the  act  com- 
plained of  consists  in  malfeasance,  as  if  the  defendants  have 
erected  a  nuisance  on  their  land,  no  advantage  can  be  taken  of 
the  non-joinder,  for  in  such  case  their  title  cannot  come  in  ques- 
tion ;  and  they  are  equally  liable  whether  they  have  a  right  to 
the  land  or  not.(r) 

When  a  sheriff  is  liable  for  the  trespass  or  misfeasance  of  his 
deputy,  both  may  be  sued  jointly,  for  the  wrongful  act.(«)  For 
removing  goods  firom  demised  premises,  contrary  to  the  statute, 

(k)  2  WnuL  Sannd.  117  a.    Bao.  Ab.,       (o)  Wilson  ▼.  Barker,  4  B.  d&  Ad.  614, 

Actions  (C).  616. 

(0  Cliainberlain  v.  White,  Cro.  Jac.       (p)  Sprague  v.  EJieeland,  12  Wend. 

647.  161. 

(«i)  Broom  on  Par.  249.    See  Martin       (q)  Low  ▼.  Mnmford,  14  John.  426. 
▼.  Kennedy,  2  B.  &  P.  69.    Watto  ▼.        (r)  Ibid. 
Praser,  7  C.  &  P.  869.  (#)  Waterbury  y.  Weetenrelt,  5  Seld. 

(n)  Petrie  r.  Lamont,  1  Car.  A*  Marsh.  698.    King  y.  Orser,  4  Buer,  481 :  eon- 

W.  tra,  1  Pick.  62. 
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only  one  penalty  can  be  recovered,  and  all  who  assist  in  the 
commission  of  the  offense  may  be  sued  together.  (^) 

A  passenger  injured  by  a  collision  resulting  from  the  concur- 
rent negligence  of  two  rail  road  corporations,  may  maintain  a 
joint  action  against  both.(«»)  And  where  two  corporations, 
chartered  respectively  by  the  states  of  Michigan  and  Indiana, 
with  power  i6  each  to  build  and  operate  a  rail  road  within  its 
own  state,  had  united  in  the  business  of  transporting  passen- 
gers over  a  third  road,  in  the  state  of  Illinois,  beyond  the  limits 
authorized  by  the  charter  of  either,  it  was  held  that  such  cor- 
porations were  jointly  liable  for  injuries  to  a  passenger,  result- 
ing from  the  negligence  of  their  employees,  (v) 

An  attorney  and  client  may  be  treated  as  joint  trespassers, 
for  an  illegal  arrest  made  by  the  attorney,  or  his  agent,  (u;) 
And  where  an  arrest  is  made  under  process  which  is  afterwards 
set  aside  for  irr^ularity,  the  attorney  in  the  suit  is  liable  in 
trespass,  as  well  as  the  plaintiff,  (a;) 

Where  the  publication  of  a  libel  is  the  joint  act  of  several 
persons,  a  joint  action  will  lie.  If  separate  suits  are  brought 
against  each,  the  plaintiff  can  have  but  one  satisfaction,  but 
may  elect  de  mdioribus  damni8,(y) 


Section  3. 


ASSIGNEES. 


There  cannot,  strictly  speaking,  be  any  assignment  of  liability 
for  a  tort,  except  by  the  death  of  the  wrongdoer,  in  which  case, 
tiie  remedy,  if  any,  survives  against  his  personal  [representa- 
tives, (a)  Yet  if  a  man  has  a  cause  of  action  against  two,  he 
may  sue  which  he  pleases.  Thus  if  A.  takes  the  goods  of  C, 
and  B.  takes  them  from  A.,  G.  can  maintain  an  action  agaixist 

(i)  Conley  ▼.  Palmer,  2  Comst.  182.  (w)  Barker  ▼.  Brabam,  3  Wils.  868. 

(ii)  Colegrove  t.  N.  Y.  and  New  Ha-  Bates  t.  Pilling,  6  B.  &  C.  88. 

Yen  and  N.  T.  and  Harlem  R.  R.  Com-  (x)  Codington  t.  Lloyd,  8  Ad.  &>  EI. 

panies,  20  N.  Y.  Rep.  492.  449. 

(«)  BiBsell  ▼.  Michigan  Southern  and  (y^  Thomas  r.  Ramsey,  6  John.  26.  * 

Korihem  Indiana  Rail  Road  Companies.  (a)  Broom  on  Par.  252» 
22  N.  T.  Rep.  268. 
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A.  or  B.,  at  his  election.  (&)  So,  an  estate  may  be  assigned,  on 
which  was  erected  a  nuisance,  and  the  assignee  will  be  liable  for 
continaing  it,  after  coming  into  possession  of  the  estate.(c) 
And  the  rule  is  the  same,  in  case  of  a  purchase  of  premises  on 
which  a  nuisance  exists,  although  there  was  a  demise  for  a  term, 
at  the  time  of  the  purchase,  so  that  the  purchaser  had  no  oppor- 
tunity to  remove  the  nuisance ;  for  by  purchasing  the  reversion, 
he  makes  himself  liable  for  the  nuisance.  (cQ 

The  assignees  of  a  bankrupt  cannot  be  sued,  at  law,  as  such, 
for  a  tort.(e)  For  a  tortious  act  done  by  one  of  the  assignees, 
only,  the  action  must  be  brought  against  him  only,  the  others 
not  being  answerable.  (/) 


Section  4 

BAXKBtrPTS  AND  INSOLVENTS. 

A  bankrupt  is  discharged,  by  his  certificate,  only  from  debts 
or  claims  provable  under  the  commission ;  and  since  the  dam- 
ages recoverable  for  a  tortious  act  are  in  their  nature  unliqui- 
dated^ are  ascertainable  only  by  the  intervention  of  a  jury,  and 
do  not  constitute  a  debt  until  judgment  is  obtained,  it  follows 
that  a  certificated  bankrupt  will  remain  liable  for  all  torts  com- 
mitted by  him,  prior  to  the  date  of  his  certificate,  (a) 

When  the  plaintiff  has  his  election  to  sue  in  tort,  or  in  form 
ex  contractu^  he  may,  by  adopting  the  former  mode  of  declaring, 
prevent  the  bankruptcy  and  certificate  from  being  pleaded  in 
bar.  (6)  Therefore  bankruptcy  is  no  bar  to  an  action  for  mesne 
profits  ;(c)  or  to  an  action  of  trover,  where  the  conversion  was 
before  the  bankruptcy  ;(d)  nor  to  an  action  on  the  case  for  sell- 
ing out  stock  contrary  to  orders,  (e) 

(&)  Broom  on  Par.  262.    Bac.  Ab.,  Peell,  S  B.  Sb  AM.  40S.    Kellogg  ▼. 

Actions  (B).  Schuyler,  2  DeDio,  78. 

(c)  Com  Dig..  Nnisance  B.  Rosewell  (b)  Ibid,  2Sd.  Parker  t.  Norton,  6 
T.  Prior,  2  Balk.  460.    1  B.  &  P.  409.  T.  R.  696.    6  Bing.  70. 

[d)  Rex  V.  Pedly,  1  Ad.  &  El.  827.  (c)  Gfoodtitle  r.  North,  2  Dong.  68& 
e)  Ridout  t.  Brough,  Cowp.  184, 185.    Lloyd  v.  Peell,  8  B.  &  Aid.  408. 
;/)  Broom  on  Par.  282.    Bac.  Ab.,        (d)  Parker  v.  Norton,  6  T.  R.  696. 

Bankrupt  (D).  (0)  Parker  7.  Crole,  5  Bing.  69.    Fon- 

(a)  Broom  on  Par.  282.    Walter  t.    ter  t.  Sortees,  12  East«  605. 
Bherlock,  cited  8  Wils.  872.    Lloyd  ▼. 
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Neither  will  ineolvency  diBcharge  a  right  of  action  for  a  tort^ 
in  any  case.  It  merely  liherates  the  defendant  from  arrest 
when  he  has  received  the  henefit  of,  and  been  discharged  nnder^ 
the  insolvent  laws.  An  insolvent  debtor  may,  therefore,  be 
sued  for  torts  committed  by  him  previous  to  his  discharge.  (/) 
And  a  discharge  obtained  after  verdict,  but  before  judgment,  in 
an  action  of  trespass,  will  not  protect  a  defendant  from  impris- 
onment. (9^)  Yet  if  a  Judgment  has  been  obtained,  in  an  action 
for  a  tort,  previous  to  the  discharge,  the  discharge  will  extin- 
guish it,  and  protect  the  defendant.  (A) 


Sbction  5. 

CORPOBATIONS. 

Corporations  are  liable,  by  the  common  law,  in  the  actions  of 
trespass,  trover,  trespass  on  the  case  ex  delicto,  &c.  for  torts 
committed  or  authorized  by  them  ;  and  for  this  purpose,  as  well 
as  in  matters  of  contract,  the  acts  of  their  agents  are  regarded 
as  the  acts  of  the  corporation,  (a)  And  this  though  the  agent 
was  not  appointed  by  seal,  if  such  act  be  an  ordinary  service 
within  the  scope  of  his  authority,  such  as  a  distress(&)  profess- 
edly made  under  a  statute,  for  a  debt  due  to  the  corporation. 
And  a  jury  may  infer  the  agency  from  an  adoption  of  the  act 
by  the  corporation ;  as  from  their  having  received  the  proceeds 
of  the  seizure,  (c)  and  trover,  trespass  or  case  will  lie  accord- 
ingly, (d)  Hence,  it  is  well  settled  that  a  rail  road  company  is 
answerable  to  third  persons,  as  principal,  for  neglect  or  want 

(/)  Broom  on  Par.  284.    Lloyd  t.  Cowen,  486.    Hawkins  t.  Dntchess  and 

Neele,  2  Chit.  Rep.  222.    Llojd  v.  Peell,  Orange  Steamboat  Co.,  2  Wend.  452. 

8  B.  &  Aid.  407.    Strong  v.  White,  9  17  Mass.  Rep.  508.    9  Serg.  &  R.  94. 

John.  161.    Kennedy  t.  Strong,  10  id.  2  Aik.  255.    2  Hill,  (S.  Oar.)  578.    4 

289.     8.  C.   14  John.  128.    People  v.  Ham.  500,  514.    Wright,  608.    4  Serg. 

Marine  Conrt,  8  Cowen,  860.    Bz  parte  &  R.  16.    4  Wash.  C.  0.  106.    7  Mass. 

Thayer,  4  id.  66.  R.  187.    2  Harring.  514. 


(jg)  Hodges  t.  Chase,  2  Wend.  248.  (6)  Broom  on  Par.  250.     Carey  ▼. 

(A)  Luther  t.  Deyo,  19  Wend.  629.  Mathews,  cited  1  Salk.  191. 

Hayden  T.  Palmer,  24  id.  864.    Ex  parte  (c)  Smith  v.  Birmingham  Gas  Co., 

Thayer,  4  Cowen,  66.     Deyo  y.  Van  1  Ad.  &  £1.  526.    Tarborongh  T.  Bank 

Valkenhnrgb,  6  Hill,  242.  of  England,  16  East,  6. 

(a)  Beach  t.  The  Fulton  Bank,  7  {d)  Broom  on  Par.  250.    16  East,  7. 
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of  skill  in  any  of  its  agents,  (e)  Whether  the  engine  or  car 
which  it  places  upon  the  road  for  the  purpose  of  carrying  pas- 
sengers has  heen  manufactured  in  its  own  workshop,  hy  agents 
employed  directly  for  that  purpose,  or  hy  a  manufacturer  en- 
gaged in  the  husiness  of  supplying  such  articles  for  sale,  the 
company  is  alike  hound  to  see  that,  in  the  construction,  no  care 
or  skill  has  heen  omitted  for  the  purpose  of  making  such  engine 
or  car  safe.  If  a  defect  exists,  in  the  construction,  which  might 
have  been  detected  and  remedied,  the  company  is  answerable  for 
the  consequences.  (/) 

An  action  on  the  case  lies  against  a  rail  road  company  for  a 
nuisance,  in  running  its  cars  and  engines,  ringing  bells,  blowing 
off  steam  and  making  other  noises  in  the  neighborhood  of  a 
church,  or  meeting  house,  on  the  sabbath,  and  during  public 
worship,  which  so  annoy  and  molest  the  congregation  worshiping 
there  as  greatly  to  depreciate  the  value  of  the  house,  and  render 
it  unfit  for  a  place  of  religious  worship.  (^)  Such  an  action  is 
properly  brought  against  the  rail  road  company,  as  a  corporation, 
instead  of  against  its  agents  who  caused  the  noises  to  be  made.  (A) 
So,  where  a  rail  road  company  neglects  to  erect  fences  on  the 
sides  of  the  rail  road,  and  to  construct  and  maintain  cattle- 
guards,  at  road-crossings,  as  required  by  statute,  and  a  cow 
comes  upon  the  track,  and  is  run  over  by  the  engine  and  killed, 
the  company,  or  its  agents,  are  liable  in  damages,  to  the  owner 
of  the  cow;  without  any  proof  of  negligence. (t)  And  when  a 
rail  road  company  is  in  default  for  not  repairing  a  gap  in  a  fence, 
and  a  horse  passes  through  the  gap,  upon  the  rail  road  track, 
and  is  there  killed,  the  mere  n^ligence  of  the  owner  in  permit- 
ting the  horse  to  run  at  large  will  not  constitute  a  defense  to  an 
action  against  the  rail  road  company,  to  recover  the  value  of 
the  horse,  (i)  The  engineer  who  conducts  a  train  of  cars  upon 
a  rail  road,  and  a  fireman  who  is  hired  by  him,  and  has  charge 
of  the  brake  under  his  directions,  are  both  servants  of  the  com^ 

(e)  Hegeman  t.  The  Western  Rail  tady  r.  The  Schenectady  and  Troy  Bail 

Boad  Corporation,  16  Barb.  368.    Chap-  |load  Co.,  6  Barb.  79. 
man  ▼.  N.  Y.  Central  Bail  Boad  Ca,       (h)  Ibid. 
81  id.  899.  (%)  Suydam  ▼.  Moore,  a  Barb.  86& 

;/)  Ibid.  (ib)  Munch  y.  New  Tqrk  Central  Bail 

f)  First  Baptist  Church  in  Scheneo*  Boad  Co.,  29  Barb.  649, 


s,^ 
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panj,  and  they,  and  the  oompany,  are  all  responsible,  either 
jointly  or  severally,  for  an  injury  resulting  from  negligence  in 
conducting  the  train.  (Q  As  a  general  rule,  where  a  horse  is 
wrongfully  in  the  highway,  and  from  thence  strays  upon  a  rail 
road  track,  and  is  killed  by  the  engine  in  passing,  the  rail  road 
company  is  not  liable  to  the  owner  of  the  horse,  for  his  value, 
unless  the  injury  was  the  result  of  the  gross  negligence  of  the 
engineer.  But  if  the  company  has  failed  to  comply  with  the 
directions  of  the  statute  by  which  all  rail  road  companies  are 
required  to  erect  and  maintain  fences  &c.,  and  to  construct  and 
maintain  cattle-guards  at  all  crossings  &c.,  it  is  chargeable  with 
negligence,  and  responsible  for  the  injury,  (^n) 

Where  a  horse,  while  being  led  along  the  highway,  by  its 
owner,  is  so  frightened  by  an  engine  and  train  of  cars  rapidly 
passing  along  upon  a  rail  road  near  by,  that  he  bursts  a  blood 
vessel,  and  dies,  no  action  will  lie,  against  the  rail  road  company, 
for  the  injury ;  unless  it  was  the  result  of  some  wrongful  act  of 
the  company,  either  of  omission  or  commission,  (n)  An  encroach-* 
ment  by  a  rail  road  company  upon  a  turnpike,  however,  is  a 
public  nuisance,  for  which  the  company  is  liable,  in  an  action  at 
the  suit  of  any  one  sustaining  a  particular  injury,  (o) 

A  rail  road  corporation,  constructing  its  road  through  one  of 
the  streets  of  a  city,  in  pursuance  of  authority  granted  by  the 
legislature,  and  with  the  consent  of  the  common  council  of  the 
city,  is  not  liable  for  consequential  damages  sustained  by  persons 
owning  land  adjacent  to  the  street,  by  reason  of  the  raising  of 
the  grade  of  the  street ;  provided  the  authorijiy  given  to  the  com- 
pany is  exercised  with  proper  care  and  skill  (j?)  Kor  will  an 
action  lie  against  a  rail  road  company,  under  the  39th  section  of 
the  general  rail  road  act,  for  an  injury  occasioned  by  its  n^lect 
to  ring  the  bell,  or  sound  the  steam  whistle,  after  the  cars  have 
passed  a  crossing.  The  statute  only  enjoins  the  ringing  of  the 
beU^  or  the  sounding  of  the  whistle,  when  the  cars  are  approach^ 

(I)  Mancb  r.  New  York  Central  Bail  (o)   Chapman   y.  The   Albany  and 

Boad  Co.,  29  Barb.  647.  Schenectady  Bail  Boad  Co.,  10  Barb. 

(fli)  Waldron  r.  The  Bensselaer  and  860. 

Baratojra  Bail  Boad  Co..  8  Barb.  890.  (|»)  Wilson  ▼.  Bochester  and  Syra* 

(n)  Moehier  y.  The  Utica  and  Sche-  ctue  Mil  Boad  Co.,  16  Barb.  167. 
aectady  BaU  Boad  Co.,  8  Barb.  427. 
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ing  ^  cro8mng.(q)  To  anthorize  a  recovery  agaiBst  a  rail  road 
oompany,  for  damages  sustained  by  reason  of  the  neglect  of  its 
agents  to  ring  a  bell,  or  sound  a  whistle,  when  abont  to  cross  a 
traveled  street  or  road  with  an  engine,  it  most  appear  that  such 
lieglect  was  the  sole  cause  of  the  damage.  If  the  plaintiff  was 
himsdf  guilty  of  n^ligence  which  contributed  to  the  injury,  he 
cannot  recover,  notwithstanding  the  omission  of  duty  by  the  com- 
pany, (f)  So  where  a  rail  road  company,  by  an  arrangement 
with  another  company,  runs  its  cars  over  the  road  of  the  latter 
company,  and  an  injury  is  sustained  by  an  individual,  by  the 
killing  of  his  cow  by  the  locomotive,  which  injury  results  not 
from  any  negligence  in  the  running  of  the  cars,  but  in  conse^ 
quence  of  the  omission  to  erect  cattle-guards  or  fences,  the  com- 
pany owning  the  locomotive  is  not  liable.  («) 

In  an  action  against  a  rail  road  company,  to  recover  damages 
for  an  injury  sustained  by  the  plaintiff  while  a  passenger  in  the 
cars  upon  a  rail  road,  it  is  not  incumbent  upon  the  plaintiff  to 
prove  actual  negligence  in  the  defendant ;  but  the  onus  probandi 
is  on  the  defendant,  to  show  that  there  has  been  no  disregard  of 
its  duties,  and  that  the  damage  resulted  from  a  cause  which  hu- 
man care  and  foresight  could  not  prevent.  (^) 

And  it  seems  clear  that  a  rail  road  company  cannot,  even  by 
express  agreement  on  the  part  of  a  passenger,  exempt  itself  from 
liability  for  damages  resulting  from  gross  and  criminal  negligence. 
Thus  where  one  was  riding  free,  upon  a  rail  road,  under  an  agree- 
ment by  which  he  assumed  to  do  so  at  his  own  ^^  risk  of  personal 
injury  from  whatever  cause,''  and  by  virtue  of  a  passage  ticket 
having  a  notice  indorsed  thereon,  stating  that  he  assumed  ^'  all 
risks  of  accident,''  and  agreed  that  the  rail  road  company  should 
not  be  liable  ^'  under  any  circumstances,  whether  of  negligence 
by  their  agents  or  otherwise,  for  any  injury  to  the  person,"  &c. 
and  was  killed  by  means  of  a  collision  between  two  trains  of 

(g)  Bascomb  t.  BafiTalo  and   State  429.     Mackey  r.  New  Tork  Central 

Line  Rail  Boad  Co.,  27  Barb.  221.    As  Bail  Road  Co..  27  Barb.  628. 

to  what  will  be  considered  negligence  (r)  Ibid. 

on  the  part  of  the  plaintiff,  contributing  {§)  Parker  ▼.  The  Rensselaer   and 

to  the  injury,  see   Bieseigal   t.  New  Saratoga  Rail  Road  Co.,  16  Barb.  815.  , 

Tork  Central  RaU  Road  Co.,  88  Barb.  (i)  Uolbrook  r.  UUca  and  Schenec- 
tady Rail  Road  Co.,  16  Barb.  118. 
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cars,  throngh  the  groes  negligence  of  the  agents  and  servanta  of 
the  company,  it  was  held  that  the  injtxry  arose  from  a  eanse  not 
mthin  the  risk,  and  constituted  a  good  cause  of  action  in  favor 
of  the  administrator  of  the  deceased,  against  th^  compan7.(t() 
And  the  rule  was  laid  down  that  neither  the  contract,  nor  the 
ticket,  could  be  construed  as  referring  to  injuries  resulting  from 
n^ligenoe  criminal  in  its  nature,  and  which  would  have  subjeoi^ 
the  guilty  agent  to  indictment  and  punishment,  under  (he 
Btatata(t;)  . 

If  a  rail  road  company  alters,  changes  or  affects  a  streapii 
highway,  &c.  it  must  restore  the  same  to  its  former  state,,  so  that 
the  rights  of  third  persons  he  not  affected ;  or  the  corporation 
will  be  responsible  in  damages  for  any  injury  sustained  by  reason 
of  such  omission*  (ur)  Its  liability  does  not  depend  upon  the 
question  of  negligence  or  unahiUfvlneBa.  The  rule  of  the  liability 
of  private  corporations  is  predsdy  the  same  as  that  relating  to 
individuals,  (x) 

Mimicipal  corporatione  are  liable  to  a  private  action  for  ix^u* 
ries  sustained  in  consequence  of  the  misfeasance  or  nonfeasance 
of  their  officers  or  agents  only  in  cases  where  the  duty  to  be  per* 
formed  is  absolute,  and  due  from  the  corporation ;  where  ample 
means  are  placed  at  their  disposal ;  or  where  they  have  under- 
tsken  the  performance  of  a  particular  work  and  have  been  held 
responsible  for  its  complete  and  perfect  execution ;  or  where 
ihey  were  acting  for  the  purposes  of  private  advantage  or  emoX* 
ument,  and  are  to  be  regarded  as  a  private  company,  (y)  A  vHr 
hge  corpomtion  is  not  liable  for  a  nonfeasance  or  a  misfeasftnccr, 
committed  by  independent  corporate  officem.  It  is  liable,  it 
sseiM,  for  injuries  arising  from  an  omission  to  repair  streets, 
when  the  duty  is  due  from  it,  and  absolutely  imposed  upon  it,,  its 
a  corporation ;  but  it  is  not  liable  for  omissions  of  a  duty  speoifi- 
cally  conferred  by  statute,  upon  its  officers.  («) 

Where  the  powers  conferred  upon  a  municipal  corporation,  in 

(«)  Bissen  ▼.  New  Tork  Central  BaU  (fy  Ib!d. 

Bead  Co.,  29  Barb.  602.  m  Hickok  v.  Tnutees  of  Flatti' 

Ibid.  bargh,  16  Barb.  427. 

J  Robinson  t.  N.  7.  and  Erie  Bafl  (s)  Ibid. 
Co.,  27  Barb.  612. 
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respect  to  streets  and  sidewalks,  are  specified  in  its  diarter,  and 
such  powers  are  merely  discretionary,  no  absolute  and  impera- 
tive duty  to  repair  the  sidewalks  being  imposed  npon  the 
corporation,  such  corporation  is  not  liable  in  damages  to  an 
individual,  for  injuries  sustained  in  consequence  of  the  defect- 
ive condition  of  a  sidewalk,  (a)  Before  an  action  will  lie  at  the 
suit  of  an  individual  sustaining  peculiar  damages,  against  a 
municipal  corporation,  for  an  omission  to  perform  a  duty 
enjoined  by  law,  it  must  be  shown  that  the  duty  has  been 
imposed  abaolvtdy  and  imperatively,  and  does  not  rest  in  dis- 
cretion,(b)  Accordingly,  it  has  been  held  that  the  statute 
authorizing  the  city  of  New  York  to  cause  common  sewers, 
drains  and  vaults  to  be  made,  conferring  as  it  does,  discretionary 
powers  as  to  the  time  and  place  of  constructing  such  works,  a 
private  action  cannot  be  maintained  against  the  corporation, 
for  an  omission  to  construct  a  particular  improvement  of  that 
kind,  though  the  neglect  be  charged  to  be  willful,  (o)  Nor  is  a 
municipal  corporation  liable  for  damages  resulting  from  the  im- 
proper execution  of  a  public  work  by  agents  whom  they  are 
bound  to  employ.((2)  Otherwise  ^here  an  absolute  duty,  spe- 
cifically due  ftom  the  corporation,  as  such,  has  been  toholly  neg- 
lected  by  its  agents,  (e)  Hence,  for  a  neglect  to  repair  existing 
sewers  and  drains,  by  which  an  individual  is  injured,  an  action 
lies.(/)  So,  where  a  corporation  having  power  ''to  cause  com- 
mon sewers,  drains  &c.  to  be  made,  in  any  part  of  the  city,'' 
directed  a  culvert  to  be  built,  to  dischai^  the  waters  of  a 
stream,  and  the  culvert,  in  consequence  of  its  want  of  capacity 
and  the  unskillfulness  of  its  construction,  failed  to  discharge  the 
waters,  so  that  they  were  set  back  upon  the  factory  of  the  plain- 
tiffi),  and  injured  their  property,  situated  therein,  it  was  held 
that  the  corporation  was  liable  for  the  damage,  it  being  their 
duty  to  see  that  the  work  was  carefully  and  skillfully  done.(^) 

(a)  Peck  T.  Village  of  Batarla,  82  (d)  Mayor  dtc.  of  New  Tork  ▼.  Furze, 

Barb.  684.    Cole  ▼.  Tnuteea  of  Medina,  8  Hill,  612. 

27  id.  218.  (e)  Ibid. 

SIbld.  If)  Wilson  t.  Mayor  Ac.  of  New  York, 

Wilson  ▼.  Mayor  &c.  of  New  York,  1  Denio,  696. 

1  Denio,  696.  (a)  RochoBter  White  Lead  Co.  r.  City 

of  Bocheeter,  8  N.  Y.  Bep.  468. 
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And  where  the  trastees  of  a  Tillage  are  made,  by  its  charter, 
commissioners  of  highways,  they  are  to  be  regarded,  in  respect 
to  that  function,  not  as  independent  public  officers^  but  as  the 
agents  of  the  corporation,  so  as  to  make  the  latter  civilly  respon- 
sible for  their  acts  or  omissions,  according  to  the  law  of  master 
and  servant.  Accordingly,  where  the  trustees  of  a  village, 
being  such  commissioners  of  highways  for  the  territory  within 
its  limits,  constructed  a  hridgt  within,  and  with  the  funds  of 
the  village,  in  so  negligent  andu  nskillful  a  manner  that,  by  means 
thereof,  the  plaintiff's  building  was  carried  away  during  a 
freshet ;  it  was  held  that  the  building  of  the  bridge  was  a  cor- 
porate act,  and  that  the  corporation  was  responsible  for  the 
damage  done.  (A) 

And  a  city  corporation  is  bound  to  keep  its  streets  and 
avenues  in  repair,  so  as  to  be  safe  for  the  traveling  public,-  and 
is  liable  to  individuals  sustaining  damages  in  consequence  of  its 
neglect,  (i)  But  a  city  corporation  is  not  liable  for  acts  of  indi- 
viduals, obstructing  streets  and  occasioning  damage  to  travelers, 
unless  its  officers  have  notice  of  the  obstructions,  (i)  Nor  is  it 
liable  for  injuries  to  third  persons,  occasioned  by  the  negligence 
of  workmen  engaged  in  grading  a  street,  under  the  direction  of 
a  person  who  has  entered  into  a  contract  with  the  corporation 
to  perform  the  work  in  conformity  to  a  plan  referred  to  in  the 
contract,  for  a  specified  sum  to  be  paid  by  the  corporation ;  the 
contractor,  in  such  a  case,  not  being  the  servant  or  agent  of  the 
corporation.  (2)  Neither  is  a  municipal  corporation  liable  for 
consequential  damages  sustained  by  the  owner  of  lands  which 
are  injured  by  the  excavation  of  the  adjacent  land,  for  a  street ; 
where  there  is  no  allegation  of  malice,  or  want  of  care  or  skill,  (m) 

A  municipal  corporation  is  liable  for  a  tortious  act,  as  a  tres- 
pass, committed  by  an  agent  pursuant  to  its  directions,  in 

{h)  Conrad  ▼.  Trustees  of  the  Villftge  (m)  Radcliff 's  Ez'rs  r.  Mayor  Ax.  of 

of  Ithaca,  16  N.  Y.  Rep.  158.  Brooklyn,  4  N.  Y.  Bep.  196.    See  the 

(ft)Hat8oaT.  BIayor&c.ofNewYork,  same  rule  applied  to  a  rail  road  com- 

h  Seld.  168.  pany  constnicttng  its  road  throasrh  the 

(ife)GriffinT.  Mayor  &c.  of  New  York,  streets  of  a  city.  Chapman  ▼.  Albany 

6  Beid.  466.  and  Schenectady  BaU  Boad  Company, 

(Z)  Pack  V.  Biayor  Slc,  of  New  York,  10  Barb.  860. 
4  Seld.  222.    See  also  Kelly  r.  Mayor 
of  New  York,  1  Kern.  482. 
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relation  to  matters  within  the  scope  of  the  objects  of  its  incor- 
poration; bnt  not  for  any  UDauthorized  acts  of  its  officers 
though  done  colore  officii,{n)  It  cannot  be  made  liable  for  an 
act  of  its  agent^  by  a  ratiJiccUion  thereof,  where  the  act  com- 
plained of  was  of  such  a  nature  that  the  corporation  did  not 
possess  the  power  to  authorize  the  doing  of  it  by  the  agent. (o) 

An  action  will  not  lie  against  individuals^  for  acts  erroneously 
done  by  them  in  a  coporate  capacity,  from  which  detriment  hap- 
pens to  another ;  at  least  not  without  proof  of  malice.  (j>) 

Replevin  will  not  lie  against  a  corporation  aggregate,  which 
can  only  distrain  by  bailiff,  (g)  Nor  will  trespass  quare  dausum 
f regit  lie,  against  a  corporation,  (r) 

For  the  refusal  of  a  corporation  to  execute  a  conveyance,  in 
pursuance  of  a  certificate  of  sale  given  by  it  to  a  purchaser  of 
lands  sold  for  the  non-payment  of  a  tax  or  assessment,  stating 
that  he  would  be  entitled  to  a  conveyance  of  the  premises  at  the 
expiration  of  a  year,  the  remedy  is  by  an  action  on  the  case,  or 
by  mandamus.  («) 

Trespass  for  mesne  profits  lies  against  a  corporation.(^) 

Where  the  trains  of  two  railroad  corporations  using  the  same 
track  come  in  collision,  an  action  is  maintainable  against  them 
jointly  for  injuries  sustained  in  consequence. (u) 


Section  6. 

BZEOITTOBS  AND  ABMINISTBATOBS. 

Causes  of  action  arising  ead  delicto^  for  personal  wrongs,  die 
with  the  person  of  the  wrongdoer,  and  do  not  survive  against 
his  representatives.  Executors  and  administrators  are  the  per- 
sonal representatives  of  the  personal  property  of  the  deceased^ 
and  not  of  his  wrongs ;  except  so  far  as  the  tortious  act  oom- 

(n)  Boom  ▼.  City  of  Utica,  2  Barb.  («}  Western  r.  Mayor  dt^  of  Brook- 

104.  lyn,  28  Wend  884. 

;o)  Ibid.  H)  9  Serg.  ^  R.  94. 

p)  Harnanv.Tappenden,  1  Ba8t,665.  («)  Coiegroye  t.  N.  T,  and  Nctw  Ha- 

q)  Eyd  on  Corp.  206.  ven,  and  N.  T.  and  Harlom  R.  R.  Ooe., 

r)  9  Ham.  81.  20  N.  T.  Rep.  492. 
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}daiiied  of  was  beneficial  to  Ins  e8tate.(a)  And  at  ooxnmbn  law^ 
the^remedy  for  a  tort  to  the  property  of  another,  whether  real  or 
personal,  sach  as  trespass,  trover,  or  case  for  waste,  for  diverting 
a  water  course,  or  obstructing  lights,  could  not  be  enforced 
f^inst  the  personal  representatives  of  the  wrongdoer.  (6)  Yet 
if  chattels  wrongfully  in  the  possession  of  the  testator  or  intestate 
continue  still  in  specie  in  the  hands  of  his  executors,  replevin  or 
detinue  will  lie  against  the  executors,  to  recover  back  the  specific 
goods,  (c)  And  trover  will  lie ;  the  conversion  being  alleged  to 
have  been  by  the  executor,  (d) 

The  revised  statutes  of  New  York  provide  that  any  person,  or 
his  personal  representatives,  shall  have  actions  of  trespass  against 
the  executor  or  administrator  of  any  testator  or  intestate  who,  in 
his  lifetime,  shall  have  wasted,  destroyed,  taken  or  carried  away, 
or  converted  to  his  own  use,  the  goods  or  chattels  of  any  such 
person,  or  conmiitted  any  trespass  on  the  real  estate  of  any  such 
person,  (e)  And  that  the  executors  and  administrators  of  every 
person  who,  as  executor,  either  of  right  or  in  his  own  wrong,  or 
as  administrator,  shall  have  wasted  or  converted  to  his  own  use, 
any  goods,  chattels  or  estate,  of  any  deceased  person,  shall  be 
chargeable  in  the  same  manner  as  their  testator  or  intestate 
would  have  been  if  living.  (/) 

When  executors  are  sued  for  their  own  wrongful  act,  the  rules 
applicable  to  the  joinder  of  defendants  in  ordinary  cases  will 
apply,  and  those  only  should  be  joined  who  have  been  guilty  of 
the  tort.  (9)  Hence,  if  there  are  three  executors,  and  one  has 
possession,  detinue  lies  against  him  only.  (A)  Yet  when  the  tort 
was  committed  by  the  deceased,  as  in  an  action  of  trover,  where 
the  conversion  is  charged  to  have  been  by  him,  it  seems  that  all 

(a)  2  Kent'8  Com.  416.    Cowp.  871.  (d)  Hambly  v.  Trott,  1  Cowp.  878. 

People  T.  Qibbs,  9  Wend.  29.    6  Serg.  2  Wms.  on  Ex'n,  1868.     1  Harr.  64. 

&  R.  272.    Broom  on  Par.  288.    Arcb.  1  Harriner.  7. 

PL  and  Bt.  70.  (0  2  R.  S.  114,  (  6.    Id.  6th  edition, 

(h)  Broom  on  Par.  286.    2  Wms.  on  202,  $  6. 

Sz*rs,  8d  ed.  1868.    1  Wma.  Saund.  (/)  Ibid,  ^  6. 

216,  n.  1.  (^1  Broom  on  Par.  28a    Arch.  PI, 

(c)  Ibid.    IieMaMQ  y.  Pixon,  0ir  W.  and  £▼.  2d  ed.  69. 

Jones,  }78.  (h)  Ibid.    Bro.  Ab.,  Detinne,  pL  19. 
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the  executors  who  have  administered  should  be  made  defendants, 
subject  to  a  plea  in  abatement,  with  an  arerment  that  a  co-ex- 
ecutor is  alive  and  has  admini8tered.(t) 


Section  T. 

HUSBAND  AND  WIFE. 

Marriage  does  not  affect  or  change  the  liabilities  of  the  hus- 
band, in  respect  to  his  own  torts ;  he  being  the  person  to  be  sued 
for  such  torts,  whether  committed  before  or  during  the  coverture^ 
But  it  is  otherwise  with  the  wife.  She,  ajfter  her  marriage,  has 
no  personal  property,  with  which  to  pay  damages  that  may  be 
recovered,  and  she  cannot  even  appoint  an  attorney  to  defend 
her.  For  her  torts,  committed  before  marriage,  the  action  must 
be  against  the  husband  and  wife  jointly,  (a)  So  the  wife  must 
be  joitied  in  an  action  for  a  tort  committed  by  her  during  cov- 
erture ;(6)  or  for  a  libel  or  slander  uttered  by  her.(c)  Bat,  for 
words  spoken  by  husband  and  wife,  there  must  be  separate 
actions ;  the  one  against  husband  and  wife,  the  other  against  the 
husband  only ;  the  wife  not  being  answerable  for  her  husband's 
tort.  ((2)  It  is  proper  to  join  both  husband  and  wife,  in  an  ac- 
tion for  a  tort  committed  by  the  wife,  although  the  injury  was 
committed  by  the  sole  act  of  the  wife  and  without  the  husband^s 
knowledge,  (e)  Where  a  feme  sole  executrix  or  administratrix 
wastes  the  goods  of  the  testator  or  intestate,  and  then  marries, 
an  action  for  the  devastavit  must  be  brought  against  husband 
and  wife  jointly ;  the  husband  being  liable  as  long  as  the  cover- 
ture lasts.  (/) 

Where  goods  have  been  converted  by  a  married  woman,  by  an 

(%)  Arch.  PI.  and  Ev.  60.    1  Wms.    2  E.  D.  Smith,  90.    Wagener  t.  BiU,  19 
Saand.  291  g.  Barb.  821. 

(a)  Bac.  Ab.,  Baron  and  Feme,  L^        (c)  Head  t.  Briscoe,  6  C.  &  P.  484. 

6  Bin.  48.     Com.  Dig.,  Bar.  and  Feme,  (d)  Swithin  ▼.  Yincent,  2  Wils.  227. 

(Y.)    2  Boper,  Hus.  and  Wife,  127.    Co.  Bac.  Ab.,  Baron  and  Feme  (L). 

Litt.  851  b.  (e)  Matthews  T.Fiefttri,  2  £.  D.  Smith, 

(b)  Broom  on  Par.  279.    Com.  Dig.,  90. 

Baron  and  Feme  (Y).    Bac.  Ab.,  Baron       (/)  2  Wms,  on  Ex'n,  8d  ed.  1441.    ^ 
and  Feme  (L).    Matthews  y.  Fiestel, 
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act  implying  a  transfer  of  property  in  them,  and  not  amounting 
to  a  total  destruction,  it  seems  that  trover  may  be  brought 
against  the  husband  alone  ;(9')  but  if  the  latter  be  joined  as  a 
defendant,  the  court  will,  after  verdict,  presume  that  the  convert- 
sion  was  merely  temporary,  and  did  not  effect  an  ultimate  change 
of  property,  and  was,  consequently,  such  as  the  wife  might  be 
guilty  of.  (A) 

If  goods  be  delivered  to  husband  and  wife,  an  action  of  detinue 
therefor  should  be  brought  against  the  husband  alone,  (t) 

When  the  husband  survives  his  wife,  no  action  lies  against 
him  for  her  tort  committed  either  before  or  during  coverture.  (A;) 
Yet  if  he  was  a  joint  wrongdoer  with  her,  he  will  be  liable  in 
respect  of  his  own  tortious  act.  But  if  the  husband  of  an  exec- 
utrix waste  the  goods,  this  is  a  devastavit  in  the  wife,  for  which 
the  husband,  in  case  he  survives,  cannot  be  charged,  unless  judg- 
ment was  recovered  against  both,  during  coverture.  (2) 

If  the  husband  of  a  lessee  for  life  commits  waste,  and  the  wife 
dies  before  a  recovery  against  them,  the  husband  cannot  be 
charged  ;(m)  but  if  the  husband,  possessed  for  years  in  right  of 
his  wife,  commits  waste,  and  afterwards  the  wife  dies,  an"actioo 
for  waste  lies  against  the  hu8band.(n) 

A  married  woman  cannot  be  sued  alone  for  her  separate  tort ; 
but  if  she  survives  her  husband  she  remains  liable  for  her  tortious 
act,  committed  either  before  or  during  marriage ;  and  if  jointly 
concerned  with  her  husband  in  committing  the  injury,  so  that 
an  action  would  have  Iain  against  both,  it  seems  that  her  liabil- 
ity will  equally  survive,  (o) 

Husband  and  wife  are  jointly  liable  in  trespass,  for  their  joint 
act,  as  for  their  joint  assault  and  battery. (j?)  In  a  joint  action 
of  trespass  against  them,  there  may  be  a  verdict  and  judgment 
against  one,  and  in  favor  of  the  other,  (j)    In  trover,  against 


(g)  Green  ▼.  Elgie,  6  Q.  B.  90.  (m)  Com.  Dig.,  Bar.  and  Feme  (2  C). 

(h)  Berry  V.  Nevys,  Cro.  Jac.  651.  fw)  Baa  Ab.,  7th  ed.,  Waste  (H). 

{%)  Isaac   ▼.    Clarke,    2  Buls.    308.  (o)  Broom    on   Par.  276.     Vine   t. 

Ifanbe's  case,  1  Leon.  812.  Saunders,  4  Bing.  N.  C.  102.    Bao.  Ab., 

(k)  Ham.  on  Par.  184.  Waste  (H). 

(Z)  Monnson  ▼.  Brown,  Cro.  Oar.  618,  (p)  Ibid.    4  Bing.  N.  C.  102, 

619.    Cono.  Big.,  Baron  and  Feme,  (2  (q)  Wagoner  t.  Bill,  19  Barb.  82L 

B,  C.)    Brooiii  04  Par,  275.  6  Grat.  218. 
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Imsllafld  end 'wifb^  the  conv«rsi<m  Bhonld  flot  be  laid  to  their 
jiAnt  tue/  but'  to  the  use  of  the  hTU3baiid.(r)  For  a  converBion 
hy  the  wife  during  coverture,  an  action  ma7  be  brotiglit  against 
ihe  kil6band  alone ;  fbr  the  act  of  the  wife  majr  be  considered,  iii 
law,  ais  the  act  of  the  husband,  (s) 

An  action  t)n  the  case  in  nature  of  waste  lies  against  huis* 
band  and  wife,  upon  a  lease  for  life  or  years,  to  both  jointly,  or 
to  the '  wife  whilst  sole ;  in  which  latter  case  tiie  wife  ought, 
perhapS)  to  be  joined  in  the  action. (^) 

In  New  York  it  is  provided  by  the  code  of  procedure  that 
When  a  married  woman  is  a  party,  her  husband  must  be  joined 
with  her ;  except  that  when  the  action  is  between  herself  and 
her  husband  she  may  be  sued  alone ;  .and  in  no  case  need  she 
defend  by  a  next  friend,  (u) 

By  a  statute  passed  in  1860,  any  manried  woman  may,  during 
coverture,  be  sued  in  all  matters  having  relation  to  her  property, 
which  may  be  her  separate  property,  or  which  may  oome  to  her 
by  descent,  devise,  bequest,  or  the  gift  of  any  person  except  her 
husband,  in  the  same  manner  as  if  she  were  sole,  (y)  This  would 
probably  sustain  an  action  against  a  married  woman  for  erecting 
or  continuing  a  nuisance  upon  her  separate  property,  or  for  occu- 
pying or  using  her  property  in  any  unlawful  manner,  so  as  to 
annoy  or  injure  others. 

Where  a  complaint,  in  an  action  against  husband  and  wife, 
stated  a  cauise  of  action  fbr  slanderous  words  of  the  wife,  and  a 
further  cause  of  action  for  slanderous  words  of  the  husband,  it 
was  held  that  the  two  causes  of  action  were  improperly  joined,  (u^) 


Section  8. 


IDIOTS  AND  LimATICS. 


A  person  non  oompos  mentia  is  liable  civilly  for  a  trespass 
committed  by  him,(a)  although  he  is  incapable  of  design ;  for 

(r)  Bbemei  y.  Humphreys,  Cro.  Car.  .   («}  Code,  (  114.    (AmeDd.  of  1S57.) 
254.  iv)  Laws  of  1860,  p.  158,  i  7. 

Cm)  2  Boper,  Husb.  and  Wife,  2d  ed.       (w)  Malone  ▼.  StUwell,  15  Ab.  421. 
127.  (a)  Weaver  ▼.  Ward,  ^ob.  134,   Pae. 

(0  Bac.  Ab.,  Waste  (H).     _  Ab.,  Trespass  (G). 


the  general  rule  is  that  irhenever  one  person  receives  an  injary 
directly  from  the  voluntary  act  of  another,  this  is  a  trespass, 
although  there  was  no  design  to  injure.  (5) 

An  idiot  defendant  must  appear  in  person,  and  then  any  one 
who  prays  to  be  admitted  as  his  friend  may  defend  for  him.  A 
lunatic  defends  in  the  same  manner  as  ordinary  individuals.(c) 

But  an  action  cannot  be  brought  against  a  lunatic  judieiiaUy 
declared  to  be  such,  without  an  application  to  the  cotfrt  tbt 
leave.  (<2)  The  134th  section  of  the  code,  3d  subdivision,  pro- 
vides for  the  service  of  a  summons  upon  the  committee  and  upon 
the  defendant  personally,  in  such  a  case ;  but  it  is  no  authority 
upon  the  question  of  the  creditor's  right  to  commence  din 
action,  (e)  If  the  property  of  a  lunatic  is  under  the  control  of 
the  court  of  chancery,  in  the  hands  6f  a  committee,  a  party  hav- 
ing a  claim  against  the  lunatic  cannot  proceed  at  law,  against  his 
estate,  but  must  apply  to  the  court,  by  ^ition,  for  the  pay- 
ment of  his  demand.  It  will  be  a  contempt  of  court  for  thd 
creditor  to  interfere  with  the  lunatic's  property,  on  a  judgment 
and  execution  against  him.  (/) 

Yet  it  has  been  held  that  a  judgment  recovered  in  a  court  of 
law,  against  a  person  who  has  been  found  a  lunatic,  or  an 
habitual  drunkard,  and  whose  person  and  property  have  been 
placed  in  the  custody  of  a  committee,  is  not  for  that  reason  void. 
Such  proceedings  do  not  place  the  person  'of  the  lunatic  beyond 
tiie  jurisdiction  of  a  court  of  law.(^)  The  remedy  is  for  the 
committee  to  apply  to  the  court  of  chiuicery,  to  stay  proceed- 
ings under  the  judgment.  (A) 


fjl)  Brpom  OD  Par.  281.  in  common  by  him  and  the  tmstaea.of 

r«2  Id.  1S2.    Shelf,  on  Lun.  896.  tbe  school  district    The  conrt  aathof- 

[a)  SorerliiU  t.  Dickson,  6  How.  Pr.  iaed  an  equitable  partition  of  the  land, 

109.  BO  as  to  compensate  the  tmstees  for  the 

Ibid.  share  of  the  Wlding  which  belonged  to 

')  Hatter  of  Holler,  S  Paige,  199.  them. 

lal&iis  case  an  indiot,  who  was  under  Of)  Stembergb  ▼.  Scboeleraft,  2Barb. 

the  care  of  a  eommitteei  pulled  down  a  163.    Robertson  ▼.  Lain,  19  Wend.  640. 

school  house  standing  upon  lands  owned  Clarke  ▼.  Dunham,  4  Denio,  262. 

ih)  19  Wendi  649.    4  Deoio,  262. 
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Section  9. 

INFANTS. 

« 

Infants  are  liable^  in  actions  arising  ecc  delicto,  whether 
founded  on  positive  wrongs,  as  trespass  or  assault,  or  constrnct- 
ive  torts  or  frauds,  (a)  They  are  also  liable  for  uttering  a  slan- 
der ;(&)  and  in  trover,  for  tortiously  converting  goods  entrusted 
to  them ;  or  for  fraudulently  obtaining  goods  with  an  intention 
not  to  pay  for  them;(c)  in  detinue,  for  goods  delivered  on  a 
special  contract,  for  a  specific  purpose,  the  nxinority  being  con- 
cealed. (cQ 

An  infant  is  also  liable  in  trover,  although  the  goods  were 
delivered  to  him  under  a  contract,  and  although  they  were  not 
actually  converted  to  his  own  use.(e)  But  when  property  is 
bailed  to  an  infant,  his  infancy  is  a  protection  to  him  for  any 
nonfeasance,  so  long  as  he  keeps  within  the  terms  of  the  bail- 
ment ;  yet  if  he  departs  from  the  object  of  it,  it  amounts  to  a 
conversion  of  the  property,  and  he  is  liable,  to  the  same  extent 
as  if  he  had  taken  it  in  the  first  instance  without  permission.  (/) 

The  fraudulent  act,  however,  to  charge  an  infant  must  be 
wholly  tortious.  A  matter  arising  ex  contractUj  though  in- 
fected with  fraud,  cannot,  by  a  mere  change  in  the  form  of 
action,  be  changed  into  a  tort,  in  order  to  charge  the  infant  in 
trover  or  case.(^)  Thus  infancy  is  a  good  bar  to  an  action 
founded  upon  a  false  and  fraudulent  warranty  upon  the  sale  of 
a  horse.  (A)  And  whenever  the  substantive  ground  of  an  action 
against  an  infant  is  contract,  as  well  as  where  the  contract  is 
stated  as  inducement  to  a  supposed  tort,  he  is  not  liable,  (t) 

(a)  2  Kent's  Com.  241.    Broom  on  (d)  Mills  t.  Graham,  1  B.  &  P.  140, 

Par.  280.    Co.  LiU.  180  b,  n.  4.    John-  145. 

son  T.  Pye,  1  Ley.  169.    Bollock  t.  («)  Vasse  ▼.  Smith,  6  Oranch,  226. 

Babcock,  8  Wend.  891.     Cooklin   ▼.  Lewis  v.  Littlefleld,  8  Shep.  288. 

Thompson,  29  Barb.  218.  (/)  Towne  v.  Wiley,  28  Verm.  Kep. 

(6)  Jennings  t.  Bandall,  8  T.  B.  887.  855. 

Koy,  129.  {g)  2  Kent's  Com.  241.    Jennings  t. 

(c)  Wallace  ▼.  Morss,  6  Hill,  891.  Bnndall,  8  T.  B.  885.    Wilt  7.  Welsh, 

Homer  t.  Thwing,  8  Pick.  492.  4  Mc-  6  Watts,  1.    Broom  on  Par.  280. 

Cord,  887.    Cary  ▼.  Hotailing,  1  Hill,  (K)  West  t.  Moore,  14  Verm.  B.  447. 

811  i  Oknsted  ▼.  Hotailing,  Id.  817.  (i)  Wilt  ▼.  Welsh,  6  Watts,  1. 
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Yet  it  has  been  held  that  where  an  infant  took  a  mare  on 
hire,  and  drove  her  with  such  violence  &a  that  she  died,  tres- 
pass would  lie  against  him  for  the  tort  in  willfully  and  inten- 
tionally injuring  the  animal.  (£)  But  this  case  was  one  of  willful 
and  positive  fraud  and  tort  on  the  part  of  the  infant,  and  the 
act  complained  of  was  done  subsequent  to  the  making  of  the 
contract 

In  an  action  ex  delicto^  against  an  infant,  for  exploding  a  fire 
cracker  under  the  horse  of  the  plaintiff,  whereby  the  horse  be- 
came frightened,  and  fell  down  and  died,  it  was  held  that  the 
act  of  the  defendant  was  wrongful  and  unlawful,  and  that  if  the 
death  of  the  horse  resulted  from  such  wrongful  and  unlawful 
act,  infancy  was  no  protection ;  the  defendant  being  as  fully  lia- 
ble for  the  damages  as  if  he  had  been  of  full  age.(Q 

The  code  of  procedure,  in  Kew  York,  requires  that  when  an 
infant  is  a  party  he  shall  appear  by  guardian,  who  is  to  be 
appointed  by  the  court  in  which  the  action  is  prosecuted,  or  by 
a  judge  thereof,  or  a  county  judge. (m)  An  infant  cannot  be 
prosecuted,  after  an  appearance  is  necessary,  until  a  guardian 
has  been  appointed,  for  him ;  and  a  judgment  rendered  against 
an  infant  defendant  without  such  appointment,  will  be  set  aside 
as  irregular.  (») 

Where  the  court  clearly  discovers  that  the  interests  of  infants 
are  committed  to  a  guardian  who  is  not  likely  to  protect  them, 
it  will  remove  him  and  appoint  another,  (o) 


Sbction  10. 

JOINT  TXNAKtS  AND  TENANTS  IN  OOKlf ON. 

For  any  thing  respecting  the  land  held  in  common,  joint  ten- 
ants and  tenants  in  common  should  be  sued  jointly  in  trespass, 
trover  or  case,  (a)    Joint  tenants  should  join  in  an  avowry  Or 

(i)  Campbell  r.  SUkes,  2  Wend.  187,  (n)  Kellogg  ▼.  Klock»  2  Code  Rep.  28. 

died  and  approved  in  Fitts  ▼.  Hall,  9  8eeKnickerbackerT.DeFree8t|2Paige, 

N.  Hamp.  Rep.  446.  S04. 

(Z)  Conklin  r.  Thompson,  29  Barb.  {o\  Litchfield  t.  Bnrwell,  6  How.  841. 

21&.  (a)  Broom  on  Par.  261,  266.    1  Wms. 

(»)  Code,  %  115.  Saond.  291  e.    Chit.  PI.  6th  ed.  88. 
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oogQiKance  for  rent  ](b)  or  for  taking  cattle  dami^  feasant  ;(c) 
or  one  joint  tenant  shonld  avow  in  kb  own  right,  and  ^as  bailiff 
to  the  other.  (<2)  Tenants  in  common  must  sever,  in  an  avowry 
for  rent.(e)  Bat  a  tenant  in  common  cannot  avow  the  taking 
of  the  Cattle  of  a  stranger,  npon  the  land,  damage  feasant,  with- 
out making  himself  to  be  bailiff  or  servant  to  his  co-tenant.  (/) 


Section  11. 

LAKDLOBD  AKD  TENANT.  . 

Where  the  owner  of  land  erects  a  nuisance  upon  it,  and  after- 
wards demises  the  land  for  a  term,  the  lessor  will  be  liable  for 
the  erection,  and  either  lessor  or  lessee  for  the  continuance  of  the 
nuisance,  at  the  suit  of  the  party  injured  thereby,  the  demise 
operating  as  an  affirmance  of  the  nuisance,  (a)  Though  a  party 
having  recovered  in  one  action,  for  the  erection  of  the  nuisance, 
cannot  bring  another  action  for  the  same  erection,  yet  he  may 
maintain  a  new  action  for  continuing  the  nuisance. (6) 

If  one  lets  premises  with  a  nuisance  upon  them,  and  subse- 
quently receives  rent,  he  is  liable  for  the  continuance  of  the  nui- 
8ance.(c)  But  a  landlord  is  not  liable  in  respect  of  a  nuisance 
erected  by  the  tenant  during  the  term ;  unless  the  natural  con- 
sequence of  the  regular  use  of  the  premises  is  that  they  will 
become  a  nuisance  unless  properly  attended  to,  in  which  case  the 
landlord  will  be  liable  if  they  afterwards  become  a  nuisance  by 
such  regular  use.(cQ 

In  case  of  the  continuance  of  a  nuisance,  every  occupier,  after 
the  erection,  is  equally  subject  to  an  action  for  the  nuisance,  (e) 

For  an  injury  resulting  from  the  non-repair  of  fences  an  action 

[h)  Fallen  t.  Palmer,  8  Balk.  207.  Prior,  2  Salk.  460.    Cbeetiutm  r.  Hainp- 

Bac.  Ab.,  Joiot  Ten.  (K).  son,  4  T.  B.  820. 

8  Salk.  207.  (b)  Shadwell  t.  Hntchinson,  2  B.  db 

[ej  Broom  on  Par.  256.    Balson  r.  Ad.  97.    Holmes  ▼.  Wilson,  10  Ad.  dt 

Tyson,  8  Salk.  204.    Wilkinson  t.  Hall,  El.  608. 

1  Bing.  N.  0.  7ia  (e)  Broom  on  Par.  253.    Woodt  L 

(/)  Galley  y.  Bpearman,  2  H.  Black,  and  Ten.  4th  ed.  671. 

888.    Bac.  Ab.,  Replevin  (K).  (d)  Woodf.  L.  and  Ten.  671. 

(a)  Broom  on  Par.  258.    Boaewell  r.  (ei  Brent  ▼.  Haddon,  Cro.  Jaa  556. 

See  Salmon  ▼.  Bensley,  By.  *  Moo.  189. 
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on  the  case  can  only  .be  maintained  against  the  occupier,  not 
against  the  owner  of  the.  fee,  who  is  not  in  possession ;  it  being 
the  dnty  of  the  occupier  to  repair.  (/)  So  the  tenant  of  a  house 
is  prima  facie  bound  to  repair,  and  is  therefore  liable ;  but  if  the 
owner  is  to  repair,  the  action  must  be  brought  against  him,  and 
not  against  the  tenant.  (^) 

A  lessor  of  a  ferry  is  not  liable  for  the  torts  of  the  lessee,  or 
his  senrants.  The  doctrine  of  respondeat  superior  cannot  apply, 
as  the  relation  between  lessor  and  lessee  is  not  that  of  partner^ 
nor  of  master  and  servant.  (A) 


Section  12. 

HASTEB  AND  SEB7ANT. 

Where  an  injury  is  sustained  in  consequence  of  a  servant's 
negligent  performance  of  the  lawful  orders  of  his  master,  or  by 
reason  of  his  misconduct,  negligence  or  default  while  acting  under 
the  authority  delegated  to  him,  in  his  master's  business,  an  action 
lies  against  either  the  master  or  the  servant. (a) 

For  injuries  occasioned  by  the  tortious  acts  of  his  servant, 
in  the  course  of  his  employment,  although  in  disobedience  of 
the  master's  orders,  the  master  is  responsible  ;(&)  if  the  act  was 
not  done  in  willful  disregard  of  those  orders,  (c) 

Where  a  master  and  servant  are  co-trespassers,  in  law  they 
may  be  jointly  charged  as  principals,  and  the  damages  must  be 
assessed  against  both  jointly,  though  both  may  not  have  been 
equally  culpable.  ((2)  But  the  master  and  servant  are  not  liable 
jointly,  in  an  action  on  the  case,  for  an  injury  occasioned  by  the 

(/)  ChMtham  ▼.  Hampsoo,  4  T.  R.  241.    8  Foster,  157.    5  Pick.  44.    18 

S18.    Reg  T.  Bucknall,  3  Ld.  Ray.  804.  Mis.  R.  862. 

Rider  t.  dmith,  8  f.  R.  766.  (b)  Phil,  and  Reading  Rail  Road  t. 

(g)  Payne  v.  Rogen,  2  U.  Black.  850.  Derby,  14  How.  468. 


Broom  on  Par.  255.  (c)  Southwick  v.  ^tsB,  7  Cush.  285. 

(A)  Norton  ▼.  Wiswall,  26  Barb.  618.  (<Q  Cranch  ▼.  White,  1  Bing.  N.  0. 

(a)  Broom  on  Par.  268.    1  Black.  418.    Eliot  t.  Allen,  IC.  B.  18.    Laugh- 

Com.  481.    Montfort  y.  Hashes,  8  £.  D.  er  t.  Pointer,  5  B.  &  0.  559.    Wright  r. 

Smith,  691.    8  Mass.  R.  864,  885.    17  Wilcox,  19  Wend.  848.     Chandler  r. 

id.  479,  500.    1  Pick.  465,  470.    Har-  Boaghton,  1  Or.  &  M.  29.    Brucker  t. 

loir  T.  Hamilton,  6  Cowen,  189.    4  Shep.  Fremont,  6  T.  R.  659.    Moreton  t.  Har- 

dan,  4  B.  &  C.  228. 
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negligence  of  the  servant  while  driving  the  horses  and  carriage 
of  the  master,  in  his  absence  ;(e)  the  carriage  not  being  employed 
in  the  conveyance  of  passengers.  (/) 

In  an  action  against  the  master,  for  damages  done  by  the  neg* 
ligent  driving  of  the  servant,  the  proper  question  to  leave  to  the 
jary  is,  whether  the  servant  was  driving  on  his  master's  business 
and  with  his  authority.  (^)  If  he  was  so  employed,  the  master  is 
answerable  for  his  negligence,  though  the  servant  may  have  been, 
at  the  time,  going  out  of  the  direct  road,  for  some  purpose  of 
his  own.(A)  But  if  the  servant,  without  leave  or  knowledge  of 
the  master,  take  his  carrii^,  and  with  it  commit  an  injury,  no 
liability  attaches  to  the  master.  («) 

To  make  a  master  liable  for  the  negligence  or  unskillfulness 
of  his  servant, 'whilst  engaged  in  his  lawful  business,  there  must 
be  an  allegation  of  negligence  or  want  of  skill,  (k)  And  the  iajury 
complained  of  must  arise  in  the  course  of  the  execution  of  some 
service  lawful  in  itself  but  negligently  or  unskillfully  performed. 
For  the  wanton  violation  of  law,  by  a  servant,  although  while 
occupied  about  the  business  of  bis  employer,  the  servant  is  alone 
responsible.  (Q  Where  an  injury  is  committed  by  the  servant 
wUlfuUy^  while  not  employed  in  his  master's  service,  and  while 
not  acting  within  the  scope  of  his  authority,  the  remedy  is  against 
the  servant  only.(m)  The  liability  of  the  master  applies  only 
to  the  direct  effect  of  the  misconduct  or  negligence  of  the  ser- 
vant. (»)  If  the  injury  was  not  the  natural  and  probable  result 
of  the  execution  of  the  master's  orders,  and  could  have  been 
avoided  by  the  exercise  of  ordinary  care  on  the  part  of  the  ser- 
vant, the  master  is  not  responsible,  (o)    If  the  act  was  neither 

[eS  6  Cusli.  692.  (Z)  Moore  ▼.  SSEUoborne,  2^  Mich.  It^ 

\j)  Wright  V.  Wilcox,  19  Wend,  848.  (Gibbs)  619. 

Igt)  40  Eng.  Law  and  Eq.  Rep.  829.  (m)  Lyons  v.  Mart>m,  8  Ad.  d&  EI. 

hS  Joel  V.  Morison,  6  0.  &  P.  601.  612.    McManus  v.  Crickett,  1  East,  lOSi 

Bleath  ▼.  Wilson,  9  0.  &  P.  607.  Lamb  t.  Palk,  9  C.  &  P.  629.    2  Har.  ^ 

{%)  Lamb  v.  ?alk,  9  C.  &  P.  629.  Gill,  816.    2  N.  Hamp,  R.  648.    4  Watts, 

Bleath  ▼.  Wilson,  supra.    Goodman  t.  222.    17  Mass.  Rep.  479, 610.    6  Mnnf. 

Eennell,  8  C.  &  P.  167.    Joel  y.  Mori-  488.    20  Conn.  Rep.  284.    24  id.  40. 

son,  supra.  6  Hc^.  17.    8  Barb.  48; 

ik)  Ray  y.  Cohoes  Co,,  8  Barb.  42.  Cn)  17  Mass.  Rep.  1,  82. 

2  Comst.  169.  (q)  2^  Gonn.  Rep.  40. 
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expressly  ordered^  nor  authorized  to  be  done,  the  servant  is  alone 
liable.  (j9) 

The  liability  of  the  master,  for  the  act  of  his  servant,  done  by 
his  express  direction,  does  not  rest  upon  the  relationship  of  mas- 
ter and  servant,  bat  upon  the  fact  that  the  aot  was  done  by  the 
master's  express  direction.  (9) 

An  express  authority  from  the  master  need  not  be  shown, 
however,  to  render  him  liable  for  the  tortious  act  of  his  servant, 
provided  the  act  be  subsequently  ratified  by  the  master,  (r) 

Where  a  master  uses  due  diligence  in  the  selection  of  compe- 
tent and  trusty  servants,  and  furnishes  them  with  suitable  means 
to  perform  the  service  in  which  he  employs  them,  he  is  not  an- 
swerable to  one  of  them  for  an  injury  received  by  him,  in  conse- 
quence of  the  carelessness  of  another,  while  both  are  engaged  in 
the  same  general  business.  (0)  It  has  accordingly  been  held  that 
a  laborer  employed  by  a  rail  road  company  to  work  in  connection 
with  a  train  of  cars,  under  an  arrangement  by  which  he  was  to 
be  conveyed  to  his  home,  every  night,  in  such  cars,  free  of  charge, 
cannot  maintain  an  action  against  the  company,  for  an  injury 
sustained,  while  thus  riding  home,  in  consequence  of  the  negliv 
genoe  of  the  engineer.  (Q  The  rule,  however,  is  subject  to  this 
qualification — that  the  master  uses  reasonable  care,  in  the  selec- 
tion of  the  servant  ;(tf)  and  that  the  servant  who  sues  for  an 
injury  is  not  unnecessarily  exposed  to  danger  or  injury. (v) 
Qucere,  whether  the  rule  applies  where  the  employment  of  the 
servant  who  is  injured  is  wholly  distinct  from  that  of  the  servant 
by  whose  negligence  the  injury  was  occasioned.(t^)  It  applies 
to  the  case  of  a  person  who  is  injured  whilst  voluntarily  assisting 
ihe  servants  in  their  work,  (a;) 


»  24  Conn.  Rep.  40.  6  Ind.  B.  206.    48  Maine  R.  269.    4 

Ibid.  Bneed,  86.    Hntchinson  ▼.  Tork  &o. 

Broom  on  Par.  260.  Bailway  Co.,  8  Law  Reporter,  N.  S.  281. 

[i)  Farwell  t.  Boston  and  Worcester  2  U.  8.  Law  Mag.  504. 

^  Jl  Road,  4  Mete.  49.   Brown  ▼.  Max-  (i)  Rossell  7.  Hndson  RWer  R.  R.  Co., 

weU,  6  Hill,  692.     Hayes  t.  Western  17  N.  T.  Rep.  184. 

Rail  Road,  8  Cosh.  270.    Coon  v.  Syra-  («)  87  Eng.  Law  and  £q.  Rep.  281. 

^cnse  and  Utiea  Rail  Road  Co.,  6  Barb.  8  Law  Reporter,  N.  S.  879. 

281.    S.  C.  1  Seld.  492.    Sherman  v.  (v)  2  Wms.  (28  Vt  R.)  59.    6  CaL  R. 

Rochester  and  Syracnse  Rail  Road  Co.,  209.    4  Sneed,  86. 

15  Barb.  574.    Priestly  ▼.  Fowler,  8  (w)  See  5  Baer,  89. 

Hee.  dt  W.  1.    86  Eng.  Law  and  Eq.  R.  {%)  40  Eng.  Law  and  Eq.  R.  876. 

4S6.    28PeDn.R.88£    22A]a.R.294. 
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A  corpomtion  is  liable  to' be  toed  for  the  wrongM  aots  of  its 
8ervaiit8.(y)  A  rail  road  corporation  is  responsible  tor  the  neg-. 
I^noe  of  workmen,  altbongfa  they  are  employed  by  an  indiyid- 
nal  who  has  contracted  to  constmot  a  portion  of  the  road,  for  a 
stipulated  snm,  the  w6rk  being  done  by  the  direction  of  the 
corporation,  (s) 

If  a  man's  servant,  in  the  ordinary  conrse  of  his  business,  ob- 
structs the  highway,  from  which  a  trayeler  receives  special  injury, 
the  master  is  liable.  The  question  in  such  cases  seems  to  be, 
whether  the  act  be  such  that  the  servant  can  justify  himself  to 
his  master;  if  he  can,  it  is  to  be  deemed  in  the  course  of  his 
business  as  a  servant,  and  the  master  is  liable.(a) 

The  rule  of  liability  against  a  master,  for  the  act  of  his 
servant,  is  the  same  precisely,  whether  the  servant  is  employed 
in  the  care  and  management  of  real  or  personal  property ;  except, 
perhaps,  in  the  single  instance  where  the  act  complained  o^  in 
respect  to  real  estate,  amounts  to  a  nuisance*  (&)  The  mastei^i 
liability  does  not  extend  to  the  negligent  acts  of  his  servants 
agent  or  servant,  unless  the  servant  of  such  master  has  directed 
the  particular  act,  or  is  so  connected  with  it  as  to  make  the 
n^ligenoe  his  own,  in  &ct  as  well  as  in  law.(c)  Where  a  ser- 
vant employs  another  to  do  the  work,  generally,  which  it  is  his 
tduty  to  do,  and  the  agent,  while  so  employed,  of  his  own  volition 
and  without  the  knowledge  or  direction  of  the  servant  employ- 
ing him,  does  an  act  which  occasions  an  injury  to  a  neighbor, 
his  act  will  be  imputed  to,  and  charged  upon,  his  employer, 
and  not  upon  the  master.  (cQ  But  where  a  servant  employed 
to  work  upon  a  &rm  by  the  month,  directs  his  son,  an  infiemt, 
under  his  control,  to  do  an  act  upon  the  farm,  which  is  within 
the  scope  of  the  servant's  employment,  such  act  will  be  consider- 
ed the  act  of  the  servant,  and  if  another  person  sustains  damage 
by  the  n^ligent  manner  in  which  the  act  was  performed,  the 
master  is  liable,  (e) 

(y)  8  Camp.  408.    7  Oowen,  486.    2       (a)  Harlow  v.  Hnmigton,  6  Ooweo, 

Wend.  462.    Ante,  p.  000.    Hay  r.  Co-  189. 
hoes  Co.,  8  Barb.  42.  Cb)  Simons  t.  ModIoT)  29  Barb.  419. 

( jr)  Lowell  T.  Boston  and  Lowell  Rail  m  Ibid. 
Boad  Co.,  28  Pick.  24.  2  Wms.  (Vt.  B.)  id)  Ibid. 
108,  862.    Bee  also  19  N.  Hamp.  B.  427.       (e)  Ibid. 
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The  general  rale  is^  thai  wliere  work  is  done  imder  a  oontraet^ 
and  an  mjiuy  to  an  indrndnal  tXNmrB  from  the  act  or  negligence 
of  the  aervants  of  the  contractcH:^  the  owner  of  the  property,  is 
not  re0pon8ible.(/)  To  thia  general  mle  tiiere  aire  exceptions ;  as 
where  the  work  or  erection  is^  itself  a  nnisanoe;  or  where  the 
injury  was  a  necessary  result  of  the  contract,  &c.(^) 

It  is  often  difficult  to  determine  when  the  rdationship  of 
master  and  servant  exists ;  for  although  the  general  rule  is  that 
where  the  person  who  does  the  injury,  (either  in  person  or  by 
his  servant,)  exercises  an  independent  employment,  the  party 
employing  him  is  not  liable  ;(A)  as  in  the  instance  of  a  butcher 
who  employs  a  drover,  whose  deputy  does  the  mischief,  by  his 
careless  driving ;(«)  or  of  a  builder  who  contracts  to  make  cer- 
tain alterations  in  a  house,  who  employs  a  gas  fitter,  to  supply 
the  necessary  gas  fittings,  under  a  Bu1>-contract,  throng  the 
n^l%ence  of  whom,  or  of  his  servant,  the  plaintiff  sustains  an 
injury.(l)  In  these  cases  the  original  contractor  is  not  Kable ; 
for  between  him  and  the  person  who  does  the  injury,  the  relation 
of  master  and  servant  does  not  exist.(2)  But  the  general  rule 
applies  in  the  case  of  domestic  servants,  or  such  as  are  selected 
by  the  master,  and  appointed  to  perfbrm  any  particular  work, 
although  not  in  his  immediate  employ,  or  under  his  surperinten^ 
dence.(m) 

If  the  owner  of  a  carriage  hires  horses  of  a  stable  keeper,  who 
provides  a  driver,  through  whose  n^ligence  an  injury  is  done, 
the  driver  will  be  considered  the  servant  of  the  stable  keeper, 
and  the  remedy  is  against  the  latter;(n)  unless  there  be  special 
droomstances  diowing  an  assent  either  express  or  implied  to  the 
tortious  act,  by  the  party  hiring  the  horBes;(o)  or  showing 
that  such  party  had  control  over  the  servant,  or  was'in  fitot 
master,  for  the  time  being.(p)    The  same  principle  applies  if 

(/)  Yandtfrpool  v.  Hnsson,  28  Barb,    v.  Bnmett,  6  M.  St  W,  509.    BurgeoB  v. 

195.  Gray,:i  0.  B.  678. 

(ff)  Vaodopool  V.  Hnasoii,  28  Barb.       (m)  Id.  262  b.    Laugher  t.  Pointer, 

196.  6  B.  d&  0.  654.    Martin  v.  Tauperlyi 
ik)  Uniigaa  V.  Wedge,  12  Ad.  dfr  EL    4  Q.  B.  298.    Randtomw  v.  Mnnay,  8 

742.    Broom  on  Par.  262  a.  Ad.  d&  El.  109. 

(f)  Ibid.            '  (iOQaannanT.Biimett|6M.AW.499. 

(ftji^BaE»on  v.  Cnbett,  9  M.  6b W. 710.  (o)  McLaughlin  ▼,  Piyor,  1  Car.  4b 

See  Wilson  v.  Peto,  6  Moore,  47.  Marsh,  854. 

(0  Broom  on  Par.  262  a.    Qnaiman  (ji)  Ibid. 
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the  servant  and  hoises  ore  borroifed  for  the  dB,j,(q)  Bnt  a 
person  hiring  or  borrowing  a  carriage,  and  providing  horses  and 
servants,  would  be  liable,  (r)  And  it  seems  that  it  is  a  question 
for  the  jury,  under  the  circumstances  of  each  case,  whether  the 
servants  were  acting  as  the  servants  of  the  person  hiring^  or  of 
the  owner.  (9) 


Sbction  13^ 

FABTNEBS. 

Although,  as  a  general  rule,  one  partner  cannot  involve  an- 
other in  a  joint  liability  for  a  trespass  committed  by  the  former^ 
yet  an  exception  exists  where  the  trespass  is  in  the  nature  of  a 
taking  which  is  for  the  benefit  of  the  partnership ;  more  espe- 
cially if  the  other  partner  afterwards  agrees  and  consents  to  the 
act.  (a)  And  it  has  been  held,  in  Maryland,  that  partners  are 
individually  liable  in  actions  of  tort,  for  the  acts  of  the  firm, 
their  agent  and  servants^  and  for  such  acts  may  be  sued  individ- 
tially.(6) 

Partners  cannot,  by  private  agreement  among  themselves, 
vary  their  liability  as  to  third  parties.  Thus,  where  A.  &  B. 
were  partners  in  the  business  of  public  carriers,  and  by  agree- 
ment between  them  A.  provided  horses  and  drivers  for  certain 
stages,  and  B.  for  the  remainder,  it  was  held  that  B.  was  never- 
theless liable  for  the  misconduct  of  a  driver  hired  and  paid  by  A. 
alone.(c)  So  where  A.,  B.  &  G.  ran  a  line  of  stage  coaches  from 
TJ.  to  B.,  the  route  being  divided  between  them  into  sections,  the 
occupant  of  each  section  furnishing  his  own  carriages  and  horses, 
hiring  drivers,  and  paying  the  expenses  of  his  own  section ;  the 
receipts  being  divided  among  the  partners  in  proportion  to  the 
number  of  miles  run  by  each ;  upon  an  injury  happening  to  the 
plaintiff  through  the  negligence  of  the  driver  of  A.'s  coach,  it 


(g)  €ee  Hart  t.  Crowley,  12  Ad.  &  (a)  Broom  on  Par.  249, 260.    Petrie 

El  878.  ▼;  Lamont,  1  Car.  db  March.  96. 

(r)  Croft  T.  Alison,  4  B.  &  Aid.  690.  (h)  4  GUI.  406. 

I                        6coU  V.  Scott,  2  Stark.  488.  (c)  Wayland  ▼.  Elkins,  Hdt,  227. 
I                            («)  Broom  on  Par.  204.    Brady  ▼. 

Gikti  1  Moo.  &  R.  494. 
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was  held  that  a  joint  action  on  the  case  lay  against  B.  &  C.  as 
well  as  against  A.(d) 

All  the  members  of  a  firm  are  answerable  for  a  fraud  com- 
mitted by  one  of  them,  or  by  their  agent  acting  within  the  scope 
of  his  authority,  in  the  sale  of  partnership  property,  (e)  And 
this,  although  the  other  members  of  the  firm  were  entirely 
ignorant  of  the  fraud,  and  derived  no  benefit  therefrom.  (/) 
Where  goods  are  obtained  for  the  use  of  a  firm,  by  means  of  the 
firaud  of  one  of  its  members,  the  other  partners  by  receiving  and 
participating  in  the  use  of  the  goods,  will  be  held  to  have  adopted 
the  fraudulent  act  of  the  one  who  obtained  them,  and  will  be 
placed  in  the  same  situation,  in  reference  to  the  rights  of  the 
vendors^  as  if  they  had  directed  their  partner  to  procure  the 
property,  or  had  concurred  with  him  in  the  transaction.  (^)  And 
where  a  partner,  on  being  notified  of  a  fraud  committed  by  his 
copartner,  and  that  the  firm  will  be  held  liable  therefor,  omits 
to  repudiate  or  disaffirm  what  has  been  done  by  his  copartner, 
he  will  be  held  to  have  adopted  and  ratified  the  fraud,  and  will, 
firom  thenceforth,  be  deemed  a  joint  wrongdoer.  (A) 

Copartners  may  also  be  sued  jointly  for  a  joint  fraudulent 
recommendation  of  a  third  person  as  worthy  of  credit,  whereby 
they  received  a  joint  benefit,  (t) 

One  partner  may  become  liable  to  another  for  the  amount 
which  has  been  lost  by  his  culpable  neglect  in  pursuing  the 
claims  of  the  partner8hip.(l) 

One  partner  cannot  maintain  replevin  against  another  for  any 
of  the  partnership  property.  (Z) 

In  New  Torkj  it  is  provided,  by  the  statute  relative  to  limited 
parfneTBhipa^  that  suits  in  relation  to  the  business  of  the  part- 
nership may  be  brought  and  conducted  by  and  against  the 
general  partners,  in  the  same  manner  as  if  there  were  no  special 
partners,  (m)  And  that  every  partner  who  shall  be  guilty  of  any 
firaud,  in  the  a&irs  of  the  partnership,  shall  be  liable  civilly  to 
the  party  injured,  to  the  extent  of  his  damage,  (n) 

(i)  Boetwick  v.  Ohampion,  11  Wend.  (K)  Ibid. 

671.    8.  C.  18  id.  175.  \%)  17  Mass.  Rep.  182. 

(e)  1  Mete.  660.    Hawkiiis  t.  Apple-  Ik)  Jessup  v.  Cook,  1  Halst  484. 

\rj,  i  Sand.  8.  C.  Bep.  421.  (Z)  7  Dana,  288. 

;/)  Hawkins  ? .  Appleby,  supra.  (m)  8  R.  8.  5th  ed.  68,  %  14. 

0  Ibid.  (n)  Id.  64,  (  19. 
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Section  14 

PBIKOIPAL  AKD  AOEKT. 

A  principal  is  civilly  liable  to  third  persons  for  the  torts,  mis- 
feasance, negligence  or  omission  of  duty  of  his  agent,  in  the  coarse 
of  his  employment,  although  the  principal  did  not  authorize,  or 
justify,  or  participate  in,  or  indeed  know  of,  such  misconduct ; 
or  even  if  he  forbade,  or  disapproved  of  it ;  the  rule  respondeat 
suj>er{or  being  applicable  in  these  cases,  (a) 

When  an  agent  commits  a  tortious  act  under  the  direction  or 
with  the  assent  of  his  principal,  either  is  liable,  at  the  suit  of 
the  party  injured ;  for  the  authority  of  the  principal  is  no  justi- 
fication of  the  wrongful  act  of  the  agent.  (6)  So  when  an  injury 
is  sustained  in  consequence  of  the  agent's  negligent  performance 
of  the  lawful  orders  of  his  principal,  an  action  noay  be  brought 
against  either,  (c) 

An  express  authority  from  the  principal  need  not  be  showni 
in  order  to  render  him  liable  for  the  tortious  acts  of  his  agent ; 
provided  the  act  be  subsequently  ratified  by  the  principaL(cQ 

For  a  miar^fn'eaerUationy  by  an  agent,  the  principal  is  not 
answerable,  unless  he  has  been  guilty  of  some  moral  fiBud.(e) 

If  a  factor  pledge  the  goods  of  his  principal,  for  his  own  debt^ 
it  is  a  conversion,  for  which  trover  will  lie.(/)  But  where  an 
agent  to  collect  a  demand  takes  a  promissory  note,  indorsed 
specially  to  himself,  trover  will  not  lie  at  the  suit  of  his  princi^ 
pal,  on  a  refusal  to  deliver  it(g)  The  mere  circumstance  of  the 
agent  taking  a  note  payable  to  himself  is  not  evidence  of  a  con- 
version. (A)  But  an  unauthorized  sale  of  goods,  by  an  agent,  is 
a  conversion  which  renders  him  liable  in  trover  without  a 
demand,  (t) 

(a)  2  Bonyier'fl  Inst  88.    Story  on  (^i)  Broom  on  IPar.  259,  2^. 
Agency,  ^  462.    Paley  on  Agency,  294,  (e)  Id.  261.   Comfoot  v.  Fowke,  6  M . 
801.  &  W.  868. 

(b)  Broom  on  Par.  258.  Sands  ▼.  (/)  Kennedy  t.  Strong,  14  John.  128. 
Child,  8  LeT.  862.    Jones  t.  Hart,  1  Ld.  (dr)  8  Mass.  Bep.  408. 

Bay.  788.    Britton  t.  Cole,  1  Salk.  408.       (A)  8  Ala.  Bep.  84. 

(e)  Ibid.    1  Blade  Com.  16tli  ed.       (%)  8  Barr.  442. 
481  n. 
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''  All  tbe  meidbers  oi  a  partnership  are  liable  for  a  fraud  oom-> 
mitted  hj  an  agent  acting  vitfain  the  scope  of  his  authority,  in 
Ae  sale  of  partnerahip  properfy.(i) 

Where  an  ngent  neglects  to  perform  a  duty  which  he  owes  to 
hiB  principal,  and  third  persons  are  injnred  thereby,  their  rem^y 
18  against  the  principal,  and  not  against  the  agent.  (Q 

One  who,  as  agent,  intermeddles  with  the  goods  of  another,  is 
guilty  of  a  oonverBion,  if  the  act  would  have  been  such  if  done 
by  his  principal,  although  he  was  ignorant  of  the  owner's  title ; 
and  he  may  be  sued  in  trover,  although  he  has  parted  with  the 
possession  to  his  principal.(m) 

For  misfeasances  to  property  committed  by  him,  an  agent  is 
liable  to  the  owner,  whether  he  acted  by  the  direction  of  his 
principal  or  not.(n) 

A  principal  is  liable  to  third  persons  for  the  frauds,  torts  and 
negligences  of  his  agent,  eren  though  the  conduct  of  the  latter 
is  without  his  participation  or  consent ;  prorided  the  act  is  done 
in  the  course  of  the  employment,  and  is  not  a  willful  departure 
from  it  But  if  the  act  be  done  from  mere  wantonness,  or  malice, 
the  principal  is  not  liable,  (o) 


Section  15. 

WHISK  THE  WRONODOEB  IS  DEAD. 

Upon  the  death  of  the  wrongdoer  the  remedy,  if  any,  survives 
against  his  personal  representatives. (a)  But  it  is  the  general 
rule,  at  common  law,  that  for  wrongs  ex  ddtcto,  unconnected 
with  contract,  no  action  can  be  maintained  after  the  death  of  the 
wrongdoer.  Thus  the  remedy  for  a  tort  to  the  property  of  an^ 
other,  whether  real  or  personal,  such  as  trespass,  trover  or  case 
for  waste,  for  diverting  a  water-course,  or  obstructing  lights,  could 
not  to  be  ^iforced  against  the  personal  representatives  o£  the 
tort-feasor.(6)    Yet  if  chattels  wrongfully  in  the  possession  of 


8 


r*)  1  Mete.  660.  (a)  6  T.  R.  651.    Bro.  Ab.,  Joint  Ten- 

[0  Benny  t.  Manhattan  Co.,  2  Benio,  ancy,  pi.  12.    Com.  Pig.  F  6.    1  Wnu. 

115.    8.  0.5  id.  689.  Sannd.  291  e. 

fm)  10  Ala.  Rep.  682.  (h)  Broom  on   Par.  235.     }  Wms. 


I 


n)  28  Biaine  Rep.  468,  Sannd.  216  n«  1. 

>)  6  Gilman,  42{». 
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the  testator  or  intestate  oontmned  still  in  specie  in  the  hands  of 
his  executors^  replevin  or  detinue  would  lie  against  the  executors, 
to  recover  back  the  specific  goods,  (c)  So  trover  would  lie,  the 
conversion  being  allied  to  have  been  by  the  executors,  (d) 

And  for  a  tort  committed  to  the  person^  at  common  law  no 
action  can  be  maintained  against  the  personal  representatives  of 
the  wrongdoer,  (e) 

But  it  is  provided  by  statute,  3  and  4  Wm.  lY,  ch.  42,  §  12, 
in  England,  that  trespass  or  trespietss  on  the  case  may  be  main- 
tained against  executors  or  administrators,  for  any  wrong  com- 
mitted by  the  deceased  against  another,  in  respect  of  his  property, 
real  or  personal,  if  committed  within  six  months  before  his  de- 
cease. And  the  revised  statutes  of  New  York  give  a  remedy 
by  action  of  trespass  to  any  person,  or  his  personal  representa- 
tives, against  the  executor  or  administrator  of  any  one  who, 
in  his  lifetime,  shall  have  wasted,  destroyed,  taken  or  carried 
away,  or  converted  to  his  own  use,  the  goods  or  chattels  of  any 
such  person,  or  committed  any  trespass  on  his  real  estate.  (/) 

Another  statute,  in  New  York,  provides  that  whenever  the 
death  of  a  person  shall  be  caused  by  wrongful  act,  neglect  or 
default,  such  as  would  (had  death  not  ensued)  have  entitled  the 
party  injured  to  maintain  an  action  and  recover  damages  in 
respect  thereof,  then  the  person  who,  or  the  corporation  which, 
would  have  been  liable  if  death  had  not  ensued,  shall  be  liable  to 
an  action  for  damages,  notwithstanding  the  death  of  the  person. 
Such  action  to  be  by  and  in  the  names  of  the  personal  repre-r 
sentatives  of  the  deceased.  (9)  A  similar  statute  exists  in 
England.  (A) 

It  would  appear  that  these  statutes  do  not  furnish  any  remedy 
against  the  exectetora  or  administratora  of  the  piarty  who  has 
caused  the  death  of  another ;  for  such  statute  renders  that  person 
liable  to  an  action  for  damages  ''  who  would  have  been  liable  if 
death  had  not  ensued ;"  in  which  case  the  personal  representa-^ 
tives  of  the  wrongdoer  would  not  have  been  liable,  (i) 

(c)  Broom  on  Par.  286.    LeMason  ▼.  isf)  Laws  of  1847,  p.  576.    Id.  1849, 

Dixon,  Sir  W.  Jones,  178.  p,  888. 

Hambly  ▼.  Trott,  1  Gowp.  878.  (h)  9  and  10  Vick  ch.  98. 

Broom  on  Par.  287.  ( »)  Sm  Broom  on  Par.  288. 
I  8  B.  8. 114,  ^6. 
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I  Section  1, 

PUONTIFFS, 

(a)  Who  inay^<>r8hotUdy  be  plaintiffs,  generally.    Herein  of  the 

title  and  possession  of  the  plaintiff. 

THE  plaintiff  in  ejectment  mast  show  a  legal  and  possessory 
title  to  the  premises,  at  the  time  of  the  demise  laid  in  the 
declaration,  in  order  to  recover,  (a)  If  his  title  to  the  premises 
is  disputed,  he  mnst  prove  that  he  had  the  legal  title  to  the 
premises,  at  the  time  of  the  demise  laid  in  the  declaration ;  that 
such  title  was  accompanied  by  a  right  of  possession ;  and  that  the 
defendant,  or  those  claiming  nnder  him,  was  in  possession  of  the 
premises,  at  the  time  the  declaration  was  served  upon  him.(&) 
The  plaintiff  mnst  recover  on  the  strength  of  his  own  title,  and 
cannot,  in  general,  rely  upon  the  weakness  of  the  defendant's 
title,  (c)  But  this  rule  is  not  of  universal  application.  Thus  it 
does  not  apply  when  the  defendant  is  a  mere  trespasser,  invad- 
ing the  plaintiff's  prior  peaceable  possession.  (eQ  The  plaintiff 
must  show  a  better  title  than  that  of  the  defendant,  (e)  He 
must  show  a  valid  subsisting  title  to,  or  interest  in,  the  prem- 
ises ;  and  an  inquiry  as  to  the  validity  of  the  defendant's  title  is 
not  pertinent  to  the  case.(/)  If  he  has  title  to  the  premises  at 
the  time  of  commencing  his  action,  and  also  at  the  time  of  trials 
he  is  entitled  to  recover,  notwithstanding  there  may  have  been 
an  intervening  period  during  which  he  had  no  title,  by  reason  of 
having  conveyed  the  premises  to  a  third  person.  (^)  If  the  plain- 
tiff, after  suit  brought  and  before  trial,  conveys  the  land  to  a 

(a)  Hammond  t.  Imloes,  4  Md.  Rep.  (d)  Tmner  v.  Aldridge,  1  McAL  0.  C. 

188.    Laarissini  t.  Doe,  26  Miss.  R.  177.  (Oal.)  Rep.  229. 

Wright  V.  Douglass,  8  Barb.  554.    Fenn  (e)  Seabnry  y.  Field,  Id.  1. 

V.  Holme,  21  How.  481.    Broom  on  Par.  (/)  The  Btate  v.  The  State  Bank, 

198.     Gk>odtitle  t.  Jones,  7  T.  B.  50.  5  Ind.  Rep.  (Porter)  858.    Layman  t. 

2  id.  684.  Whiting,  20  Barb.  559.     McRaTen  t. 

(h)  Scisson  t.  McLaws,  12  Geo.  Rep.  McGuire,  9  S.  &«  M.  84.    Jackson  ▼. 

166.    Daniel  v.  Lefevre,  19  Ark.  R.  201.  Panl,  2  Cowen,  502.    Jackson  ▼.  Rich- 

(c)  Woodworth  ▼.  Fnlton,  1  Cal.  Rep.  mond,  4  John.  488.    Jackson  t.  Sdorer, 

295.    Mitchell  7.  MitcheU,  1  Md.  Rep.  10  id.  868. 

44.    Michel  ▼.  Nutting,  1  Smithes  (Ind.)  (g)  Beach  t.  Beach,  20  Yt.  Rep.  88. 

Rep.  291.  EdgertOQ  ▼.  Clark,  Id.  264. 
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third  party,  the  conveyanoe  unll  be  a  bar  to  his  recovery.(A) 
And  it  18  competent  fbr  the  defendant  to  show  that  since  the 
commencemeDt  of  the  suit  the  plaintiff  has  lost  his  right,  (t) 
Where  A.  conveyed  land  to  B.  and  subsequently  remained  in  the 
actual  adverse  possession  of  it  for  more  than  seven  years,  it  was 
held  that  he  could  not  recover  without  showing  some  color  of 
tide,  acquired  after  his  conveyance  to  B.,  and  that  his  possession 
was  under  that  colorable  title.  (£)  If  the  plaintiff  shows  a  supe- 
rior legal  title  he  must,  unless  estopped  from  asserting  it,  recover ; 
whatever  may  be  the  equities  of  the  parties.  (^ 

Where  the  plaintiff  and  defendant  pretend  to  derive  title  from 
a  common  source,  it  is  not  necessary  for  either  of  them  to  show 
title  beyond  it.(m)  And  neither  can  deny  the  title  of  him  un- 
der whom  they  both  claim,  (n)  But  when  the  defendant  justifies 
his  possession,  by  showing  that  he  holds  under  another  deed 
than  that  shown  by  the  plaintiff,  the  effect  of  the  proof  of  title 
from  a  common  source  is  destroyed,  and  the  plaintiff  is  put  to 
the  proof  of  his  title,  without  regard  to  the  common  source  of 
title.(o) 

The  plaintiff,  in  ejectment,  must  have  such  an  estate  in  the 
land  as  entitles  him  to  present  possession.  An  outstanding  life 
estate  is  a  good  bar.(^)  He  cannot  recover  on  a  demise,  if  his 
lessor  was  dead  at  the  date  of  the  demise,  (q)  Nor  can  he  recover 
on  a  demise  from  a  party  having  no  title  at  the  commencement 
of  the  suit ;  nor  on  a  demise  from  an  administrator  appointed  by 
a  court  which  had  no  jurisdiction  to  grant  the  letters  of  admin- 
istration, (r)  An  ordinary  quit-claim  deed  is  sufficient  to  enable 
the  grantee  to  maintain  ejectment,  if  the  grantor  could  have 
done  so.(«)  The  action  of  ejectment  is  merely  a  possessory 
action,  and  is  confined  to  cases  where  the  claimant  has  a  possess- 
OTj  title ;  that  is  to  say,  a  right  of  entry  upon  the  lands.    To 

(X)  Cresap  t.  Hatson,  9  Gill,  269.  (n)  FeiiDster  t.   McBofliej  1  Jones' 

(i)  Alden  ▼.  Orore,  18  Penn.  State  Law  Bep.  (N.  C.)  547. 

Bcnp.  877.             '  (o)  Hughes  ▼.  Wilkinson,  snpra. 

(k)  Johnson  t.  Farlon,  18  Ired.  84.  (p)  Balterton  t.  Yoaknm,  17  Illinois 

(0  Mitchell  ▼.  Bobertson,  15  Ala.  B.  Bep.  288. 

412.  (q)  Goodtitte  ▼.  Boe,  20  Geo.  B.  185. 

(m)  Wood  y.  McGnire,  17  Geo.  Bep.  ir)  Ibid. 

308.    Hughes  y.  Wilkinson,  28  Miss.  B.  (i)  Bolliyan  y.  Dayis,  4  Cal.  Bep.  291. 
600.    MHler  y.  Burls,  19  Gea  Bep.  881. 
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Bapport  it;  four  things  are  necessary,  viz :  title,  lease,  entiy  and 
ouster,  (f) 

Where  plaintiffis  and  defendant  claim  nnder  the  same  lessor,  a 
deed  from  the  defendant,  conveying  the  premises  to  one  of  the 
plaintLSs,  in  trust  for  the  payment  of  a  debt  to  a  third  person, 
will  not  operate  as  an  estoppel  against  the  plaintiffs'  recovery.  («) 
When  the  plaintiff  shows  an  outstanding  title  against  that  of 
his  lessor,  and  does  not  connect  himself  with  it,  he  may  never- 
theless recover  upon  his  lessor's  title,  when  the  defendant,  by 
claiming  under  the  same  lessor,  is  precluded  from  setting  up  an 
outstanding  title,  (v) 

Where  the  plaintiff  was  in  possession  of  the  premises  several 
years,  claiming  title,'  and  the  defendant  went  into  possession 
under  a  contract  between  the  parties,  whereby  he  agreed  to  pur- 
chase the  improvements  of  the  plaintiff,  and  his  title  to  the 
premises,  as  soon  as  it  should  be  settled,  should  it  prove  to  be 
good,  the  contract  reciting  that  the  title  was  then  in  dispute,  it 
was  held  that  this  was  abundant  evidence  of  title  in  the  plaintiff 
to  sustain  an  action  of  ejectment  against  the  defendant,  aside 
from  the  rights  of  the  defendant,  under  the  contract,  (t/;) 

Where  a  power  is  granted  to  surviving  trustees^  Utider  a  will, 
to  appoint  substitutes,  they  may  convey  to  a  third  person,  with 
the  assent  of  the  cestui  que  trust,  the  legal  estate  of  which  they 
are  trustees ;  and  such  conveyance  will  authorize  the  third  per- 
son to  bring  ejectment  in  his  own  name.(d?) 

A  tenant  at  will  can  maintain  an  action  of  ejectment,  (y) 
And,  in  New  York,  a  guardian  in  socage  can  sue  for  the  lands 
of  his  ward.  (2)  So,  one  of  several  coparceners  may  bring  eject- 
ment, on  her  separate  demise,  (a)  When  the  statute  of  limita- 
tions has  completed  a  bar,  it  gives  to  the  party  in  whose  favor  it 
has  run  a  right  of  entry,  upon  which  he  may  prosecute  eject- 
ment. (&)  One  who  has  purchased  and  paid  for  land  for  the 
benefit  of  another,  whom  he  allows  to  take  possesion,  holding 


i)  Payne  t.  Treadwell,  6  Gal.  B.  810.  (y)  Bnniin  ▼.  Doe,  1  Blaekf.  26. 

}  Seabnry T.Stewart, 22 Al.B. 207.  iz)  Holmes  t.  Seely,  17  Wend.  75. 

)  Ibid.  (a)  Jackson  ▼.  Sample,  1  John.  Caa, 

w)  Spencer  v.  Tobey,  22  Barb.  260.  281. 

s)  Mitchell  r.  Storens,  1  AUun,  16.  (b)  Doe  r.  EsUva,  11  Ala.  Bep.  1028. 
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the  legal  title,  however,  as  securily  for  the  purchase  money,  may 
enforce  the  payment  of  the  purchase  money  by  ejectment  and  a 
oonditional  verdict  (c)  So  a  reversioner  may  maintain  ejectment, 
after  the  expiration  of  the  term  for  years,  against  a  canal  com- 
pany, to  recover  lands  taken  by  the  company  without  making 
compensation,  under  an  agreement  with  the  tenant  for  years, 
and  by  the  consent  of  the  reversioner,  (d) 

The  name  of  a  party  may  be  used  as  the  lessor  of  a  plaintiff 
in  ejectment,  even  against  his  consent,  when  he  is  indemnified 
against  costs ;  provided  such  use  of  his  name  is  necessary  and 
important  to  the  assertion  and  successful  prosecution  of  the 
ri^ts  of  another  party.(e)  And  this,  although  such  person  has 
no  title,  nor  iaterest  in  the  premises.  And  where  one  out  of 
possession  makes  a  deed  of  land,  though  the  deed  is  void  under 
st  32  Hen.  YIII,  yet  the  grantee  may  use  the  name  of  his 
grantor,  to  recover  the  land,  by  ejectment. (/) 

An  action  of  ejectment  may  be  brought  by  a  grantee,  to  recover 
the  possession  of  lands  under  water,  granted  to  him  by  the  state, 
for  a  certain  specific  use  which  requires  actual  occupation,  (gr) 
And  the  action  will  lie  in  favor  of  the  assignees  of  a  bankrupt, 
under  the  bankrupt  act  of  the  United  States,  of  1800.  (A) 

If  A.'s  building  inclines  from  the  perpendicular,  over  B.'s  land, 
B.  may  maintain  an  action  of  ejectment  for  the  land  over  which 
it  impends,  (t)  Yet  it  has  been  recently  held,  in  the  Supreme 
Court  of  New  York,  that  where  one  erects  a  building  upon  the 
line  of  his  own  premises,  so  that  the  eaves  or  gutters  project 
over  the  land  of  his  neighbor,  this  is  not  such  an  encroachment 
upon  the  possession  of  the  latter  as  will  sustain  an  action  of 
ejectmejit ;  and  that  an  action  for  a  nuisance  is  the  appropriate 
remedy,  in  such  a  ca8e.(i) 

The  owner  of  the  fee  may  support  the  action  against  one  who 
has  exclusively  appropriated  a  part  of  a  public  street  or  highway 


iEi 


(c)  R«6d  T.  Murray,  11  Penn.  State       (/)  Kellej  ▼.  Jackson,  2  Paine,  G.  G. 
8S4.  440. 


^d)  Doe  dam.    Patrick  ▼.  Beaofort,       (g)  Champlain  and  St.  Lawrence  R« 
4  Eng.  Law  and  Eq.  Bep.  496.  B.  Co.  ▼.  Valentine,  19  Barb.  484. 

((f)  English  ▼.  Register,  7  Geo.  Bep,       Ch)  Barstow  v.  Adams,  2  Day,  70. 
S87.    Couch  y.  Turner,  17  id.  489.  («1  Sherry  t.  Frecking,  4  Dner,  452. 

(ifc)  Aiken  y.  Benedict,  89  Barb.  400. 
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to  his  own  private  nse.(Q  And  where  an  owner  of  land  conveys 
the  same  excepting  the  portions  indnded  in  the  highway,  he 
may  maintain  an  action  of  ejectment  against  the  grantee,  for 
encroachments  npon  the  highway,  or  for  an  exclusive  occupation 
of  it,  by  him.(97i)  But  to  authorize  such  an  action  against  an 
individual,  he  must  be  in  the  possession  or  occupation  (ff  the 
highway  claiming  title,  and  his  possession  must  be  exclusive  of 
the  puUic.(9i) 

But  ejectment  cannot  be  maintained  for  land  of  which  the 
plaintiff  is  himself  in  possession,  (o)  And  where  one  who  sells 
land  takes  a  note  therefor,  giving  a  bond  to  execute  a  deed  on 
payment  of  the  note,  and  afterwards  transfers  the  note  to  a  third 
person,  without  recourse,  he  thereby  parts  with  all  his  interest 
in  the  land,  and  cannot  afterwards  maintain  an  action  of  eject- 
ment for  the  land,  on  his  own  account.  (^)  Bo  if,  when  the  lessor 
of  the  plaintiff  purchased  and  took  his  deed,  the  defendant  was 
in  possession  of  the  premises,  claiming  them  adversely,  the  plain- 
tiff cannot  recover.  (;)  The  guardian  of  a  lunatic  cannot  bring 
eje^stment  in  his  own  name.(r)  Nor  can  the  action  be  brought 
by  a  committee  of  the  person  and  estate  of  one  in  respect  to 
whom  a  writ  in  the  nature  of  a  writ  de  Itmatico  inquirendo  has 
been  issued,  and  has  been  found,  by  inqbisition,  to  be  incapable 
of  conducting  his  own  affairs.  («) 

A  sheriff's  certificate  of  the  sale  of  real  estate  on  execution 
does  not  invest  the  purchaser  with  the  right  to  maintain  eject- 
ment for  the  possession.  He  must  obtain  a  deed  before  he  can 
maintain  such  an  action,  (f) 

UntQ  the  assignment  of  dower,  a  widow  has  no  estate  in  the 
lands  of  her  deceased  husband ;  but  a  right  in  action,  merely. 
Therefore  where  the  plaintiff  in  an  action  of  ejectment  dies,  and 
his  heir  applies  for  leave  to  continue  the  suit,  it  is  not  necessary 

(2)  Brown  t.  Galley,  Lalor's  Sap.  808.  ( jp)  Tompkins  t.  Williams,  19  Geo. 

Wright  V.  Carter,  8  Dutch.  76.  Rep.  672. 

(m)  Btz  y.  t>ail7,  20  Barhonr,  82.  (q)  Mercer  T.Hal8tead,Basbee*a  Law 

Smith's  Lead.  Gas.  188.  Bep.  (N.  C.)  62. 

(n)  Bedfleld  y,  Utica  and  Syracose  (r)  Brooks  ▼.  Brooks,  8  Iredell,  889« 

E.  R.  Co.,  26  Barb.  64.  U)  Petrie  t.  Shoemaker,  24  Wend.  85. 

(o)  Krihbs  ▼.  Downing,   25   Penn.  (i)  Dean  t.  Pyncheon,  8  Chand.  9. 
State  Rep.  899.    Taylor  r.  Crane,  15 
How.  Pr.  Bep.  860. 
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that  the  widow  Bhonld  join  in  the  petition,  or  be  made  a  party  to 
the  sabeeqnent  prooeediDgs.(tt)  In  New  York  it  is  provided  by 
Btatnte  that  ejectment  may  be  brought  by  any  widow  entitled  to 
dower,  or  by  a  woman  eo  entitled  and  her  husband,  after  the 
expiration  of  six  months  from  the  time  her  right  accmed,  to 
recover  her  dower,  (t;) 

A  plaintiff  may  claim  to  recover  in  ejectment  not  only  upon 
his  own  title  bat  upon  his  prior  possessiony  as  sufficient  title 
against  a  trespasser ;  and  failing  on  the  former  ground,  he  may 
then  rely  upon  the  latter.  (f<y)  Therefore  where  parties  claiming 
under  a  lease,  and  suing,  in  ejectment,  a  person  who  had  got 
into  possession,  either  under  a  sub-tenant  of  the  plaintiffs  or  as 
a  mere  intruder,  attempted  to  prove  a  surrender  of  a  prior  lease, 
it  was  held  that,  even  supposing  they  had  &iled  to  do  so,  they 
could  still  recover,  by  reason  of  prior  possession,  against  a  wrong- 
doer.(jB)  Possession  is  always  prima  fctcie  evidence  of  title.(y) 
The  rule  is  that  the  plaintiff  may  recover  upon  his  prior  posses^ 
sion,  agaipst  one  in  possession  without  claim  of  title,  if  such 
prior  possession  had  only  been  abandoned  animo  revertendi.{%) 
And  a  party  in  peaceable  possession  of  land,  being  ousted  by  a 
mere  naked  trespasser,  or  one  not  having  titfe,  nor  authority  to 
enter  under  any  one  having  title,  may  recover  in  ejectment,  on 
his  possession  merely,  (a)  Priority  of  possession  is  sufficient, 
where  nothing  but  possession  is  shown  by  either  party.  But 
this  presumption  of  a  legal  title  may  be  repelled  by  showing  that 
the  legal  estate  is  in  another,  though  not  the  defendant.  (&) 

To  constitute  a  possession  sufficient  to  maintain  ejectment, 
there  must  be  an  actual  bona  fide  occupation,  or  posaesaio  pedis; 
a  subjection  of  it  to  the  will  and  control  of  the  possessor,  as 
contradistinguished  from  the  mere  assertion  of  title,  and  the 

(u)  ABh  T.  Cook,  8  Ab.  889.  Ohio  Bep.  828.    Jones  t.  Nunn,  12  Geo, 

iv)  8  B.  8.  6th  ed.  592,  ^  2.  Bep.  469.     Sbumway  r.  PhilUps,  22 

C«r)  DaTiflOQ  y.  Oenti  88  Eng.  Law  and  Penn.  Bep.  161. 

Bq.  Bep.  469.    Winana  t.  Chriaty,  4  (a)  TappBCOtt  ▼.  Cobbj  11  Grat  172. 

CaL  Bep.  70.  HatcbinsoQ  ▼.  Perley,  4  Cal.  Bep.  88. 

(s)  Ibid.  Beqneite  t.  Canlfleld,  Id.  278.    Nagle 

(y)  Hatohinflon  y.  Parley,  4  CaL  Bep.  y.  Macy,  9  id.  426. 

88.    Hicks  y.  Dayis,  Id.  67.    Plnzoe  y.  (6)  Brewster  y.  Striker,  1 E.  D.  Smitbi 

0eward,  Id.  94.  821. 

(jr)  Newman  y.  Citj  of  Cincinnati,  18 
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exercise  of  casnal  acts  of  owneTship,  each  as  recording  deeds^ 
paying  taxes,  &c. ;  and  occupation  of  a  portion  of  the  land, 
marked  by  distinct  boundaries,  will  carry  possession  of  the  whole 
tract  It  is  not  necessary  that  the  property  shoold  be  culti- 
vated ;  nor  is  any  particular  kind  of  inclosure  required.  It  is 
sufficient  if  it  is  subjected  to  the  possessor's  use  in  the  manner 
indicated,  (o)  Actual  possession  or  cultiyation  of  part  of  a  tract 
of  land,  use  of  the  unindosed  portion  as  wood  land,  and  payment 
of  taxes  on  the  whole  for  twenty  one  years,  are  drcumstanoes 
which  have  been  held,  in  Pennsylvania,  to  constitute  title  to  the 
whole.  (cZ)  As  between  two  parties  who  rely  upon  possession, 
solely,  the  presumption  is  in  favor  of  the  first  possessor,  and 
proof  of  possession  by  a  claimant,  however  short  it  be,  will  entitle 
him  to  recover;  unless  the  defendant  can  account  for  such 
possession,  or  show  a  prior  possession  or  title  in  himself  or  a 
third  person,  (e)  Where  the  plaintiff  relies  upon  possession, 
alone,  for  a  recovery,  and  the  defendant  shows  possession  in  him- 
self, bona  fide  acquired,  he  can  defeat  the  plaintiff's  recovery  by 
showing  title  in  a  third  person,  or  by  showing  that  the  plaintiff, 
by  transferring  a  bond  for  a  title,  which  he  holds,  to  a  third 
person,  has  parted  with  his  interest  in  the  land.  Otherwise 
if  the  defendant  came  into  possession  as  a  trespasser.  (/) 

Land  covered  by  water  does  not  admit  of  the  ordinary  acts  of 
possession  and  ownership;  and  therefore  no  presumption  can 
arise  against  the  daimant  from  the  absence  of  proof  of  pos- 
session, (gr) 

To  enable  a  plaintiff  to  recover  on  prior  possession,  he  must 
allege  and  prove  an  actual  ouster.  The  absence  of  such  an  alle- 
gation is  a  defect  which  cannot  be  cured  by  a  default  taken 
through  mistake  or  inadvertence.  (A) 

It  is  not  necessary  that  the  plsintiff  should  show  a  good  title 
against  all  the  world.  It  is  enough  that  he  shows  a  right  to 
recover  against  the  defendant(t)    If  he  fails  to  establish  his 

(e)  Plnme  ▼.  Seward,  4  Gal.  Bep.  94.  (a)  Hammond  t.  Inloei,  4  Md.  B.  188. 

(d)  Murphy  r.  Springer,  1  Grant*B  (a)  Watson  t.  Zimmerman,  6  CaL 

Oas.  78.  Bep.  46. 

r«)  Potter  ▼.  Knowles,  6  Cal.  Bep.  87.  (%)  Qarrett  r.  Lyle,  27  Ala.  Bep.  686; 
^)  Jones  y.  Bcoggins,  11  Geo.  B.  119. 
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right  to  recover  by  one  title,  he  may  resort  to  another,  and  is 
not  obliged  to  make  any  election  between  them,  (ft) 

In  ejectment  by  the  people,  proof  that  the  premises  claimed 
were  vacant  and  nnoccnpied  within  the  period  necessary  to  be 
shown  to  establish  against  the  plaintiff  a  title  by  adverse  poEh 
session,  is  prima  facie  sufficient  to  authorize  a  recovery.  (Q  It 
cannot  be  objected,  in  an  action  of  ejectment  brought  in  the 
name  of  the  people,  that  the  action  is  prosecuted  without  the 
knowledge  or  permission  of  the  attorney  general,  (m) 

If  the  name  of  a  person  is  made  use  of,  as  lessor,  without  his 
consent,  the  court  will  order  it  struck  out.  (n) 

The  general  rule  is  that  a  person  ought  not  to  be  made  a 
lessor,  in  this  action,  who  has  no  claim  or  pretension  to  a  sub- 
sisting title  or  interest  in  the  premises.  If  any  one  who  may 
oncfe  have  had  a  title,  is  to  be  made  a  lessor,  the  burden  of  de- 
ducing a  title  from  him  is  taken  from  the  plaintiff  and  thrown 
on  the  tenant,  which  would  be  unreasonable.  If  there  is  a  case 
which  ought  to  be  excepted  from  this  rule,  it  should  be  clearly 
and  specially  stated  to  the  court,  (o) 

In  New  York,  notwithstanding  the  provisions  of  the  revised 
statutes  declaring  that  the  judgment  in  an  action  of  ejectment 
shall,  under  certain  circumstances,  be  conclusive  upon  the  title, 
the  action  is  still,  to  all  intents  and  purposes,  a  possessory  ac- 
tion. The  plaintiff,  when  successful,  recovers  the  possession. 
Whatever  may  be  the  condition  of  the  defendants,  whether  in  the 
actual  occupation  or  out  of  the  occupation,  and  exercising  acts 
of  ownership,  or  simply  and  purely  claiming  the  title,  the  plain- 
tiff's condition,  in  respect  to  his  ability  to  maintain  the  action, 
remains  the  same,  since  the  revised  statutes,  as  it  was  before. 
He  must  at  least  be  out  of  the  possession ;  the  possession  must 
be  unlawfully  withheld  from  him ;  and  that  fact  must  affirma- 
tively appear  upon  the  face  of  his  complaint.  (^)  A  person  in 
tbe  possession  of  real  estate  suffers  no  actual  injury  from  a  claim 

(Jk)  St  LoniB  Public  Schools  v.  Bialey,  See  The  People  y.  Bradt,  6  id.  818.  S.  C. 
88  Mis.  Rep.  415.  7  id.  689. 

'I)  People  T.  Denison,  17  Wend.  812.       (o)  Jackson  t.  Richmond,  4  John. 
m)  Ibid.  488. 

»)  Jackaon  ▼.  Ogdenj  4  John.  140.       (p)  Taylor  v.  Crane,  15  How.  Pr. 

Rep.  861. 
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of  title  by  another  person  out  of  possession.  And  if  the  former 
desires  to  have  the  claim  determined,  he  may  effect  his  object 
by  proceedings  under  the  statute  ^Ho  compel  the  determination 
of  claims  to  real  property  in  certain  cases/'  If  the  party  claim- 
ing should  enter  upon  his  possession,  and  exercise  acts  of  own- 
ership, the  remedy  of  the  owner  is  by  an  action  of  trespass.  A 
party  out  of  the  possession  cannot  maintain  trespass ;  and  this 
is  the  reason  why  a  party  in  that  condition,  with  a  good  title, 
must  first  resort  to  his  action  of  ejectment,  and  obtain  the  pos- 
session^ before  he  can  recover  for  an  injury  dofee  to  the  estate.  (9) 
It  is  provided  by  statute,  in  New  York,  that  the  action  of 
ejectment  shall  be  retained^  and  may  be  brought  in  the  cases 
and  in  the  manner  heretofore  accustomed,  subject  to  the  provis- 
ions therein  contained.  And  that  it  may  also  be  brought :  1.  In 
the  same  oases  in  which  a  writ  of  right  may  be  brought,  to  re- 
cover lands,  tenements  or  hereditaments;  and  by  any  person 
claiming  an  estate  therein,  in  fee  or  for  life,  either  as  heir,  devi- 
see or  purchaser.  2.  By  any  widow  entitled  to  dower,  or  by  a 
woman  so  entitled  and  her  husband,  after  the  expiration  of  six 
months  from  the  time  her  right  accrued,  to  recover  her  dower  of 
any  lands,  tenements  or  hereditaments.  But  that  no  person  can 
recover,  unless  he  has,  at  the  time  of  commencing  the  action,  a 
valid  subsisting  interest  in  the  premises  claimed,  and  a  right  to 
recover  the  same,  or  to  recover  the  possession  thereof,  or  of  some 
share,  interest  or  portion  thereof,  to  be  proved  and  established  at 
the  trial,  (r)  It  is  further  provided  that  it  shall  not  be  neces- 
sary for  the  plaintiff,  on  the  trial  of  such  action,  to  prove  an 
actual  entry  under  title,  nor  the  actual  receipt  of  any  profits  of 
the  premises  demanded ;  but  it  shall  be  sufficient  for  him  to 
show  a  right  to  the  possession  of  such  premises,  at  the  time  of 
the  commencement  of  the  suit,  as  heir,  devisee,  purchaser  or 
otherwise.  («)  The  action  is  to  be  brought  in  the  name  of  the 
real  plaintiff;  the  use  of  fictitious  names  of  plainti£b  or  defend- 
ants, and  of  the  names  of  any  other  than  the  real  claimi^ts 
and  the  real  defendants,  being  abolished.(0 

(g)  Taylor  r.  Crane,  16  How  Pr.       (*)  Id.  594,  $  X9. 
Rep.  861.  mid.  692,  ^6. 

(r)  8  B.  S.  6th  ed.  692,  $  2. 
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The  beneficiary  in  a  tmst  cannot,  by  reason  of  that  interest, 
maintain  or  defend  ejectment ;  and  in  this  respect  a  resulting 
tmst  is  like  any  other  trust.  A  court  of  law  can  look  only  to 
the  legal  e8tate.(tf) 

Since  the  code,  all  the  general  provisions  of  the  revised  stat- 
utes relating  to  actions  concerning  real  estate,  where  no  specific 
inconsistent  provision  is  made  in  the  code,  on  the  same  subject, 
remain  in  force,  and  are  to  be  applied  and  adapted  to  actions 
imder  the  code.(t;) 

By  the  act  of  April  23, 1862,  section  111  of  the  code  of^pro^ 
cedure  is  amended  by  allowing  an  action  for  the  recovery  of  the 
possession  of  real  estate  to  be  brought  by  a  grantee,  in  the  name 
of  the  grantor,  when  the  grant  is  void  by  reason  of  an  adverse 
possession.  (<<;) 

(6)  Joinder  6/ plaintiffs. 

To  sustain  an  action  of  ejectment  by  several  plaintiffs,  all 
must  show  a  legal  title,  and  the  right  to  immediate  possession, 
not  only  at  the  commencement  of  the  suit,  but  also  at  the  time 
of  the  trial  and  judgment  (a?)  The  widow  of  a  deceased  intes- 
tate cannot  join  with  the  heirs  in  bringing  ejectment  for  the 
lands  of  the  deceaseds  (^) 

In  New  York,  it  is  provided  by  the  revised  statutes  that  in 
any  case  other  than  where  the  action  shall  be  brought  for  the 
recovery  of  dower,  the  declaration  may  contain  several  counts, 
and  several  parties  may  be  named  as  plaintiffs,  jointly  in  one 
count,  and  separately,  in  others.  (2)  It  has,  however,  been  held 
that  in  an  action  to  recover  the  possession  of  real  estate,  under 
the  code,  there  cannot  properly  be  several  plaintifGs,  claiming 
under  distinct  titles  for  distinct  interests,  (a)  In  the  case  last 
referred  to,  the  people  of  the  state  and  certain  individuals  who 
were  their  lessees  of  real  property,  united  in  bringing  an  action 
of  ejectment  therefor.    The  complaint  alleged  that  the  lands 


Moore  r.  j^pellmaii,  5  i)en\o,  226.       (y)  Pringle  v.  Oaw,  5  S.  &  B.  686. 
Code,  ^  466.    St.  Joho  t.  Pierce,       (z)  8  R.  S.  698,  (  11. 
22  B«rb.  862.  _„  _  W  T^®  People  v.  Major  6bc.  of  New 

'    \  111.  . 


w)  Laws  of  1862,  p.  869,  $  84.  Tork,  10  Ab. 

s  Chen^  y.  Cheney,  26  Yt.  Eep.  606. 
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were  owned  in  fee  by  the  people,  who,  unless  a  lease  thereinafter 
described  was  valid,  were  entitled  to  the  possession ;  that  the 
corporation  of  the  city  of  New  York  had  taken  possession  of 
the  premises,  and  rented  the  slEune  to  the  other  defendants,  who, 
unless  the  lease  thereinafter  described  was  valid,  wrongfully  with- 
held the  possession  from  the  people ;  that  subsequent  to  such 
taking  possession,  the  people  gave  to  the  individual  plaintifb  a 
lease  of  the  lands,  who,  under  the  lease,  if  it  was  valid,  became 
entitled  to  the  possession,  but  the  defendants  wrongfully  with- 
helcLit;  that  the  defendants  in  possession  refused  to  pay  rents 
to  the  plainti£b,  being  directed  by  the  corporation  to  refuse ; 
and  that  they  paid  their  rents  to  the  agent  of  the  corporation. 
It  was  held  that  the  people  were  not  entitled  to  judgment,  either 
for  possession,  or  for  the  rents  and  profits ;  they  appearing  to 
have  no  interest  in  the  action,  and  not  being  proper  parties 
thereto. 

In  another  case  it  has  been  decided  that  the  section  of  the 
revised  statutes  above  referred  to,  declaring  that  the  declaration 
in  ejectment  may  contain  several  counts,  and  that  several  par- 
ties may  be  named  as  plaintiffs,  jointly,  in  one  count,  and  sepa- 
rately in  others,  relates  merely  to  the  remedy ^  and  is  therefore 
repealed  by  the  code,  as  being  inconsistent  with  its  provisions 
respecting  the  parties  to  actions,  the  form  of  actions,  and  with 
the  whole  scope  of  the  code.(&) 

The  widow  of  a  deceased  intestate  cannot  join  with  the  heirs 
in  bringing  ejectment  for  the  lands  of  the  deceased,  (c) 

(c)  Corporations. 

A  corporation  may  maintain  an  action  of  ejectment,  (d)  And 
although  it  is  desirable,  in  order  to  avoid  delay  and  trouble,  to 
state  the  name  or  style  of  the  corporation  with  accuracy,  yet  a 
demise  in  a  declaration  may  be  good  though  the  name  of  the 
corporation  be  stated  in  it  without  strict  and  literal  accuracy ; 
provided  the  evidence  does  not  show  that  the  inaccuracy  is  so 

rb)  8t.  John  y.  Pierce,  22  Barb.  802     Grant  on  Corp.  189.    Chit.  Archb.  Pr. 
ie)  Pringle  t.  Gaw,  6  S.  &  B.  686.         1087,  8th  ed. 
(a)  Adams  on  Ijjectment,  4th  ed.  67. 
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flagrant  as  to  amount  to  a  variance,  (e)  Bat  a  distinction  has 
been  taken  between  laying  a  demise  by  a  sole  and  an  aggregate 
corporation ;  for  though  in  the  latter  case  it  is  not  necessary  to 
state  the  Christian  name  of  the  head,  the  Christian  name  of  a 
corporation  sole  ought  to  be  stated.  (/)  With  respect  how- 
ever  to  the  statutory  quasi  corporation,  consisting  of  the  church 
wardens  and  overseers  of  the  poor  of  a  parish,  it  has  been  laid 
down  generally,  that  when  they  sue  in  respect  of  land  held  by 
them  in  the  nature  of  a  body  corporate,  they  must  insert  their 
proper  names,  and  in  addition  describe  themselves  as  church 
wardens  and  overseers  of  the  poor.(^) 

A  corporation  may  state  a  demise,  without  averring  that  it 
was  under  seal.  (A)  A  notice  to  quit,  given  by  its  steward,  or 
other  officer  usually  employed  in  such  matters,  will  be  good, 
without  showing  an  authority  to  him  under  seal ;  the  bringing 
of  the  ejectment  being  a  sufficient  adoption  of  his  act.(t) 

Where  the  plaintiffs  sue  as  a  corporation,  though  the  only 
plea  be  the  general  issue,  they  must  prove  the  existence  of  such 
corporation.  (A;) 

(d)  Executors  and  administrators. 

An  executor  or  administrator  represents  the  personal  and  not 
the  real  estate  of  his  testator  or  intestate.  Hence,  as  a  general 
rule,  he  cannot  maintain  ejectment  to  recover  real  estate  in  fee 
simpla  But  where  a  testator  by  his  will  empowers  his  execu- 
tors to  sell  his  real  estate,  they  may  maintain  an  action  to  recover 
the  possession  of  it.(Z)  So  an  executor  may  maintain  ejectment 
for  lands  held  by  his  testator  for  a  term  of  years,  that  being  a 
chattel  interest,  (m)  So  may  the  executors  of  one  who  has 
granted  a  lease  for  a  term  of  years,  (n)     But  the  executors  of  one 

{e)  Doe  dem.  Mayor  &c.  of  Maldon  (A)  Proprietors  of  Soutlihold  t.  Hor- 

T.  Mfller,  1  B.  &.  Aid.  699.  ton,  6  Hill,  60. 

(/)  Carter  ▼.  Cromwell,  Dyer,  86,  (J)  Chew's  Ex'rs  v.  Chew,  28  Penn. 

marg.    Com.  Dig.,  Pleader,  2  B  1.  SUte  Rep.  17. 

(jjO  Grant  on  Corp.  190.     Ward  t.  (m)  Dnchane  ▼.  Gk>odtitle,  1  Blackf. 

Gierke,  13  Law  Jonr.  N.  8.  229.  117. 

(K)  Patrick  ▼.  Balls,  Carth.  890.    1  (n)  Van  Henaselaer  t.  Hayes,  5  De- 

Ld.  Bay.  186.  nio,  477. 

(ft)  Boe  y.  Pierce,  2  Camp.  96. 
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who  has  granted  land  infee^  subject  to  an  annual  rent,  cannot 
maintain  ejectment  for  the  non-payment  of  the  ren&(o) 

It  has  been  decided  in  Indiana^  that  in  case  of  the  non-resi- 
dence of  the  heirs  of  a  mortgagee,  the  executor  or  administrator 
may  maintain  gectment  for  the  premises,  against  the  mortgagor, 
or  his  tenant  claiming  under  a  lease  granted  after  the  mortgage, 
without  the  privity  of  the  mortgagee  j  and  this  without  a  de- 
mand of  possession,  (jp) 

(e)  H^irs  and  devisees. 

The  heirs  at  law  of  a  deceased  intestate  may  maintain  gect- 
ment against  a  mere  wrongdoer,  to  recover  possession  of  land  of 
which  tiieir  ancestor  died  seised  and  possessed.  (9)  And  the  prior 
possession  of  the  ancestor^  dying  in  possession,  is  sufficient  to 
enable  his  heir  to  recover  against  an  abator  entering  without 
title,  upon  the  death  of  such  ancestor,  without  producing  a  paper 
title,  (r)  In  such  a  case  he  may  recover  on  the  seisin  of  his  an- 
cestor. («)  The  heir  whose  ancestor  dies  in  possession,  is  pre- 
sumed to  be  in  possession,  (t) 

One  of  several  heirs  at  law  can  recover  on  his  several  demise, 
though  the  others,  entitled  jointly  with  him,  do  not  join  him  in 
the  action.  (t») 

If  the  ancestor  dies  in  adverse  possession  of  land,  and  the 
descent  is  cast  upon  his  heirs,  who  remain  in  possession  after  his 
death,  this  is  prima  fade  sufficient  to  entitle  them  to  recover 
the  land,  in  ejectment,  (t;)  And  an  action  will  lie  by  the  heirs 
at  law  of  a  surviving  trustee,  the  suit  not  being  adverse  to  the 
cesttU  que  trust. (w) 

But  where  a  deed  of  bargain  and  sale  recited  its  object  to  be 
to  secure  the  premises  to  the  sole  and  separate  use  of  the  bar- 
gainor's daughter,  and  conveyed  them,  for  the  consideration  of 

(0)  Van  Bensselaer  y.  Hayes,  5  De-  («)  Fosgate  ▼.  Herkimer  Man.  and 

nio,  477.  Hydraulic  Co.,  9  Barb.  287. 

(p)  Brown  ▼.  Mace,  7  Blackf.  2.  {t)  Tappscott  v.  Gobbs,  11  Grat  172. 

(g)  CarmtherBV.  Bailey,  8  Kelly,  106.  (u)  Dawd  y.  Gilchrist,  1  Jones'  Law 

Buck  y.  Sqaiers,  22  Vt.  R.  484.   Ubrick  R.  868.    Chambera  y.  Handley,  8  J.  J. 

▼.Beck,  18  Penn.  State R. 689.    8R.S.  Marsh.  98. 

of  N,  T.  6th  ed.  p.  692,  %  2.  (v)  Hanna  y.  Renfro,  82  Miss.  R.  126. 

(r)  Maltonnier  v.  Bimmick,  4  Barb.  Iw)  Oninkleton  ▼,  Evert,  8  Teates, 

566.  670. 
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one  dollar  moving  from  the  bargainee,  to  the  said  bargainee  and 
his  heirs,  in  trust  for  the  use  of  the  said  daughter  and  her  heirs, 
she  leaving  children  her  heirs  at  law,  it  was  held  that  said  heirs 
at  law  oould  not  maintain  an  action  of  ejectment ;  the  legal 
estate  still  remaining  in  the  trustee,  (x) 

The  courts  will  never  permit  an  heir  to  be  disinherited  hj 
mere  conjecture.  The  defendant  took  a  lease  of  a  lot  for  a  term 
of  years,  for  which  he  paid  rent  for  several  years.  In  an  action 
of  ejectment  by  the  heirs  of  the  lessor  of  the  plain  tilBf,  against  the 
defendant,  who  continued  to  hold  possession,  it  being  shown  that 
the  original  lessor  was  dead,  and  that  his  children  and  their 
heirs  were  the  lessors  of  the  plaintiff;  and  it  being  admitted  that 
the  deceased  left  a  will ;  the  defendant  insisted  that  the  plaintiff 
was  bound  to  show  the  devises  contained  in  the  will.  But  the 
court  held  that  the  defendant,  if  he  would  bar  the  title  of  the 
heirs  at  law,  was  bound  to  show,  affirmatively,  a  devise  of  the 
premises  in  question.  (^) 

Parties  succeeding  to  the  title  of  a  plaintiff  dying  after  issue, 
may  be  substituted,  in  New  York,  but  it  must  be  done  by  scire 
fetcias,  and  not  by  motion.  Other  actions  abate  by  the  death  of 
a  sole  plaintiff  before  interlocutory  judgment  or  verdict ;  but  by 
the  revised  statutes  (2  B,  S,  308,  §  32)  ejectment  does  not 
abate.  (»)  Heirs  are  authorized  by  statute,  to  bring  ejectment, 
in  New  York  (a) 

Ejectment  may  be  maintained  by  a  devisee.  (&)  Where  a  tes^ 
tator  devises  two  tracts  of  land,  of  different  value,  to  different 
persons,  and  the  devisee  of  the  tract  of  inferior  value  elects  to 
take  the  other  tract  by  a  paramount  title,  the  devisee  of  the 
other  tract  may  recover  the  tract  of  inferior  value  in  ejectment ; 
and  is  not  obliged  to  resort  to  equity  for  compensation,  (o) 

(/)  Husband  and  wife. 

In  an  ejectment  for  lands  of  the  wife,  the  demise  may  be  laid 
in  the  name  of  the  husband  alone,  or  of  the  husband  and  wife 

(x)  Brnoe  t.  Fancetti  4  Jones*  Ifaw       (&)  Co.  Litt.  240  b.    Broom  on  Par. 

B.  891.  199.    Abbott  ▼.  Pratt,  16  Verm.  B.  626. 

.   (y)  Brant  t.  Liyermore,  10  John.  366.  8  B.  S.  of  N.  T.  6th  ed.  692,  %  2. 

(z)  James  ▼.  Bennet,  10  Wend.  540.         («)  I#ewis  t.  Lewis,  18  Penn.  State 

(a)  8  B.  8.  6ih  ed.  p.  692,  %  2.  Bep.  79. 
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jointly,  unless  the  action  be  brought  for  lands  already  held  under 
a  lease,  either  from  the  husband  or  from  the  husband  and  wife ; 
in  which  case  the  demise  in  the  ejectment  ought  to  be  conform- 
able to  that  in  the  lease,  (ci)  It  is  therefore  laid  down,  that  if  the 
husband  seised  in  fee  jure  uxoris  has  made  a  lease  jointly  with 
his  wife,  and  that  lease  being  forfeited  or  expired,  he  brings 
ejectment  and  shows  a  demise  to  the  plaintiff  by  himself  only, 
the  declaration  will  be  bad  (e) 

A  woman  whose  estate  has  been  wrongfully  aliened  by  her 
husband,  may  maintain  an  action  to  recover  it,  after  his  death, 
without  showing  any  notice  to  the  tenant  to  quit.(/)  So  where 
a  married  woman,  having  the  actual  possession  of  land,  held  by 
her  for  her  separate  use,  has  been  wrongfully  ejected  therefrom, 
she  may,  under  the  code  of  procedure,  in  New  York,  maintain 
an  action  in  her  own  name,  to  recover  the  possession,  without 
joining  her  husband.(gr)  The  act  of  March  20,  1860,  con- 
cerning the  rights  and  liabilities  of  husband  and  wife,  would 
also  authorize  such  an  action.(/i) 

In  an  action  for  the  recovery  of  land  conveyed  to  husband  and 
wife,  the  wife  need  not  join,  (f) 

An  action  to  recover  real  estate  of  which  the  husband  is  seised 
as  tenant  by  the  curtesy  initiate,  is  properly  brought  in  the 
names  of  husband  and  wife  united.(2?) 

To  recover  lands  of  a  married  woman  who  is  an  infant,  if  they 
are  not  her  separate  property,  her  husband  should  sue,  and  she 
should  be  joined ;  especially  if  she  has  the  fee,  and  was  ousted 
before  coverture,  or  if  neither  of  them  have  had  actual  or  con- 
structive possession  during  coverture.  (Q  In  case  they  sue  to- 
gether, no  guardian  or  prochein  ami  is  necessary,  though  the 
wife  be  an  infant.  The  husband  appoints  an  attorney  for  both. 
If  the  land  is  her  separate  property  she  must  have  a  next  friend, 
whether  she  claims  a  legal  or  an  equitable  estate,  (m) 

{d)  Broom  on  Par.  288.    ChambetB       (g)  Darby  ▼.  Callaghan,  16  N.  T, 

T.  Handley,  8  J.  J.  Marsh.  98.  Rep.  71. 

(«)  Coote'8  L.  and  T.  676.    Bac.  Ab.,        (h)  Laws  of  1860,  p.  157,  ^  7. 
Baron  and  Feme,  D  8.  (%)  Jackson  y.  Leek,  19  Wend.  889. 

(/)  Miller  ▼.  Schackleford,  4  Daoft,  Ik)  Ingraham  t.  Baldwin,  12  Barb.  9i. 
264.  (l)  Cook  y.  Eawdon,  6  How.  Pr.  288, 

(m)  Ibid. 


PLAINTIFFS.  249 

(g)  Infants. 

An  infant  has  a  right  of  action  for  a  tort  to  his  property.(n) 
He  may  therefore  maintain  ejectment  to  recover  the  pOBsession 
of  his  land.(o) 

Under  the  Pennsylvania  practice  an  infant  can  maintain  an 
action  of  ejectment^  in  the  name  of  his  next  friend ;  and  a  gnar- 
dian  need  not  he  appointed  by  the  cburt,  and  the  action  brought 
in  his  name,(p) 

It  is  provided  by  the  revised  statutes  of  New  York  that  when 
an  infant  shall  have  any  right  of  action  to  recover  real  property, 
or  the  possession  thereof,  he  shall  be  entitled  to  maintain  a  suit 
thereon ;  and  the  same  shall  not  be  deferred  or  delayed,  on 
account  of  his  not  being  of  full  age.  (9) 

(A)  Joint  tenants  and  tenants  in  common. 

Ist  Joint  tenants. 

In  all  actions  relating  to  the  joint  estate,  all  the  joint  tenants 
must  be  joined  as  plain  ti&.(r)  They  must  therefore  sue  jointly 
on  their  lease.  («) 

The  effect  of  a  joint  lease  is  that  each  demises  his  own  share, (^) 
and  each  may  put  an  end  to  that  demise,  so  far  as  it  operates 
upo9  his  own  share,  whether  his  companions  will  join  him  in 
putting  an  end  to  the  whole^ease,  or  not,(u)  A  joint  tenant 
may  also  make  a  separate  lease  of  his  share,  either  to  a  com- 
panion or  to  a  stranger  ;(t?)  before  doing  which  he  should  sever 
the  tenancy  ;(to)  and  he  may  recover  in  ejectment  on  his  separate 
demise,  for  such  demise  operates  as  a  severance  of  the  tenancy,  (a;) 
An  ejectment  also  lies  by  one  joint  tenant  against  his  companion, 
on  actual  ouster  ;(^)  or  on  proof  of  facts  from  which  an  ouster 
can  be  inferred,  (z) 

[n)  Broom  on  Par.  288  a.  Doe  ▼.  Hughes,  7  M.  &>  W.  189.    Alford 

[o)  Macpher.  on  Inf.  854,  884.  t.  Vickerj,  1  C.  &  Marsh.  280. 

[p)  Heft  Y.  McGill,  8  Barr,  256.  (v)  Bac.  Ab.,  Leases  (I  5.) 

!q)  8  B.  8.  445.    Id.  5th  ed.  745,  (  1.  fw)  Bac  Ab.,  Joint  Ten.  (H  2.) 

[r)  Browne   on  Actions,  180.     Co.  (x)  Roe  ▼.  Lonsdale,  12  East,    89. 

UtL  196.    2  Black.  Com.  182.    Bac.  Doe  ▼.  Read,  Id.  57,  61.    Doe  r.  Fenn, 

Ab.,  Joint  Ten.  K.  8  Camp.  190. 

(f)  Ibid.    Co.  Litt.  188, 197.    Broom  (y)  Woodf.  L.  and  Ten.  4th  ed.  789. 

DH  Par.  24.  (z)  Obert  v.  Bordine,  1  Spencer,  894. 

Cf)  Co.  Litt.  186  a.  Hannon  v.  James,  7  8.  &  M.  111. 
(u)  Doe  y.  Smsmersett,  1 B.  db  Ad.  140. 
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An  assertion,  by  a  joint  owner  of  land,  of  an  exdnsive  title 
to  the  whole^  and  a  contracting  to  sell  the  whole,  are  evidence  of 
an  adverse  possession,  and  such  an  ouster  as  to  enable  the 
co-tenant  to  maintain  ejectment,  (a)  In  an  action  of  ejectment 
bjr  one  co-tenant,  against  another,  seeking  to  bar  him  on  the 
ground  of  adverse  possession,  the  plaintiff  must  show  an  actual 
ouster,  or  that  some  act  was  done,  totally  denying  the  right  of 
the  plaintiff  as  a  co-tenant  But  if  co-tenancy  is  denied,  there 
is  no  necessity  for  any  stronger  proof  of  ouster  than  against  any 
other  party.  (6) 

A  conveyance  by  a  lessor,  to  one  of  two  joint  tenants,  under 
a  lease  reserving  rent,  of  all  his  title  and  interest  in  the  premises, 
will  not  give  the  grantee  a  right  to  maintain  ejectment  against 
his  co-tenant,  for  non-payment  of  the  rent  accrued  to  his 
grantor,  (o) 

2d.  Tenants  in  common. 

Tenants  in  common  cannot  join  in  a  demise  in  ejectment; 
and  the  reason  of  this  is,  that  they  hold  by  distinct  titles,  or  by 
one  title  and  serveral  rights,  (of)  And  where  tenants  in  common 
join  in  a  lease,  it  operates  as  the  lease  of  each,  for  their  respective 
parts,  (e) 

An  ejectment  will  lie  by  one  tenant  in  common  againsl;  his 
companion,  upon  an  actual  ouster,  or  such  an  occupation  by 
the  latter  as  amounts  thereto,  as  where  he  holds  and  claims  the 
same  adversely,  (/)  and  not  otherwise,  (^r)  Demand  of  posses- 
sion, by  one  tenant  in  common,  and  a  refusal  by  his  co-tenant, 
who  stated  that  he  claimed  the  whole  estate,  has  been  held  evi* 
dence  of  an  actual  ouster.(A)  So  where  one  tenant  in  common 
is  in  possession  of  the  estate  claiming  to  hold  it  by  a  deed 
covering  the  whole  of  it,  this  is  sufficient  evidence  of  ouster  to 

ra)  Carpenter  t.  Thayer,  16  Venn.  B.  (/)  Id.  789.     Litt  a.  822.     Doe  t. 

652.  Caff;  1  Camp.  178.    CubiU  t.  Porter,  8 

OiS  Peterson  t.  Laik,  24Mi88.  R.  641.  B.  ^  C.  269.    Beading*8  casOi  1  SaUL 

M  Bimey  t.  Bimey,  16  Verm.  Bep.  892.    S.  C.  2  Ld.  Ray.  829. 

186.  (pr)  Barnita  t.  Casey,  7  Cranch,  456. 

(<{)  Broom  on  Par.  27.    Doe  t.  Er-  Taylor  ▼.  HiU,  10  Leigh,  467. 

rington,  1  Ad.  A/  £1. 760.    2  Black.  Com.  {K)  Doe  t.  Bird,  11  Bast,  49.    Fisher 

194.    Mantle  ▼.  WoUington,  Oro.  Jac.  t.  Prosser,  Oowp.  217.    Chiles  t.  Cm^ 

166.    Co.  Litt.  189  a.  ley,  9  Dana,  886.    Siglar  t.  Van  Riper, 

(«}  Woodf.  L.  and  Ten.  4th  ed.  6.  10  Wend.  414. 
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support  ejectment  by  a  co-tenant.  ({)  And  the  refusal  of  a 
tenant  in  common  to  admit  the  right  of  his  co-tenant  sabseqnent 
to  the  demise  laid,  is  a  sufficient  ouster,  or  adverse  possession, 
to  infer  an  ouster  at  the  time  of  the  demise,  (i) 

The  revised  statutes  of  New  York  declare  that  if  the  action  be 
brought  bj  tenants  in  common  against  their  co-tenants,  they 
shall,  in  addition  to  other  necessary  evidence,  prove  that  the 
defendants  ousted  the  plaintifi,  or  did  some  other  act  amountrog 
to  a  total  denial  of  their  right  as  co-tenants.  (Q  It  has  been 
held  that  it  is  a  sufficient  denial  by  the  defendant  of  the  plaintiff's 
right  as  a  co*-tenant,  to  entitle  the  plaintiff  to  recover,  that  the 
defendant  claims  the  whole  premises  as  his  own ;  that  he  has 
offered  to  sell  the  same,  and  declares  that  the  plaintiff  would  be 
compelled  in  equity  to  execute  a  deed  given  by  his  brothers  and 
sbters,  as  heirs  of  their  &ther,  in  compliance  with  a  contract 
made  with  the  grantor  of  the  defendant,  (m)  In  Oole  v.  Irvine(ny 
it  was  held  that  ejectment  by  tenants  in  common  must  be  by  a 
joint  suit  by  all,  or  a  separate  suit  by  one  alone.  In  a  later  case, 
however,  it  was  decided  by  the  same  court  that  it  is  not  necessary 
all  the  tenants  in  common  should  unite  in  the  action ;  except 
when  it  is  brought  as  a  substitute  for  a  writ  of  right  (o) 

Where  a  person  demised  mines  to  a  company  of  which  he 
afterwards  became  a  member,  and  of  which  he  was  a  member  on 
the  day  on  which  the  demise  was  laid,  though  it  did  not  appear 
that  he  had  ever  been  in  possession  as  one  of  the  company,  it 
was  held  that  he  might  recover  in  an  ejectment  against  another 
partner  who  defended  on  behalf  of  the  company,  (p) 

One  tenant  in  common  may  maintain  ejectment  against  a  mere 
disseisor,  though  he  declare  on  his  own  seisin  and  possession^ 
without  noticing  the  right  of  his  co-tenant  (j) 

In  Yermont  tenants  in  common  may  maintain  a  joint  action 

(f)  Clark  ▼.  yaQghan,  8  Conn.  Bep.  (n)  6  Hill,  684. 

191.  (o)  Kellogg  ▼.  Kellogg,  6  Barb.  116. 

(Jt)  Hargrave  t.  Powell,  2  Per.  d&  (p)  Francsis  t.  Doe,  4  H.  A.  W.  881. 

Bat.  07.  (a)  Smith  t.  Starkweather,  6  Day, 

2)  8  B.  S.  806,  4  25.  207.    See  Chesronnd  ▼.  Ctinningbam,  8 

w)  Valentine  t.  Northrop,  12  WencL  Blackf.  82.    Bush  v#  Bradley,  4  Day, 
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of  ejectm^t.(r)     Bo  also  in  Kentucky.  («)    But  in  Miflsonri 
tenants  in  common  cannot  join  in  ejectment.  (<) 

Where  tenants  in  common  of  three-fourths  of  an  estate  in  their 
own  right,  and  claiming  the  other  fourth  as  heir  of  their  co-ten- 
ant, to  whom  it  once  belonged,  bronght  ejectment  for  the  whole^ 
it  was  held  that  the  death  of  their  co-tenant  must  be  explicitly 
proved  and  that  he  died  without  issue,  (tt) 

(%)  Landlord  and  tenafU. 

1st  GhBNSaALLT. 

Ejectment  is  the  usual  remedy  for  breach  of  a  condition  for 
payment  of  rent,  after  an  actual  demand  of  the  rent  in  ar- 
rears, (v)  But  one  who  has  made  a  lease  for  years,  of  his  land, 
to  a  tenant  in  possession,  cannot  maintain  ejectment,  until  the 
lease  expires.  (t£;)  Yet  at  the  expiration  of  a  lease  for  a  definite 
period,  the  lessor  may  bring  ejectment ;  and  it  is  immaterial  that 
he  has  given  notice  to  quit  in  three  months,  (a?) 

Where  by  a  lease  the  landlord  was  permitted  to  enter,  if  the 
rent  be  in  arrear  sixty  days,  and  distrain,  and  if  sufficient  dis- 
tress be  not  on  the  premises,  then  to  enter  on  the  lots,  it  was 
held  that,  to  autiiorize  an  ejectment  by  the  landlord,  it  must 
appear  that,  upon  distress  made,  there  was  not  sufficient  upon 
the  premises  to  pay  the  rent.(y)  In  New  York,  it  seems  that 
where  the  lease  contains  no  clause  of  re-entry,  in  case  of  non- 
payment of  rent,  the  landlord  cannot  bring  ejectment,  under  the 
statute.  («)  Nor  can  ejectment  be  brought  by  a  landlord  in  pos- 
session, to  bar  the  right  of  his  absconding  lessee,  (a)  Before  a 
landlord  can  maintain  ejectment  against  a  tenant,  he  must  put 
an  end  to  the  tenancy.(&) 

Where  a  lease  contained  a  covenant  that  when  rent  was  in 
arrear  for  forty  days,  the  lessor  might  enter  and  distrain,  and  if 

(r)  Hicks  v.  Rogers,  4  Cnnch,  165.         («)  Stoffiti  t.  Troxell,  8  Watts  dt  8. 

(s)  Ixmia  y.  Crawford,  4  Bibb,  241.  840. 
Harrison  v.  Botts,  Id.  420.   Craig  y.  Tay-       (x)  Evans  ▼.  Hastings,  9  Barr,  278. 
lor.  6  B.  Monr.  457.  ty)  Newman  t.  Batter,  8  Watts,  51. 

(Q  Watbew  v.  Bnglish,  1  Mis.  Bep.       (x)  Jackson  t.  Hogebo<mi,  11  John. 

746.    Pabe  ▼.  Smith,  Id.  818.  168. 

(u)  Foegate  v.  Herkimer  Manaf.  and       (a)  Jackson  t.  Hakes,  2  Gaines,  885, 
Hydraulic  Co.,  12  Barb.  852.  (b)  Jackson  t.  Hughes,  1  Blackf.  421. 

(«)  Morse  t.  Clayton,  10  M. & 8.878. 
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BO  sufficient  distress  was  found  on  the  premises,  that  then  the 
lessor  might  re-enter,  &c.,  it  was  held,  in  an  action  of  ejectment 
to  recover  possession,  that  the  lessor  must  prove  either  a  regular 
demand  of  the  rent,  or  that  no  sufficient  distress  was  found  on 
the  premises,  (c) 

Where  a  lease  contains  a  covenant  against  waste,  and  also  a 
clause  of  re-entry  for  breach  of  covenants,  if  the  lessee,  or  his 
assigns,  commits  waste,  the  lessor  may  bring  ejectment.  (cQ 

Nothing  is  better  settled,  as  a  general  rule,  than  that  a  tenant 
cannot  deny  the  title  of  his  landlord ;  and  the  acknowledgment, 
by  a  defendant,  that  he  went  into  possession  under  the  title  of 
the  lessor  of  the  plaintiff,  is  sufficient  to  enable  the  plaintiff  to 
recover,  (e) 

When  a  person  enters  into  possession  under  a  contract  of  pur- 
chase, the  relation  of  landlord  and  tenant  is  not  thereby  created ; 
and  such  purchaser  can  neither  show  title  in  himself,  nor  set  up 
an  outstanding  title  in  another,  as  a  defense  to  an  action  brought 
against  him  by  the  vendor.  (/) 

2d.  rOB  NON-PAYMENT  OF  RENT. 

In  an  action  of  ejectment  by  a  landlord  against  his  tenant, 
seeking  a  re-entry,  for  non-payment  of  rent  for  want  of  distress, 
the  defendant  is  concluded  by  his  admission,  made  at  the  time 
of  the  service  of  the  declaration  in  ejectment,  that  there  was  not 
sufficient  property  on  the  premises,  liable  to  distress,  to  counter- 
vail the  arrears  of  rent,  and  will  not  be  permitted  to  prove  such 
admission  untrue.  (^)  It  seems  that  where  the  lease  contains  no 
clause  of  re-entry,  the  landlord  cannot  bring  ejectment,  in  New 
York,  under  the  statute,  (h)  The  want  of  sufficient  distress  on  the 
premises  must  be  at  the  time  when  the  declaration  in  ejectment 
is  served,  (t)  If  the  plaintiff  proceeds  under  the  statute,  (Sees. 
36,  cA.  63,  §  23 ;  1  S.L.  440,)  he  must  show  that  there  was  no 
sufficient  distress  on  the  premises.    If  he  proceeds  at  common 

'<0  Jackson  v.  OoIlinSi  11  John.  1.  (f)  Jackson  v.  Walker,  7  Cowen,  637. 

<n  Jackson  V.  Brownson,  7  John.  227.  (g)  Presbyterian  Cong,  of  Balem  ▼. 

>}  Jackson  ▼.  Dobbin,  8  John.  223,  Williams,  9  Wend.  147. 

825,  note  a.  Jackson  v.  Leeson,  Id.  499.  (h)  Jackson  v.  Hogeboom,  11  John. 

4  id.  210.    Jackson  t.  Hinman,  10  id.  163. 

292.    Jackson  r.  De  Walts,  7  id.  167,  (t)  Ibid. 
uoteaa,  b. 
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law,  he  mttst  prore  a  demand  of  the  rent.(X;)  Bat  if  the  tenant 
denies  the  title  of  the  lessor^  and  disclaims  by  parol  to  hold  un- 
der him,  it  is  a  waiver  of  the  necessity  of  a  demand.  (Q 

Where  the  tenants  of  a  large  tract  of  land,  demised  to  them, 
made  a  partition  thirty  years  ago,  and  had  held  the  same  in  sev- 
eralty ever  since,  it  was  held  that  the  landlord  might  neverthe- 
less proceed  to  distrain  upon  any  subdivisions  of  the  tract,  if  he 
found  sufficient  property  thereon,  for  all  the  arrears  of  rent  due 
on  the  whole ;  and  consequently  that  he  could  not  maintain 
ejectment  for  any  part,  he  not  having  been  a  party  to  the  par- 
tition, (m.) 

If  a  lessee,  holding  lands  under  a  lease  containing  a  clause  of 
re-entry  in  case  of  non-payment  of  rent,  leaves  the  premises,  and 
persons  claiming  title  under  the  lessor  have  been  in  possession 
for  fourteen  years  since  the  departure  of  the  lessee,  a  re-entry  by 
the  lessor  will  be  presumed,  (n)  A  lease  was  executed  in  1769, 
reserving  rent,  with  a  clause  of  re-entry,  and  the  lessee  died  in 
1775,  without  wife  or  children  ;  and  there  being  no  evidence  of 
a  continuance  of  possession  under  him,  or  of  payment  of  rent ; 
and  the  lessor  having  taken  possession  in  1786,  it  was  held,  in 
1809,  that  a  re-entry  for  non-payment  of  rent,  was  to  be  pre- 
sumed, (o)  But  an  entry  for  the  non-payment  of  rent  will  not 
be  presumed  after  a  lapse  of  only  nine  years.  Q?) 

3d.  NoTtCB  TO  QUIT. 

To  entitle  a  defendant  to  notice  to  quit,  before  the  commence- 
ment of  an  action  of  ejectment  against  him,  there  must  be  a 
privity,  either  of  contract  or  of  estate,  (g)  It  is  only  where  the 
relation  of  landlord  and  tenant  exists  in  some  form,  that  notice 
to  quit,  or  a  demand  of  possession,  is  necessary,  (r)  Where  there 
is  no  tenancy  in  fact,  no  notice  is  necessary. («)    Nor  where  the 

(k)  Jackson  v.  OoUinSi  11  John.  1.  (r)  Bhackleford  y.  Smith,  6  Dana, 

h)  Ibid.  282^     Den  y.  Wade,  1  Spencer,  291. 

rm)  Jackson  y.  Wyckoff,  6  Wend.  68.  Jackson  y.  Miller,  7  Oowen,  747.    S.  C. 

? n)  Jackson  t.  Demarest,  2  Caines,  6  Wend.  228.    Jackson  y.  Eingsley,  17 

882.  Jobn.  158.    Jackson  y.  Deyo,  8  id,  422. 

[o)  Jackson  y;  Stewart,  6  John.  84.  Jackson  y.  Aldrich,  18  id.  106. 

[p)  Jackson  Y.  Walsh,  8  John.  226.  (s)  Jackson  y.  French,  8  Wend.  887. 

[q)  Jackson  y.  Fuller,  4  John.  215. 
Jackson  y.  Deyo,  8  id.  422. 
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teoancy  is  disclaimed,  and  the  occupant  holds  adversely  to  his 
landlord.  (^)  It  is  essential  to  a  valid  disclaimer,  that  the  case 
be  such  that  the  estate  or  thing  disclaimed  would  pass  or  vest, 
but  for  the  disclaimer ;  unless  it  be  made  an  express  condition 
of  the  grant  that  the  grantee  shall  elect.(tt)  A  disclaimer  may 
be  by  record,  and  sometimes  by  deed  or  in  pais.  Where  a  con- 
veyance of  land  is  drawn  and  sealed,  but  not  delivered,  it  is  void, 
and  is  not  a  case  for  disclaimer  on  the  part  of  the  grantee,  (t;) 
Where  the  defendant  had  originally  entered  adversely,  it  was 
held  that  a  permission  by  one  of  the  lessors  of  the  plaintiff  to 
continue  in  possession,  and  a  disclaimer  by  the  defendant  to 
hold  adversely,  would  not  constitute  him  tenant,  so  as  to  entitle 
him  to  notice  to  quit,  (w) 

Where  one  goes  into  possession  of  land  under  an  executory 
conlaract  to  purchase  the  same,  notice  to  quit  is  necessary  before 
an  action  of  ejectment  will  lie  by  the  vendor,  (a:)  Where,  by 
an  agreement  for  the  sale  of  lands,  the  purchaser  is,  on  delivery 
of  the  possession,  to  pay  part  of  the  purchase  money,  the  residue 
to  be  paid  at  future  periods,  and  the  purchaser  pays  a  part,  and 
takes  possession  under  the  agreement,  the  vendor  cannot  main- 
tain gectment  without  giving  notice  to  quit.(^)  And  where  a 
person  went  into  possession  under  the  lessors,  or  their  ancestors, 
and  had  remained  in  possession  many  years,  acknowledging  from 
time  to  time  the  right  of  the  lessors,  and  setting  up  no  claim 
adverse  or  hostile  to  them,  and  pajring  no  rent,  but  making 
useful  improvements,  it  was  held  that  notice  to  quit  was  neces- 
sary, in  order  to  maintain  ejectment  against  him.(is)  So  a  ten- 
ant to  one  who  is  in  possession  under  a  contract  of  purchase, 
though  it  be  verbal,  is  not  liable  in  ejectment,  without  demand 
and  refosal,  or  proof  of  an  adverse  holding  before  suit  brought,  (a) 

Where  a  tenant  was  in  possession  under  a  lease  from  the 
guardian  of  a  female  infant  who  afterwards  married,  it  was  held 

(0  Hargis  t.  Price,  4  Pana,  79.    Og-  (v)  Ibid, 

den  T.  Walker,  6'  id.  420.    Jackson  v.  Iw)  Jackson  y.  Tyler,  2  John.  444. 

Wheeler,  6  John.  272.    Jackson  ▼.  Fol-  i»)  Bedford  w,  Thomas,  6  B.  Mon.  832. 

kr,  4  John.  215.    Jackson  v.  French,  (y)  Jackson  ▼.  Bowan,  9  John.  880. 

8  Wend.  887.     Jackson   v.  Ouesden,  (z)  Ben  ▼.  Bepue,  6  Halst.  409.    See 

2  John.  Cas.  858.    Woodward  t.  Brown,  Pen  y.  Mackey,  1  Peun.  Rep.  420. 

18  Pet  1.  (a)  Peten  ▼.  Allison,  1  B.  Hon.  282. 

(«)  JackBon  ▼.  fticharda,  6  Cow,  617. 
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that  the  acceptance  of  rent  by  the  husband,  after  the  expiration 
of  the  gnardianship,  raised  an  implied  tenancy  from  year  to  year, 
and  that  therefore  notice  to  quit  was  necessary,  even  if  the  lease 
was  yoid(&)  A  holding  for  an  indefinite  period  is  construed  to 
be  a  tenancy  from  year  to  year,  and  npon  a  tenancy  from  year 
to  year  the  tenant  is  entitled  to  notice  to  qait.(c)  By  the 
payment  and  acceptance  of  rent,  the  tenant  becomes  tenant  from 
year  to  year.  ((2)  So  where  the  plaintiff  agreed  that  the  defend- 
ant should  have  possession  on  the  payment  of  one  hundred 
dollars,  and  the  defendant  paid  that  sum,  on  taking  possession 
under  the  agreement,  it  was  held  that  he  was  entitled  to  notice 
to  quit,  or  demand  of  possession,  before  suit  brought,  (e)  A 
mortgagor  is  entitled  to  notice  to  quit,  before  action  commenced 
by  the  mortgagee.  This  is  upon  the  principle  that  no  person, 
who  holds  land  by  another's  consent,  for  an  indefinite  period, 
ought  ever  to  be  evicted  by  ejectment  at  the  suit  of  such  party, 
without  a  notice  to  quit.(/)  Where  the  person  in  possession 
is  not  in  in  his  own  right,  but  merely  as  servant  or  bailiff,  he  is 
entitled  to  notice. (gr)  A  tenant  for  one  year,  holding  over,  is 
entitled  to  notice  to  quit,  because  he  is  tenant  from  year  to 
year; (A)  and  a  person  coming  in  under  such  tenant  stands  in 
the  same  relation  to  the  landlord,  and  is  also  entitled  to  notice,  (i) 
Where  the  defendants  occupied  more  land  than  was  covered  by 
their  lease,  for  which  excess  an  action  was  brought,  it  was  held 
that  a  notice  was  necessary,  on  the  ground  that  rent  had  been 
paid,  as  well  for  that  part  of  the  farm  as  for  what  was  included 
in  the  lease,  (i)  So  where  the  tenants  held  under  a  purchase 
from  the  lessor,  by  a  contract  under  seal,  but  a  rent  was  reserved, 
and  had  been  paid,  a  notice  was  held  necessary.  (Q  Itotice  to 
quit  is  necessary  before  a  landlord  can  bring  ejectment  against 
his  tenant  from  year  to  year  or  at  will,  unless  some  act  has  been 


(&)  Tieman  v.  Johnson,  7  Mis.  B.  48.  {g)  Jackson  y.  Sample,  1  John.  Cas. 

•  (c)  Jackson  v.  Bryan,  1  John.  822.  231. 

Jackson  v.  Miller,  7  Cowen,  747.  (A)  Jackson  t.  Sahnon,  4  Wend.  827. 

(d)  Jackson  y.  Wilsey,  9  John.  267.  (t)  Ibid. 

(«)  Jackson  t.  Bowan,  9  John.  880.  Ik)  Jackson  y.  Wilsey,  9  John.  885.  , 

Jackson  y.  NiYen,  10  id.  886.  {V)  Jackson  y.  Kiven,  10  John.  885^ 

(/)  Jackson  y.  Green,  4  John.  186. 
Jackson  y.  Langhead,  2  id.  75. 
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done  wkich  determines  the  teDancy.  And  so  generally,  whenever 
the  tenant  enters  into  possession  with  the  assent  of  the  landlord, 
no  definite  period  being  fixed  for  the  continuance  of  the  posses- 
sion, (m)  Bat  the  case  of  vendor  and  vendee  is  an  exception  to 
this  rale.(n)    As  between  them  no  notice  to  quit  is  necessary,  (o) 

A  tenant  at  will  is  considered  as  holding  firom  year  to  year, 
only  for  the  purpose  of  a  notice  to  quit.(p)  But  where  there  is 
no  privity  of  contract  or  estate,  the  tenant  is  not  entitled  to 
notice  to  quit.(g)  And  a  tenant  is  not  entitled  to  notice  to 
quit,  or  to  demand  of  possession,  unless  he  entered  into  posscfssion 
as  a  tenant  of  some  kind,  to  the  plaintiff  in  ejectment,  (r)  Where 
one  enters  upon  land,  under  a  contract  to  purchase,  which  he 
£eu1s  to  fulfill,  his  vendor  may  maintain  ejectment  p^gainst  him, 
without  a  previous  notice  to  quit.(«) 

So  where  the  plaintiff  and  defendant  executed  an  indenture, 
which  purported  to  be  a  lease  of  certain  premises,  from  the  latter 
to  the  former,  during  the  joint  lives  of  the  plaintiff  and  his  wife, 
and  the  life  of  the  survivor  of  them,  and  by  the  terms  of  which 
the  defendant  was  to  retain  possession  of  the  premises  during 
the  term,  and  covenanted  that  he  would  furnish  and  deliver  to 
the  plaintiff  certain  articles  of  produce  &c.  every  year,  and 
would  keep  a  suitable  horse  &c.  for  the  use  of  the  plaintiff  and 
his  wife,  and  the  defendant  failed  to  perform  some  of  the  cove- 
nants, on  bis  part,  it  was  held  that  the  plaintiff  might  maintain 
ejectment  against  him,  without  giving  notice  to  quit.(^) 

A  purchaser  from  a  mortgagor  is  not  entitled  to  notice  to  quit 
from  the  mortgagee,  before  bringing  ejectment;  he  not  being 
the  tenant  of  the  mortgagee,  (u)  So  if  the  tenant  in  possession 
holds  under  the  mortgagor,  by  lease  made  subsequent  to  the 
mortgage,  as  tenant  from  year  to  year,  he  is  not  entitled  to 

(m)  Jackson  ▼.  Miller,  7  Coweq,  7^7.  («)  Jackson  ▼.  Miller,  7  Cowen,  747. 

in)  Ibid.  8.  C.  6  Wend.  228.    Den  y.  McShane, 

{p)  Jackson  ▼,  Moncrief,  5  Wend.  26.  1  Green,  85.    Powers  t.  Ingraham,  8 

Jildcson  ▼.  Miller,  7  Cowen,  761.    Pen  Barb.  S.  C.  Bep.  676.    Baker  t.  Git- 

T.  Vebster,  10  Yerg.  618.    Sanders  ▼.  tings,  16  Ohio  Rep.  486.    Contra,  Bed- 

Beaochamp,  8  B.  Monro,  498.  ford  ▼.  Thomas,  6  B.  Mon.  882. 

(p)  PbiUips  ▼.  Corert,  7  John.  4.  (i)  Olcott  t.  DuDklee,  16  Vt.  R.  47& 

(g)  Jackson  t.  Fuller,  4  John.  216.  (u)  Jackson  ▼.  Chace,  2  John.  84. 

Jackson  y.  Deyo,  8  id.  422.  Jackson  y.  Fuller,  4  id.  216. 

(r)  £«lon  Y.  Qcoige,  S  Jones'  (Law) 
B«p.S86. 

88 
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notice  to  qait.(t;)  A  tenant  at  sufferanoe,  holding  over  after 
the  expiration  of  his  term,  is  not  entitled  to  notice  to  quit.(i9) 
In  ejectment,  A.  and  B.  were  admitted  defendants ;  the  former  as 
tenant,  the  latter  as  landlord.  Held  that  A.  was  precluded,  by 
his  appearance  as  B/s  tenant,  from  afterwards  showing  that  he 
was  the  tenant  of  the  plaintiff's  lessor,  and  entitled  to  notice 
to  quit,  (cc)  A  woman  whose  estate  has  been  wrongfully  aliened 
by  her  husband  may  maintain  an  action  to  recover  it,  after  his 
death,  without  showing  any  notice  to  the  tenant  to  quit.(y) 

Neither  a  mortgagor  in  possession,  nor  his  grantee,  is  entitled 
to  notice  to  quit,  or  demand  of  possession,  before  action  brought 
to  recover  the  mortgaged  premises,  (z)  And  in  ejectment  against 
a  trespasser,  notice  to  quit  need  not  be  proved,  (a)  Upon  a  sale 
of  land  on  execution,  the  purchaser  is  entitled  to  immediate 
possession  of  the  premises,  and  the  defendant  in  the  execution, 
being  in  possession,  is  not  entitled  to  notice  to  quit.(&)  Where 
it  appeared  that  the  defendant  was  in  possession  of  land  under  a 
contract  for  title,  made  with  a  third  person,  who  was  not  shown 
to  have  any  connection  with  the  lessor  of  the  plaintiff,  it  was 
held  that  notice  to  quit  was  not  necessary,  (c)  Where  a  lease 
contains  a  covenant  to  ^^  deliver  up  possession  at  the  end  of  the 
term  without  further  notice,^'  and  provides  that  the  landlord 
may  ^^enter  and  repossess  himself  of  the  premises,  at  the  end  of 
that  period,  or  at  any  time  thereafter,"  the  lessor  may  maintain 
ejectment  after  the  expiration  of  the  term,  without  previous 
notice  to  quit.(c2) 

A  tenant  at  will  has  no  right  to  a  notice  to  quit,  after  he  has 
determined  the  will  by  an  act  of  voluntary  waste,  (e)  A  tenant 
for  life  or  lives,  who  continues  in  possession,  without  the  consent 
of  the  owner,  after  the  determination  of  the  life  estate,  is  not 
entitled  to  notice  to  quit.  The  statute  (1  fi.  S.  749,  §  7)  declares 
him  a  trespasser,  and  ejectment  will  lie,  without  previous  notice 


s; 


'v)  Den  Y.  Stockton,  7  Halst.  822.  (a)  Meeker  ▼.  Place,  7  Blackf.  169. 

[iff)  Jackson  r.  Parkhnmt,  6  John.        {h)  Snowden  ▼.  McKinney,  7  B.  Men, 

128.  26d. 

(x)  Jones  ▼.  Doe,  1  Blackf.  861.  (e)  Pettry  v.  Doe,  18  Ala.  Rep.  568. 

ly)  Miller  v.  Schackleford.  4  Dana,       {a)  McCanna  v.  Johnston,  19  Penn. 

264.     Barlow  y.  Bell,  4  Bibb,  106.    See  Rep.  484. 
also  Thackray  y.  Gheeseman,  8  Harr.  1.       (e)  Phillips  y,  CoYerts,  7  John.  4. 

(jb)  Den  y.  Wade,  1  Spencer,  291. 
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to  quit.  '  A  tenancy  at  snfferenoe,  within  tbe  meaning  of  the 
statute  requiring  a  month's  notice  to  quit,  (1  B.  S.  745,  §  7,) 
18  not  created  bj  such  holding  over.(/) 

(k)  Lunaiic9  and  idiots. 

Ejectment  cannot  be  maintained  bj  the  committee  of  the  person 
and  estate  of  one  who  upon  a  commission  in  the  nature  of  a  writ 
de  lunatico  inquirendOy  has  been  found  to  be  incapable  of  con- 
ducting his  own  affairs.  It  should  be  brought  in  the  name  of 
the  lunatic.    The  committee  have  no  estate  in  his  lands.  (A) 

It  is  a  general  rule  that  actions  on  behalf  of  a  lunatic  must 
be  brought  in  his  name,  and  not  in  that  of  the  committee. 
There  is  no  distinction  in  this  respect  between  actions  conoem- 
og  his  realty,  and  those  relating  to  his  personal  estate,  (t) 

(2)  Mortgagor  and  mortgagee. 

The  rule  that  a  plaintiff  in  ejectment  cannot  recover  premises, 
the  title  to  which  is  in  a  third  person,  does  not  apply  where  the 
outstanding  title  is  a  mortgage.  A  mortgage  constitutes  a  title 
when  the  mortgagee  comes  into  a  court  to  enforce  it ;  but  till 
then,  the  mortgagor  is  the  owner,  (i)  Upon  the  same  principle, 
a  mortgagor  may  maintain  ejectment  against  one  who  claims  by 
a  conveyance  in  fee  simple  absolute  from  the  mortgagee.  (Q  So 
a  mortgagee  may  maintain  the  action  to  recover  possession  of 
the  mortgaged  premises,  (m) 

In  England,  as  between  mortgagor  and  mortgagee,  the  latter 
may,  after  default  in  the  payment  of  the  mortgage  money,  treat 
the  mortgagor  as  a  trespasser,  and  bring  ejectment,  without  ^ 
previous  demand  of  possession ;  or  he  may  treat  him  as  being 
rightfully  in  possession,  and  himself  as  reversioner,  (n) 

But  a  mortgagor  cannot  support  the  action  unless  the  mort- 

(/)  LfyiDgston  t.  Tanner,  14  N.  T.  (I)  Ibid.     Jackson  ▼.  Bronson,    19 

B«p.  64.     Sm  Lawrence  t.  Williams,  John.  826. 

1  Dner,  585.  (m)  Den  ▼.  Stockton,  7  Halst.  822. 

(jk)  Petrie  ▼.  Shoemaker,  24  Wend.  Ely  t.  McOuire,  2  Ham.  228.    Walcop 

85.    Browne  on  Ac.  801.  t.  McKinney,  10  Mis.  Hep.  260. 

(t)  Lane  t.  Schermerhom,  1  Hill,  97.  (n)  Broom  on  Par.  85.    Doe  t.  Bar- 

McKiUip   T.   McKiUip,   8  Barb.   552.  ton,  11  Ad.  Sl  El.  814.    Jones  ▼.  WU- 

Shelf.  Lon.  805.  liams,  5  id.  297.    Tew  t.  Jones,  18  M. 

{k)  1  Hin  on  Mort  109.    Den  t.  Di-  d&  W.  14. 
1,5  Halst  167. 
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gage  debt  has  been  paid.(o)  Nor  can  be  do  00  if  tbe  mortgagee 
is  rigbtfuUy  in  possession^  after  condition  broken  ;(p)  altbongh 
no  r^alar  foreclosure  of  tbe  mortgage  be  8bown.(9)  This  role 
also  applies  to  an  assignee  of  the  mortgagee,  who  is  in  posses- 
sion, (r)  The  revised  statate  of  New  York  have  not  altered  the 
law,  in  this  respect.  («) 

If  there  is  an  agreement  that  in  case  the  interest  npon  a 
mortgage  debt  is  not  paid,  annually,  the  mortgagee  may  dispose 
of  the  mortgaged  premises,  ejectment  will  lie,  in  case  of  a  failure 
to  pay  the  interest.(^)  In  case  of  a  mortgage  payable  by  install*^ 
ments,  ejectment  may  be  brought,  by  a  mortgagee  on  a  default, 
without  waiting  till  all  the  installments  become  due.(««) 

A  mortgagor  cannot,  after  executing  tbe  mortgage,  maintain 
ejectment  against  the  tenant,  for  he  has  no  longer  the  l^al 
title,  (v)  Neither  can  the  mortgagee,  if  there  be  a  valid  lease  or 
demise  subsisting  ;(u;)  in  which  case  a  mortgagee  has  the  same 
rights  against  the  lessee,  and  those  claiming  under  him,  that  the 
mortgagor  had,  and  no  other  than  he  had ;  and  his  remedy  must 
be  on  the  lease,  as  assignee  of  the  reversion,  as  long  as  the  lease 
is  in  existence  and  the  tenant  acknowledges  his  title,  (a;) 

When  the  mortgage  is  given  prior  to  the  commencement  of  the 
tenancy  under  the  mortgagor,  the  mortgagee  may  recover  in 
ejectment,  against  the  tenant,  without  giving  notice  of  his  mort- 
gage-(y) 

In  Connecticut,  a  mortgagee  nmy  bring  an  action  of  ejectment, 

against  the  mortgagor  in  possession,  without  a  previous  demand, 
or  notice  to  quit.(2)  But  in  New  York,  a  mortgagor  is  regarded 
as  a  tenant  at  will  by  implication,  and  is  entitled  to  six  months' 
notice  to  quit,  before  the  mortgagee  can  bring  ejectment  against 
hint  (a) 


!• 


[0)  Beall  T.  Hanrood,  2  Har.  &  J.  167.  (x)  Rogers  t.  HmnphrBys,  4  Ad.  &  EL 

[p)  Phyfe  ▼.  BUer,  15  Wend.  248  299,  per  BenmaD,  Ch.  J. 

Stevrart  y.  Hntchins,  18  id.  485.  (y)  Leach  ▼.  Hall,  1  Doo^.  12.    Bo- 

[q)  Jackson  r.  Hinkler,  10  John.  480.  gbn  y.  Humphreys,  4  Ad.  A  EL  299. 

[rS  Ibid.  Broom  on  Par.  Sa 

[$)  15  Wend.  248.  (ir)  Bockwell   v.  Bradley,  2  Conn. 

[i)  Alsop  Y.  Peck,  2  ILooi,  224.  Bep.  1.    Wakeman  y.  Banks,  Id.  445. 

«i)  Smith  Y.  Shnler,  12  Serg.  &  B.  240.  (a)  Jackson  y.  Langhead,  2  John.  75. 

V  Doe  Y.  Edwards,  5  B.  &  Ad.  1065.  Jackson  y.  Green,  4  id.  186.    Dickenson 

[w)  Partington  t.  Woodcock,  6  Ad.  y.  Jackson,  6  Gowen,  147.    Jackson  t. 

&  EL  696,  per  PattenoD,  J.:  Hopkins,  18  John.  487. 
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So  where  a  mortgage  is  made  to  secure  a  debt,  and  the  mort- 
gagor is  left  in  possession,  there  is  an  implied  agreement  that 
he  shall  continue  to  hold  possession;  His  possession  being  law* 
fal,  he  cannot  be  treated  as  a  trespasser  and  sued  in  ejectment^ 
without  notice.  (&) 

The  demise,  in  a  suit  by  the  mortgagee  against  the  mortgagor, 
must  be  laid  as  of  a  day  subsequent  to  a  default  of  payment, 
and  subsequent  to  a  dissolution  of  the  tenancy,  by  notice  to  quit, 
or  otherwise.  For,  to  give  the  mortgagee  a  right  of  action,  there 
must  be,  1.  Default  of  payment,  in  whole  or  in  part;  2«  A 
termination  of  the  tenancy,  (c) 

A  mortgage  contained  a  power  of  sale^  on  default  of  payment, 
and  the  mortgagee  sold  under  the  power,  having  given  the  six 
months'  notice  required  by  statute.  On  ejectment  being  brought 
against  the  mortgagor,  it  was  held  that  this  should  be  deemed 
six  months'  notice  to  quit  previous  to  the  commencement  of  the 
emt(d)  A  mortgagor  in  fee  may  maintain  ejectment  against  the 
grantee  of  the  mortgagee,  (e)  A  purchaser  from  the  mortgagor 
is  not  entitled  to  notice  to  quit,  from  the  mortgagee,  before 
bringing  ejectment;  for  he  is  not  tenant  of  the  mortgagee. (/) 
Neither  is  a  tenant  in  possession,  holding  under  the  mortgagor 
as  tenant  from  year  to  year  under  a  lease  made  subsequent  to 
the  mortgage,  entitled  to  notice  to  quit,  from  the  mortgagee,  (gr) 
And  where  A.  mortgaged  lands  to  B.  and  afterwards  leased  the 
same  lands  to  C,  who  entered  under  A.  and  while  C.  was  thus 
in  possession,  B.  brought  ejectment  against  A.,  it  was  held  the 
action  would  lie.  (A)  A  purchaser  from  the  mortgagor  subse- 
quently to  the  date  of  the  mortgage,  cannot  maintain  ejectment 
against  the  purchaser  at  a  sheriff's  sale,  under  a  decree  of  fore- 
closure ;  although  such  purchaser  was  not  made  a  party  to  the 
foreclosure  suit.(t) 

A  mortgagee  does  not  divest  himself  of  the  right  to  maintain 
qectment,  by  filing  a  bill  to  foreclose,  in  connection  with  a 

{b^  Jackson  ▼.  HopkSns,  18  John.  488.        (/)  Jackson  ▼.  Chase,  2  John.  84. 
e)  IMckenson  t.  Jackson,  6  Cowen,    Jackson  v.  Fuller,  4  id.  215. 


147.  ( j)  Den  y.  Stockton,  7  Halst.  822. 

(d)  Jackson  T.  Lamson,  17  John.  800.        {%)  Bank  ▼.  Bates,  11  Conn.  R.  619. 
($)  Jackson  v.  Bronson,  19  John*  625.       (%)  Frische  v.  Kramers,  1  OhioB.  199. 
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flecoDd  mortgagee,  procnring  an  order  of  sale,  accepting  a  deed 
of  the  premises  from  the  sheriff.  If  the  sheriff's  sale  is  valid, 
the  mortgagee,  having  become  the  purchaser,  can  recover  by 
virtue  of  the  purchase  and  conveyance.  If  the  sale  is  not  valid, 
his  mortgage  title  remains,  (i) 

Though  the  interest  of  a  mortgagee  of  reel  property  is  personal 
estate,  an  assignee  claiming  under  a  transfer,  by  the  legislature, 
of  the  personal  estate  of  the  mortgage,  which  had  been  confis- 
cated for  treason,  may  bring  ejectment,  on  the  mortgage.  (Q 

A  purchaser  of  the  mortgagor's  interest  in  land,  at  a  sale  on 
execution,  having  received  a  deed,  may  maintain  ejectment 
against  the  mortgagor.  Nor  will  the  pendency  of  a  suit  to 
foreclose  the  mortgage  affect  the  purchaser's  interest,  or  the 
interest  of  the  mortgagee  in  case  of  a  foreclosure  and  6ale.(m) 
The  grantee  of  a  mortgagee,  who  is  in  possession  by  his  tenant, 
may  maintain  ejectment  against  such  tenant  without  producing 
the  mortgage,  (n) 

In  ejectment  by  a  mortgagee  against  the  mortgagor,  the  latter 
may  set  up  an  eviction  under  a  paramount  title,  to  bar  a  recovery ; 
and  though  the  mortgagor  has  become  a  purchaser  under  such 
hostile  title,  and  remains  in  possession  of  the  premises,  the 
mortgagee  cannot  recover,  (o) 

A  person  claiming  under  a  mortgagee  admits  the  mortgagor's 
title  at  the  execution  of  the  mortgage.  Thus,  where  it  appeared 
thfit  the  defendant  claimed  title  to  the  premises,  under  a  mort-> 
gage  given  by  G.  to  him ;  and  that  the  only  point  in  dispute 
was,  whether  the  mortgage  was  usurious  or  not ;  it  was  held 
that  the  defendant,  by  exhibiting  the  mortgage,  admitted 
G.'s  title;  and  that  the  plaintiff,  by  showing  that  mortgage  to 
have  been  usurious,  showed  that  G.'s  title  was  not  affected 
by  it.(p) 

In  the  case  of  a  joint  lease  by  mortgagor  and  mortgagee,  the 
demise,  in  an  ejectment  against  the  tenant,  must  be  in  the  name 
of  the  latter,  if  brought  after  default  and  before  the  mortgage  is 
paid  off ;  if  brought  afber  payment,  in  the  name  of  the  former. 

'k)  BeD  y.  Stockton,  7  Halst  822.  (n)  Den  v.  Bilderb&ck,  1  Harr.  497. 

U)  Den  Y.  Spinning,  1  id.  466.  io)  Jackson  ▼.  Marsh,  6  Weod.  44. 

[m)  Martin  t.  Bhelton,  2  B.  Men.  68.       {p)  Jackson  t.  TatUe,  9  Cowen,  288. 
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But  a  joint  demise  cannot  be  laid^  for  there  is  no  joint  interest 
in  the  parties,  (g) 

The  heirs  of  a  mortgagee,  or  in  case  of  their  non-residence, 
the  executor  or  administrator  of  the  mortgagee,  may  maintain 
ejectment  for  the  mortgaged  premises,  against  the  mortgagor^ 
or  his  tenant  claiming  under  a  lease  granted  after  the  mortgage, 
without  the  privity  of  the  mortgagee;  and  the  suit  may  be 
brought  without  a  demand  of  possession,  (r) 

In  New  York,  since  the  revised  statutes,  no  action  of  ejectment 
can  be  maintained  by  a  mortgagee,  or  his  assignee  or  represen- 
tatives, to  reccover  possession  of  the  mortgaged  premises.  («) 

(m)  Trustees  and  cestuis  que  trust 

Where  cestuis  que  trust  are  entitled,  as  such,  to  the  possession 
of  land,  and  are  ousted  from  it,  they  may  maintain  ejectment 
for  its  recovery.  (^)  And  this,  notwithstanding  the  legal  estate 
is  still  in  the  trustee.  (t»)  But  this  does  not  deprive  the  trustee, 
holding  the  legal  title,  of  his  right  to  maintain  such  an  action.(i;) 
A  trustee  may  bring  ejectment,  and  a  wrongdoer  cannot  set  up 
the  title  of  the  cestui  que  trust.(w)  The  action  may  also  be 
maintained  by  the  heirs  at  law  of  the  surviving  trustee,  the 
suit  not  being  adverse  to  the  cestui  que  trust.(x) 

A  trustee  may  recover,  iu  ejectment,  against  his  cestui  que 
trust ;{y)  unless,  as  under  certain  circumstances  may  be  done, 
a  conveyance  of  the  legal  title  is  presumed. (2)  And  a  cestui 
que  trusty  entitled  to  the  possession  of  land,  may  maintain  the 
action,  against  a  trustee,  (a) 

Where  land  is  conveyed  in  trust,  with  power  to  sell  and  apply 
the  proceeds  to  the  payment  of  a  debt,  the  payment  of  the  debt 
does  not  divest  Ihe  trustee  of  the  legal  estate,  so  that  the  cestui 
que  trust  may  maintain  ejectment,  (i) 

[q)  Broom  on  Par.  87.  Cw)  Hunt  v.  Crawford,  8  Penn.  R.  426. 

Brown  v.  Mace,  7  Blackf.  2.  (x)  Crunkleton  r.  Evert,  8  Yeates, 

8  K.  8.  6th  ed.  599,4 60.  570. 

School  Directors  ▼.  Dankleberger,  {y)  Matthews  t.  Ward,  10  Gill  &,  J. 

6  Barr,  29.    Kennedy  ▼.  Fury,  1  Dall.  448. 

72.     Presbyterian  Cong.  v.  Johnston,  (z)  Beach  y.  Beach,  14  Verm.  R.  28. 

1  Watts  &.  Serg.  9.  (a)  Presbyterian  Cong.  ▼.  Johnston, 

fu)  Hopkins  t.  Ward,  6  Manf.  88'  1  Watts  Sl  Serg.  9. 

[«)  Hopkins  t.  Stephens,  2  Rand.  422.  (5)  Moore  t.  Bnmet,  11  Qhio  R.  884. 
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A  devise  of  lands  to  trustees  to  receive  the  rents  and  profits 
and  apply  the  same,  daring  two  specified  lives,  to  the  use  of 
certain  persons  named,  passes  to  them  such  an  interest  as  will 
enable  them  to  maintain  ejectment,  under  the  statute  of  New 
York.     (2  R.  8.  303,  §  3.)  (c) 

A.  being  possessed  of  a  long  term  for  years,  in  certain  prem^ 
ises,  conveyed  them  to  a  trustee  to  receive  the  rents  and  profits, 
and  apply  them  to  the  support  of  B.,  during  her  natural  life, 
and  after  her  death,  he,  by  the  same  instrument,  conveyed  the 
premises  to  C,  her  heirs  and  assigns.  Hdd  that  the  trust  ceased 
at  the  death  of  B.,  and  that  the  residue  of  the  term  then  vested 
in  possession  in  C,  and  that  the  trustee  could  not  afterwards 
maintain  ejectment  against  a  stranger,  therefor.  ((2) 

As  against  an  intruder,  or  one  showing  no  title,  it  is  a  matter 
of  no  importance  whether  the  legal  title  to  land  belongs  abso-t 
lutely  to  the  holder,  or  whether  he  holds  it  in  trust  ifor  another. 
An  attorney  who  takes  a  deed  in  his  own  name  may  maintain 
his  title  against  every  body,  save  his  client,  and  those  claiming 
under  him.(e) 

The  grantee  of  a  trustee  may  maintain  ejectment,  although 
the  conveyance  is  not  authorized  by  the  trust.  (/) 

(n)   Vendor  and  purchaser. 

Where  one  is  in  possession  of  land,  in  pursuance  of  an  agree-r 
ment  for  its  purchase,  and  fails  to  comply  with  his  part  of  the 
agreement,  ejectment  will  lie  against  him,  at  the  suit  of  the 
vendor,  without  notice  to  quit.(gr)  When  the  interest  of  i^ 
judgment  debtor  in  land,  at  the  time  of  the  docketing  of  the 
judgment,  is  only  a  tenancy  at  will,  a  sale  on  the  execution  will 
pass  no  title  to  the  land,  to  the  purchaser,  which  will  enable 
him  to  maintain  ejectment.  (A) 

A  vendee  of  land,  with  no  other  title  than  that  conferred  by 
the  bond  of  his  vendor,  cannot  recover  in  ejectment  against  one 


(c)  McLean  t.  McDonald,  2  Barb.  S.  (/)  Canoy  v.  Troutman,  7  Ired.  166^ 
C.  Rep.  584.  {g)  Baker  t.  Gittings,  16  Ohio  R.  4S5. 

(d)  j^icoll  V.  Walworth,  4  Denio,  886.  Bedford  t.  Thomas,  6  B.  Mon.  882. 

(«)  Iiairv.  Hunnicker,  2$Pemi.SUte  (A)  Colrin  v.  Baker,  2  Barb.  S.  0. 

Bep.  116.  Eep.  206. 
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who  has  sabseqnently  acquired  the  I^al  title.(i)  A  purohaaer  is 
a  privy  in  estate  with  the  vendor,  and  has  the  right,  where  it  is 
neoessarj,  to  use  the  name  of  the  vendor,  to  effect  a  recovery  in 
ejectment,  (i) 

A.  conveyed  to  B.  a  tract  of  land,  excepting  therefrom  certain 
land  indaded  in  the  highway.  Held  that  A*  could  maintain 
ejectment  against  B.  for  an  encroachment  on  the  land  €CsQepted.(Q 

A  vendee,  once  &irly  in  possession  of  land^  under  articles  (^ 
purchase,  but  ill^ally  ousted,  may  recoyer  in  an  action  of  eject- 
m^it,  without  bringing  into  court  the  balance  of  purchase 
money  due.(m) 

In  New  York,  any  person  claiming  an  estate  in  fee  or  for  life 
in  lands,  tenements  or  hereditaments,  as  purchaser,  is  authorissed 
by  statute  to  bring  an  action  of  ejectment,  (n) 


Section  2. 

« 
DEFENDANTS. 

(a)  Oenerally.    Herein  of  the  drfendanl^s  possession. 

If  there  be  an  actual  occupant  of  the  premises,  he  must  be 
named  as  defendant,  in  an  action  of  ejectment  (a)  If  the  prem- 
ises are  actually  occupied,  it  is  immaterial  who  claims  to  be  the 
owner.  A  claim  or  pretense,  set  up  by  other  persons,  in  conver- 
sation, will  not,  in  such  a  case,  justify  an  action  against  the 
latter.  But  if  there  be  no  actual  occupant,  ejectment  may  be 
brought  against  a  person  claiming  title.  There  must  be  a  seri- 
ous intentional  daim,  however.  An  idle  declaration  that  the 
party  owns  the  premises  will  not  be  sufficient.  (&)  A  church 
edifice,  actually  used  and  occupied  by  a  religious  sodety,  for  the 
purpose  of  religious  worship,  and  not  used  in  any  other  way,  or 
by  any  particular  individual,  will  be  deemed  to  be  in  the  actual 

(f)  Trammell  y.  SimmoiM,  17  Ala.  (a)  Lucas  t.  Johnson,  8  Barb.  244. 

»  411.  Lockwood  ▼.  Drake,  1  Man.  rMich.l  14. 

[i)  Posten  ▼.  Heniy,  12  Ired.  889.  Goodright  ▼.  Govett,  7  T.  B.  827.   Fenn 

[Q  Etc  ▼.  Paily,  20  Barb.  82.  ▼.  Wood,  1 B.  &  P.  678.    People  r.  Am- 

hn)  D'Anas  ▼.  K^ier.  26  Pczm.  B.  brect,  11  Ab.  97. 

9  (6)  Ibid, 
(fi)  8  E.  S.  Sth  ed.  p.  692, 4  2. 
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occQpancy  of  the  corporation ;  and  the  action  most  be  brought 
against  the  corporation.  It  will  not  lie  against  the  trustees  or 
other  officers  of  the  church,  (c)  Trustees  of  a  church,  as  such^ 
can  have  only  constructive  possession  of  the  church  edifice  by 
reason  of  having  the  right  of  possession,  (c?) 

Where  a  contract  for  the  sale  of  land  does  not  give  to  the 
purchaser  any  right  of  entry,  but  he  is  in  possession  of  the  prem- 
ises, at  the  time  of  bringing  an  ejectment  against  him,  his  pos- 
session will  not  be  assumed  to  be  under  his  contract  for  the 
purchase,  but  will  be  referred  to  some  other  right  or  contract; 
for,  under  a  naked  contract  of  purchase,  which  is  silent  on  the 
subject  of  possession,  the  purchaser  acquires  no  right  to  the 
possession,  and  no  right  of  entry  will  follow  from  it.(e) 

Ejectment  for  dower  must,  as  in  other  cases,  be  brought  against 
the  actual  occupant,  if  there  be  one.  If  there  be  none,  then 
against  the  person  exercising  acts  of  ownership  over,  or  claiming 
to  be  interested  in  the  premises.  (/) 

When  premises  are  unoccupied,  parties  claiming  title  thereto, 
or  some  interest  therein,  may  be  named  as  defendants,  in  an 
action  of  ejectment.  And  they  will  not  be  suffered  to  complain 
that  others  should  have  been  made  defendants,  instead  of  them- 
selves, if,  when  applied  to  on  the  subject,  they  omitted  to  set 
the  plaintiff  right.  (9) 

Where  the  premises  are  actually  occupied  and  possessed, 
though  by  a  mere  servant,  who  claims  no  beneficial  interest  in 
them  and  labors  wholly  for  his  employer,  the  action  must  be 
brought  against  such  servant,  and  not  against  his  principal. 
But  where  a  party,  not  in  the  actual  occupation  of  premises,  as 
distinguished  from  the  exercise  of  acts  of  ownership,  is  found 
in  the  cultivation  of,  and  working  upon  such  premises,  if  an 
action  of  ejectment  is  brought  against  him  it  is  competent 
for  him  to  show,  that  he  labors  upon  the  premises  98  the  mere 
servant  of  another ;  and  if  the  jury  find  his  allegation  to  be 

>)  8  Barb.  244.  Tool  y.  Pride,  1  Orert  284.    Ellicott  t. 

d)  Ibid.  Hosier,  8  Seld.  201.    8.  C.  10  Barb.  674. 

jiS  Kellogg  y.  Kellogg,  6  Barb.  116.  {g)  Edwards  ▼.  Farmers*  Fire  Ins.  uid 

;/)  Sherwood  ▼.  Vandenbargh,  2  Hill,  L.  Co.,  21  Weod.  467. 
808.    Shaver  T.McQraw,  12  Wend.  658. 
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tme,  and  that  he  is  not  the  tenant  of  the  premiseB,  he  will  be 
entitled  to  a  verdict.  (A) 

K  an  individual  appropriates  to  bis  own  use  a  portion  of  the 
pablic  highway,  the  owner  of  the  soil  may  n:iaintain  ejectment 
i^inst  ^im.(t) 

Where  the  defendant  is  proved  to  be  in  possession  of  the 
premises,  and  the  plaintiff  produces  roistered  deeds  showing 
an  apparent  chain  of  title  from  the  lessor's  ancestor  to  the  de- 
fendant, this  is  prima  facie  evidence  that  the  defendant  is  in 
possession,  claiming  under  such  title,  (i)  To  recover  in  eject- 
ment, under  a  purchase  of  the  premises  at  a  sheriff's  sale  on  a 
judgment  against  the  defendant,  it  is  suflScient  for  the  plaintiff 
to  show  the  defendant  in  possessioxi  at  the  time  of  the  recovery 
of  the  judgment  against  him,  and  a  continued  possession  in  him 
from  that  time  to  the  commencement  of  the  suit,  and  that  the 
plaintiff  acquired  the  title  of  the  defendant,  under  the  sheriff's 
sale.(Q  • 

No  one  should  be  made  a  defendant  except  the  party  in  actual 
and  exclusive  possession.  Thus>  where  a  reoeiver  of  a  corpo- 
ration is  in  possession,  the  corporation  is  not  a  proper  party 
defendant  (m) 

The  action  will  not  lie  against  a  soldier  of  the  United  States, 
claiming  to  be  in  chaige,  under  superior  officers,  of  real  estate, 
as  property  of  the  United  States ;  he  not  being  the  actual  occu- 
pant, (n)  Nor  will  it  lie  against  a  person  who  is  not  in  posses- 
sion himself  or  by  his  servant,  though  he  has  given  a  lease  of 
it,  and  it  is  occupied  by  the  lessee,  (o)  Nor  against  a  remainder- 
man, during  the  continuance  of  the  particular  estate,  if  he  is 
not  in  possession,  (p)  To  authorize  an  action  of  ejectment 
against  an  individual,  he  must  be  in  possession,  exercising  acts 
of  ownership,  and  claiming  title ;  and  his  possession  must  be 
exclusive  of  the  public,  (g)  A  rail  road  company,  which  has 
laid  its  rails  through  the  streets  of  a  dty,  and  runs  its  cars  and 

(*)  SbaTor  ▼.  McGiaw,  12  Wend.  US.  (o)  Champlaln  and  St  Lawwnce  Ratt 

U)  Wright  V.  Carter,  8  Dutch.  76.  Boad  Co.  ▼.  Valentine,  19  Barb.  48i. 

(k)  BeRister  t.  Lowell,  8  Jonee'  Law  Child  t.  Chappell,  6  Seld.  246. 

Bep.  N.  C.  812.  (p)  Sharer  t.  BIcOraw,  12  Wend.  66S. 

m  Kellogg  T.  Kellogg,  6  Barb.  116.  (a)  Bedfleld  t.  Utica  and  Syracnsa 

(«)  fichnyler  t.  Marsh,  87  Barb.  8fia  Ball  Boi4  Oa»  25  Bwk  04. 
0»}  People  V.  AiiibreGht»  11  Ab.  07. 
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loeomotiv!^  thereon,  without  any  claim  of  title  or  interest  in 
the  street,  beyond  such  use — the  public  using  the  street  at  the 
same  time,  in  the  ordinary  way — is  not  such  an  '^actual  occu- 
pant/' as  is  intended  by  the  revised  statutes  of  New  York, 
(2  JS.  S.  304,  §  4,)  to  authorize  an  action  of  ejectment,  (r) 
Nor  can  such  action  be  maintained  by  one  claiming  title  to  the 
freehold  of  the  street,  subject  to  the  easement  of  the  public 
therein  as  a  street  or  highway,  on  the  ground  of  the  defendant's 
^'exercising  acts  of  ownership  on  the  premises  claimed,  or  claim* 
.  ing  title  thereto,  or  some  interest  therein/' («) 

In  an  action  by  a  married  woman,  to  recover  possession  of 
her  separate  estate,  acquired  by  her  under  the  statutes  of  New 
York,  passed  in  1848  and  1849,  her  husband  need  not  be  made 
a  defendant,  unless  he  claims  an  interest  in  the  subject  of  the 
action,  or  a  complete  determiDation  of  the  matter  cannot  be 
made  without  him.(^) 

The  revised  statutes  of  New  York  provide  that  if  the  prem* 
ises  for  which  the  action  is  brought  are  actually  occupied  by  any 
person,  such  actual  occupant  shall  be  named  defendant,  in  the 
declaration  <;  and  that  if  they  are  not  so  occupied,  the  action 
must  be  brought  against  some  person  exercising  acts  of  owner- 
ship on  the  premises  claimed,  or  claiming  title  thereto,  or  some 
interest  tiierein.(t()  The  latter  clause  of  this  section  is  an 
innovation  upon  the  old  practice.  The  parties  defendant  in  the 
action  of  ^ectment  now  are:  1st  The  occupant,  when  thd 
premises  are  actually  occupied.  2d.  When  the  premises  are 
not  actuldly  occupied,  then  the  person  exercising  acts  of  owner- 
ship. Or,  3d.  A  person  claiming  title  thereto,  or  some  interest 
therein,  at  the  commencement  of  the  suit,  (v) 

It  hair  been  decided  that  the  above  mentioned  rule  of  the 
revised  statutes,  that  only  the  tenants  in  actual  occupation  can 
be  made  defendants  in  ejectment,  has  not  been  changed  by  the 
oode.(«^) 

(r)  Redfleld  t.  Uitea  and  Syraease  (v)  Taylor  ▼.  Crane,  15  H<yw.  Pr.Bep. 

Bail  Road  Co.,  25  Bait.  54  858.    See  Shayer  v.  McGraw,  12  Wend. 

(s)  Ibid.  658.    Banyer  ▼.  Empie,  5  Hill,  48.< 

(t)  HiUman  t.  HiiUban,  14  How.  Pr.  (w)  People  r.  Mayor  &c.  of  NewTorlc, 

Hep.  466.  28  Barb.  240. 

(«)  a  B.  8.  fith  ed.  582^  i  4. 
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In  an  action  under  the  code,  to  recover  the  poBsession  of  land, 
the  death  of  a  sole  defendant,  bdbre  verdict,  ahates  the  action ; 
and  the  court  has' no  power  to  authorize  the  continuance  of  the 
action,  by  supplemental  complaint  or  otherwise,  against  his  heirs 
at  law.  (a?) 

Where  the  land  is  not  occupied,  the  action  lies  against  one 
who  only  makes  a  parol  claim  of  title,  (y) 

(6)  Joinder  of  defendants. 

Several  defendants  may  be  joined  in  one  action,  where  the 
title  of  the  plaintiff,  in  respect  to  all  is  the  same,  although 
iheir  possessions  are  several  and  not  joint;  and  each  of  the 
defendants  may  be  found  guilty  for  the  part  in  his  possession, 
and  the  plaintiff  have  judgment  against  them  severally,  (a)  In 
an  action  against  four  defendants,  the  complaint  stated  that  one 
of  them  unjustly  claimed  title  to  the  premises,  and  the  others 
were  in  poesession  under  him,  and  that  the  defendants  unjustly 
withheld  the  possession  from  the  plaintiff.  The  answer  merely 
denied  the  allegation  as  to  withholding  possession,  and  alleged 
that  the  one  was  the  owner  of,  and  entitled  to,  the  premises. 
On  the  trial  it  was  proved  by  the  defendants  that  they  occupied, 
severally,  distinct  parcels  of  the  premises.  It  was  held  that, 
under  the  pleadings,  the  plaintiff  was  entitled  to  recover  against 
all  the  defendants ;  and  that  if  there  was  an  improper  joinder 
of  parties,  the  objection  should  have  been  raised  by  demurrer  or 
the  answer,  (i) 

A  mortgagee,  claiming  for  his  mortgagor,  his  joint  defendant, 
land  as  being  within  the  description  in  the  mortgage  deed,  is 
jointly  liable  in  ejectment.(c) 

It  is  no  misjoinder  of  defendants  to  make  the  landlord  a  de- 
fendant, at  the  outset,  together  with  the  tenant,  (c?) 

Where  several  p^vons  occupied  difGarent  parts  of  a  house^ 

(s)  MoMly  T.  Mosely,  11  Ab.  105.  Pickering,  12  Serf.  &  R.  486.    Camden 

Pntoam  ▼.  Van  Baren,  7  How.  ]Pr.  R.  81.  t.  Haskill,  8  Band.  462, 

(v)  Banyer  v.  Smpie,  6  Hill,  48.  (6)  Fosgate  ▼.  Herkimer  Mao.  and 

(a)  Jackson  t.  Wood,  6  John.  278.  Hydmnlic  Co.,  12  N.  T.  Rep.  680. 

Jackson  t.  ScoTille,  5  Wend.  96.   Ja^k-  (c)  Patch  ▼.  Keeler,  2  Wms.  Vt.  Rep. 

son  ▼.  Andrews,  7  id.  152.    White  ▼.    S8^^ 

(i)  12  K.  T.  Jtop.  68a 
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under  separate  leases^  witk  no  demise  of  the  lot  on  which  it 
stood^  but  they  had  ezclasive  possession  of  the  lot  as  an  inci- 
dent, it  was  held  that  as  regarded  the  lot  their  possession  was 
joint,  and  for  it  ejectment  should  be  brought  against  all  jomtly.(e) 
At  the  expiration  of  a  lease  of  land,  a  building  erected  thereon 
by  the  lessee  was  wrongfully  continued  upon  the  lot  by  those 
continuing  under  him.  Held  that  ejectment  for  the  lot  alone 
would  lie  jointly  against  parties  occupying  separately  the  dif- 
ferent stories  of  the  building,  as  being  joint  trespassers  on  the 
land.(/) 

(c)  InfwniB. 

Ejectment  lies  against  an  iDfant.(9)  And  the  infant's  entry 
may  be  established  by  his  admissions.  (A)  Yet  he  is  not  estopped 
from  setting  up  a  title  in  himself,  adverse  to  the  plaintiff,  though 
he  has  acknowledged  that  he  held  under  the  plaintiff,  and  had 
given  his  note  for  the  price  of  the  land.(t)  But  the  action  will 
not  lie  against  an  infant  upon  the  possession  of  his  guardian.(Jb) 

(c2)  Landlord  and  tenant. 

Ejectment  lies  against  a  tenant  after  the  expiration  of  his 
term,  without  notice  to  quit,  unless  there  has  been  some  consent, 
express  or  implied,  by  the  landlord,  to  such  holding  over. (2) 
In  ejectment  by  a  landlord  against  his  tenant,  it  is  not  error  for 
the  court  to  refuse  to  substitute  an  adverse  claimant  for  the 
tenant,  (m)  Before  a  landlord  can  maintain  the  action  against 
his  tenant,  he  must  put  an  end  to  the  tenancy,  (n)  Where  the 
relation  of  landlord  and  tenant  exists,  notice  to  quit  is^  in  gen-* 
eral,  necessary,  as  we  have  already  seen,(o)  to  enable  the  land- 
lord to  sustain  ejectment.  But  where  one  enters  upon  land 
under  a  contract  to  purchase,  which  he  fails  to  fulfQl,  his  vendor 
may  maintain  ejectment  against  him  without  a  previous  notice 
to  quit.(p) 


i 


e)  Pearoe  y.  Golden,  8  Barb.  622.  (k)  Bpitts  ▼.  Wells,  18  Mis.  Bep.  468. 

/)  Pearce  ▼.  Ferris,  10  N.  T.  Bep.  (l)  Den  r.  Adams,  7  Halst  99. 

280.  (m)  Boyer  ▼.  Smith,  6  Watts,  55. 

g)  McGoon  r.  Smith,  8  Hill,  147.  (n)  Jackson  ▼.  Hughes,  1  Blackf.  421. 

h)  Ibid.  (o)  Ante,  p.  254. 

i)  Ibid.  (p)  Jackson  t.  Millar,  7  Ckmw,  747. 
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Wlien  landlord  and  tenant  are  sued  together,  if  the  former 
defends  without  the  latter,  who  does  not  appear,  it  is  necessary 
to  prove  the  defendant,  or  his  tenant,  in  possession  of  <  the 
premises.  (9) 

When  tenants  are  sued,  the  landlord  cannot  substitute  his 
own  name  as  defendant,  in  their  place,  without  the  consent  of 
the  i^aintiff  (r)  If  a  grantee  in  an  absolute  deed  leaves  his 
grantor  in  possession,  the  latter  become  his  quasi  tenant,  and 
may  be  joined  with  him  in  an  action  of  ejectment.  («) 

In  New  York,  the  same  rule  allowing  a  landlord  to  defend  in 
an  action  of  ejectment  against  a  tenant,  prevails  under  the  code 
as  formerly  under  the  revised  statutes,  viz:  The  landlord  is 
permitted  to  appear  and  defend  in  conjunction  with  the  tenant, 
in  case  the  latter  appears.  But  if  the  tenant  refuses  or  neglects 
to  appear,  the  landlord  is  allowed  to  appear  and  defend  alone. 
The  plaintiff  may  perfect  judgment  against  the  tenant,  which, 
in  case  the  landlord  defends  alone,  will  be  stayed,  until  the 
determination  of  the  action  against  the  landlord.  But  to  entitle 
a  landlord  to  defend  in  his  own  name,  or  otherwise,  he  must  be 
shown  to  be  the  landlord  of  the  tenant,  or  have  a  privity  of 
interest  or  estate  with  him  in  the  premises.  (0 

But  the  landlord  is  not  a  necessary  party,  and  cannot  be  joined 
as  defendant  with  the  tenant  in  possession,  against  his  consent.  (t«) 
Section  118  of  the  code  only  authorizes  those  to  be  made  parties 
who  are  necessary  to  a  determination  of  the  questions  involved,  (v) 

(e)   Vendor  and  purchaser. 

Where  a  person  is  in  possession  of  land  in  pursuance  of  an 
agreement  for  its  purchase,  and  fails  to  comply  with  his  part  of 
the  agreement,  ejectment  will  lie  against  him  at  the  suit  of  the 
vendor,  without  notice  to  q\xit,(io) 

To  recover  in  ejectment,  under  a  purchase  of  the  premises  at 


(q)  Den  v.  SnowhiU,  1  Green,  28.  (<)  Godfrey  ▼.  TowiueDd,  8  How.  Fr, 

(r)  Merritt  t.  ThompsoOi  18  HI.  Rep.    Rep.  898. 
716.  («)  Palen  ▼.  Rejmoldfl,  22  How.  Pr. 

(t)  Patch  T.  Keeler,  1  Wms.  (Vt.)    Rep.  868. 
Rqr.  252.  M  Ibfd. 

(v)  Baker  ▼.GitUngs,  16  ObioR.  486. 
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a  sheriff's  sale,  on  a  jadgment  against  the  defendant,  it  is  suf- 
ficient for  the  plaintiff  to  show  that  the  defendant  was  in  posses- 
sion at  the  time  of  the  recovery  of  the  judgment  against  him, 
and  the  continued  possession  in  him  from  that  time  to  the  com- 
mencement of  the  suit,  and  that  the  plaintiff  acquired  the  title 
of  the  defendant,  at  the  sheriff's  sale,  (a;) 

A  vendor  of  the  defendant,  in  ejectment,  is  not  entitled  to  be 
substituted  in  the  place  of  the  latter,  as  landlord,  (y) 

(x)  Kellogg  T.  Kellogg,  6  Barb.  116.    (y)  Linderman  ▼.  Berg,  12  Penn.  Bep.  801. 


'    aXNSBAL  BULES/  273 


CHAPTER  IL 

PARTITION. 

Sec  1  Gbvsbal  ritlba. 
2.  Plaintiffs.^ 

(a)  Who  kat,  ob  should  bb,  plaivtiffs.    Titlb,  ihtbbbst  abd  ?08- 

BBSBIOB  OF  THB  PLAIKTIFF. 

(h)  Ibpavtb. 

(c)  LUXATICS,  IDIOTS,  HABITUAL  DBUKKABDi|  &0. 
(i)  MOBTOAOOB  ABD  MOBTOAOBB. 
8.  DSFBBDAHTB. 

(a)  Who  kat,  or  who  should  bb,  madb  dbfbbdakts. 
(h)  Cbbditobs. 

(e)  DOWBBBSS. 


Section  1. 

OSKEBAL  BULE8. 

Proceedings  for  the  partition  of  real  estate,  between  joint  ten-* 
ftnts  or  tenants  in  common,  may  be  instituted  in  the  cases,  and 
upon  the  conditions  prescribed  by  statute.  At  common  law, 
partition  could  not  be  compelled  by  one  co-tenant  against  the 
will  of  the  others,  except  in  the  case  of  coparceners,  (a) 

In  New  York,  it  is  provided  by  the  revised  statutes,  that 
where  several  persons  shall  hold  and  be  in  possession  of  any 
lands,  tenements,  or  hereditaments,  as  joint  tenants,  or  as  ten- 
ants in  common,  in  which  one  or  more  of  them  shall  have 
states  of  inheritance,  or  for  life  or  lives,  or  for  years,  any  one 
or  more  of  such  persons,  being  of  full  age,  may  apply  for  a 
divisioQ  and  partition  of  such  premises,  according  to  the  respect- 
ive rights  of  the  parties  interested  therein ;  and  for  a  sale  of 
ffnch  premises,  |f  it  shall  appear  that  a  partition  thereof  cannot 

(a)  Gnry^s  Prac.  815. 

86 
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be  made,  without  great  prejudice  to  the  owners.  (&)  A  later  stat- 
ute provides  that  the  Supreme  Court  may  authorize  infanta  to 
institute  proceedings  for  a  partition,  where  it  shall  appear  that 
their  interests  require  such  partition  to  be  made.(c)  The  code  of 
procedure  declares  that  the  general  provisions  of  the  revised 
statutes  relating  to  actions  concerning  real  property,  shall  apply 
to  actions  brought  under  the  code,  according  to  the  subject  mat- 
ter of  the  action,  and  without  regard  to  its  form.((2) 

It  has  been  decided  that  the  former  suit  in  equity  for  parti* 
tion  is  now  merged  in  the  civil  actions  authorized  by  the  code^ 
and  may  be  prosecuted  by  summons  and  complaint,  (e)  But  a 
late  ¥nriter  thinks  that  the  previous  provisions  of  the  revised 
statutes  in  relation  to  the  partition  of  real  estate  by  petition  are 
not  repealed  by  the  code ;  but  that  proceedings  for  partition 
may  be  taken  by  petition,  under  the  revised  statutes,  as  well  as 
by  action  under  the  code.(/)  Justice  Clebke,  however,  in  a 
recent  ca8e,(^)  observed:  ^^ There  seems  to  be  a  considerable 
diversity  of  opinion,  whether  a  partition  of  real  property  can 
now  be  effected  by  a  petition.  According  to  the  opinion  of  Mr. 
Justice  Pbatt  in  Oroghan  v.  Livingston,  (17  N.  T.  Bep,  218,) 
this  mode  of  proceeding  is  abolished.  «  «  o  The  same 
opinion  has  been  expressed  by  other  judges ;  and  it  is  a  very 
prevalent  one  in  the  profession."  He  therefore  refused  to  com- 
pel a  purchaser  at  a  sale  in  proceedings  for  partition,  commenced 
by  petition,  to  complete  his  purchase. 

Proceedings  for  partition  will  not  be  entertained  where  the 
title  is  denied,  or  is  not  clearly  established,  or  depeuds  on  doubt- 
ful fi^ts,  or  questions  of  law.  (A)  In  such  cases  the  bill  will  be 
retained,  to  give  the  plaintiff  an  opportunity  to  establish  his  title 
at  law,(t)  But  where  the  title  is  not  in  dispute,  partition  is 
niatter  of  right,  by  the  common  law,  as  well  fts  by  the  statute. (l) 

[h)  2  B.  S.  817,  ^  1.  (i)  Ibid.     O'Dongberty   y.  Aldrich, 

e)  Laws  of  1862,  p.  411,  ^$  1,  2.  6  Benio,  8^.    LansiDg  ▼.  Pine,  4  Paige, 

d)  Code,  i  465.  689.  SbearerT.  Winston,  88  Miss.  B.  149. 

[e)  Myers  r.  Basback,  4  How.  Pr.  88.  (ft)  Mitchell  ▼.  Starbuck,  10  Mass.  B^. 

')  See  Crary's  Pr.  820,  note  a.  6, 12.    Potter  ▼.  Wheeler,  18  id.  604. 

)  Matter  of  CaTanagh,  87  Barb.  22.  Witherspoon  t.  Dunlop,   Harper,  890. 

)  Wilkin  T.  Wilkin,  1  John.  Ch.  111.  Holmes  v.  Holmes,  2  Jones'  £q.  (N.  C.) 

Bogardos  v.  Clarke,  1  Edw.  Ch.  266.  884.    Van  Arsdale  ▼.  Drake,  2  Barb. 

HosfordT.Merwin,6Barb.51.    Shearer  S.  0.  Rep.  599.    Smith  ▼.  Smith,  10 

▼.  Winston,  88  MIm.  R«p.  149.  Paige,  470. 
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At  least  a  tenant  in  common  is  prima  facit  entitled  to  a 
partition ;  and  his  co-tenant,  seeking  a  B(dt  of  the  premises, 
instead,  must  show  the  necessity  thereof.  (2)  And  the  right  is  as 
absolate  in  a  court  of  equity  as  in  a  court  of  law.  The  courts 
have  concurrent  jurisdiction^  in  respect  to  an  actual  partition, 
and  must  adjudicate  on  the  same  principles. (m) 

It  is  essential  to  an  estate  in  common  that  it  be  subject  to 
partition,  (n) 

A  decree  for  a  partition  cannot  be  made  unless  all  the  persons 
interested  in  the  premises  are  made  parties  to  the  8uit.(o) 

Where  several  tracts  or  parcels  of  land  lying  within  the  state, 
are  owned  by  the  same  persons  in  common,  no  separate  proceed- 
ings for  a  partition  of  a  part  thereof^  only,  can  be  brought  with- 
out the  consent  of  all  the  parties  interested  therein ;  and  if 
brought  without  such  consent,  the  share  of  the  plaintiff  may  be 
charged  with  the  whole  costs  of  the  proceedings.  Q>) 

Partition  can  be  had  in  equity,  of  a  mere  equitable  estate  ;(g) 
but  not  at  law.(r) 

On  a  plea  of  non-tenant,  usual  in  partition,  the  plaintiff  is 
entitled  to  a  verdict  if  the  parties  hold  the  premises  together, 
undivided,  although  their  interests  may  be  different  from  what 
they  are  described  in  the  petition.  (^) 

Where  all  the  parties  in  a  partition  suit  are  adults,  and  have 
been  personally  served  with  process,  the  court  does  not  examine 
the  proceedings,  to  ascertain  whether  all  the  proper  parties  are 
before  the  court ;  or  whether  the  master  has  stated  their  several 
rights  and  interests  in  the  premises  correctly. (^)  If  the  neces- 
aaiy  parties  are  not  before  the  court,  so  as  to  make  the  decree  for 
partition  final  and  effectual,  as  to  all  persons  interested  in  the 
premises,  the  defendants  who  are  served  with  the  process  should 

SHayifl  y.  Davis,  2  Ired.  Ch.  607.  Wangh  ▼.  BlameAthal,  28  Mis.  Bep.  (7 

^)  DonneU  y.  Mateer,  7  Ired.  Eq.  Jones)  462. 

94.    Howey  y.  OoinsfS,  18  HI.  Rep.  95.  (i>)  Sup.  Cotirt  Rtiles,  N.  T.  1848. 

Porn  y.  Beasley,  7  Rich.  £q.  (8.  0.)  84.  No.  77.    £q.  Rules,  No.  122. 

WhlOen  v.  Wbitten,  86  N.  Hamp.  R.  826.  (g)  Hitchcock  y.  Skinner,  Hoff^  Ch.  R. 

Kinney  y.  Stebbins,  28  Barb.  290.    2  R.  21.    Willing  y.  Brown,  7  Serg.  &  R.  467. 

&  of  N.  Y.  6Ui  ed.  617,  %  98.  {f\  Coale  y.  Bam^,  1  Oill  &  J.  824. 

(i»)  Smith  y.  Smith,  10  Paige,  470.  («)  Thompson  y.  Wheeler,  15  Wend. 

Haywood  y.  Jndson,  4  Barb.  229.  840. 

(o)  Bnrhans  y.  Bnrhans,  2  Barb.  Ch.  if)  Brakef  y.  Dey«rettiz,  8  Paige,  518. 
888.    Keyster  V.  Stark,  19  ni.  Rep.  82a 
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appear  and  make  that  ob}ection.(«)  Bnt  where  perBons  are  pro* 
oeeded  against  as  absentees,  or  as  unknown  owners  of  undivided 
portions  of  the  premises ;  or  where  the  rights  of  infants  are 
involved  ;  it  is  the  duty  of  the  court  to  look  into  the  proqjbed- 
ings,  and  see  that  the  rights  and  interests  of  such  absentees  or 
infants  are  correctly  stated  in  the  master's  report,  and  that  all 
proper  persons  are  made  parties,  so  that  the  decree  will  be  effec- 
tual to  bind  their  rights,  as  between  such  persons  and  the  absent 
or  unknown  owners,  or  the  in&nt  defendants,  (v) 


Section  2. 
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(a)  Who  maify  or  should,  be  plaintiffs.    Titk,  interest  andpoS' 

session  of  the  plaintiff. 

We  have  already  seen  that  in  New  York,  the  statute  requires 
that  the  party  applying  for  a  partition  shall  be  in  the  possession 
of  the  premises,  (a)  It  has  been  held  under  this  section  that 
the  party  must  have  an  estate  entitling  him  to  immediate  pos- 
session, (ft)     The  rule  is  the  same  in  New  Jersey. {c.) 

The  plaintiff  must  not  only  have  a  present  estate,  in  the 
premises,  as  a  joint  tenant  or  tenant  in  common,  but  he  must 
be  in  the  actiial  or  constructive  possession  of  his  undivided 
share  or  interest.  (cQ  When,  therefore,  the  complaint  shows  that 
the  legal  title  is  in  a  third  person,  as  trustee,  the  defect  is  fatal 
to  the  suit.(e) 

It  has  also  been  held  that  a  party  having  a  mere  reversionary 
interest,  or  only  a  title  in  remainder,  in  the  premises,  which  are 
in  possession  of  another  having  a  life  estate  therein,  cannot  apply 
jfot  a  partition  without  the  concurrence  of  the  owners  of  the 
present  interest ;  he  not  having  any  possession,  either  actual  or 


[«)  BrakerT.DeT^r6aiix,8Paige,518.       (d)  Barhans  t.  Burhans,  2  Barb.  Olu 
[v)  Ibid.  898.    O'Dongherty  r.  Aldrich,  6  I>enio, 

la)  Ante,  p.  278.    2  B.  8.  817,^1.        888.    Wbitten  r.  Whitten,  86  N.  Hamp. 


fi)  Brownell  t.  Brownell,  19  Wend.    Rep.  826.    Stryker  ▼.  Lyncb,  11  Legal 
867.  01^.  116. 

(c)  Bterens  t.  Enden,  1  Green,  271.         (0)  Stryker  t.  Lyncb,  supra. 
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coii8tnictiye.(/)  So,  as  to  a  tenant  in  common  of  a  reversion 
expectant  on  a  lease  for  years.  (^)  In  a  later  case,  (A)  however, 
it  was  decided  that  although  the  party  applying  for  a  partition 
mnst  be  in  possession  of  the  premises,  yet  it  is  not  necessary 
that  he  should  be  the  actual  occupant,  or  should  have  an  imme- 
diate present  interest ;  and  therefore  that  an  existing  admitted 
life  estate,  although  covering  the  whole  premises,  will  not  pre- 
vent the  remainderman  from  being  deemed  in  posisession,  within 
the  meaning  of  the  statute. 

Ab  a  general  rule,  proceedings  for  partition  may  be  instituted 
by  one  tenant  in  common  out  of  possession,  against  another  who 
is  in  possession ;  for  the  possession  of  one  is  the  possession  of 
both.(i)  And  so,  where  an  intestate  was  seised  and  possessed 
of  lands  which  have  descended  to  tenants  in  common,  one  of 
them,  though  not  in  possession,  may  apply  for  partition,  the 
lands  being  unoccupied.  (A;) 

It  has  been  held,  in  Massachusetts,  that  the  plaintiff  must 
have  a  seisin  in  fact  of  the  premises.  (Q  If  a  tenant  in  common 
has  not  been  disseised  by  a  wrongful  dispossession,  or  exclusion 
from  the  pernancy  of  the  profits,  or  has  not  lost  his  right  of  entry, 
in  consequence  of  an  exclusive  occupation  by  his  co-tenants  for 
more  than  twenty  years,  he  will  be  sufficiently  seised  to  entitle 
him  to  maintain  partition,  though  he  has  not  the  actual  posses- 
sion, (m)  And  a  tenant  in  common  of  the  inheritance  may  have 
a  partition  notwithstanding  a  particular  estate  is  outstanding,  (n) 
So,  a  partition  may  be  had  by  a  tenant  for  years,  although 
the  tenant  of  the  other  part  of  the  premises  holds  the  same  in 
fee.(o)  A  tenant  in  common  who  has  not  been  actually  ousted, 
can  maintain  a  proceeding  for  a  partition,  though  he  may,  for 
the  sake  of  a  remedy,  have  elected  to  consider  himself  disseised, 

(/)  Fleet  V.  Borland,  11  How.  Pr.  (k)  Beebe  y.  Griffing,  14  N.  T.  Bep. 

Sep.  489.    Striker  T.Mott.  2  Paige,  887.  285. 

CiilTer  y.  Culver,  2  Boot)  274.    Zeigler  (I)  Bonner  y.  Kennebeck  Purchase, 

T.  Grim,  6  Watts,  106.  Brown  y.  Brown  7  Mass.  Rep.  476.    Richard  y.  Richardi 

8  N.  Hamp.  Rep.  98.  18  Pick.  251. 

(a)  Honnewell  y.  Taylor,  6  Cush.  472.  Cm)  Barnard  y.  Pope,  14  Mass.  R.  484. 

(h)  Blakeley  y.  Oalder,  18  How.  Pr.  (n)  Bradshaw  y.  Callaghan,  8  John. 

Bep.  476.    8.  C.  15  N.  Y.  Rep.  617, 628.  5^8. 

(%)  Hitchcock  y.  Skinner,  Hoff.  Oh.  (o)  Mussey  y.  Sanborn,  16  Mass.  Rep. 

Bep.  21.  155.    MitcheU  y.  Starbock,  10  id.  5. 
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and  brought  a  writ  of  entry  against  his  co-tenant,  counting  on 
a  disseisin  by  hini;(p)  Where  a  devisor  gave  a  life  estate  in  his 
lands^  to  his  wife,  and  provided  that  his  executors  should  rent 
the  residue  of  his  lands,  until  his  children  came  of  age,  the  life 
estate  having  expired  during  the  nonage  of  some  of  the  children, 
it  was  held  that  those  who  were  of  age  had  a  right  to  an  imme- 
diate partition  of  the  whole  land  devised,  (g)  Where  the  owner 
of  a  life  estate  in  the  share  of  one  of  several  tenants  in  common 
of  land,  assigned  his  property  for  the  benefit  of  his  creditors,  it 
was  held  that  the  assignees  were  entitled  to  have  partition  of 
the  land.(r)  A  tenant  by  the  curtesy  initiate,  has  a  sufficient 
interest  or  estate  in  land  whereon  4o  file  a  bill  for  partition,  (s) 
After  a  parol  assignment  of  lands  of  a  deceased  person,  among 
his  heirs,  one  of  them,  who  has  sold  her  share,  but  whose  title 
has  subsequently  become  revested,  is  entitled  to  the  process  of 
partition.(^)  A  party  having  only  an  equitable  title  may  apply 
for  a  partition.  (i«)  And  a  purchaser,  who  has  paid  earnest 
money,  and  received  a  written  agreement,  binding  the  owner  of 
an  undivided  share  of  real  estate  to  convey  the  same  to  him, 
takes  an  equitable  estate^  sufficient  to  enable  him  to  maintain  an 
action  against  his  co-tenant,  for  partition,  (t;) 

In  Connecticut,  the  established  rule  of  the  common  law  (by 
which  partition  can  only  be  had  between  coparceners,)  that  the 
plaintiff  must  be  in  possession,  or  seised  of  the  land,  has,  since 
the  remedy  by  partition  has  been  extended  to  joint  tenants,  and 
tenants  in  common,  been  uniformly  adopted,  whether  the  reme^ 
dy  is  sought  by  writ  or  by  bill  in  equity,  (w;) 

The  possession  of  one  occupying  the  relation  of  tenant  to  the 
remaindermen  presents  no  obstacle  to  the  jurisdiction  of  the 
court  to  make  partition,  and  to  effectuate  it  by  acting  on  the 
possession,  (x) 

Where  an  intestate  was  seised  and  possessed  of  lands  which 

'p)  Fisher  v.  Dewenon,  8  Met  544.  R.  2t*    Hosford  ▼.  Merwin,  5  Barb.  51. 

[q)  Hoyle  ▼.  Hosod,  1  Ber.  848.  Coxe  t.  Smith,  4  John.  Ch.  271. 

;r)  Vaa  Aredale  y.  Drake,  2  Barb.  (v)  LoDgwell  ▼.  BenUey,  28  Penn. 

8.  C.  Bep.  599.  l^ep.  99. 

'  («)  Riker  v.  Darke,  4  Edw.  Ch.  668.  (w)  Adam  r.  Ames  Iron  Co.,  24  Conxu 

h)  Chevery  y.  Dole,  89  Maine  R.  162.  Bep.  280. 

'  («)  Welch  y.  Anderson,  28  Mis.  Bep.  (x)  Phillips  t.  Johnson,  14  B.  Moo. 

462.    Hitchcock  t.  Skhiner,  Hofll  Oh.  172» 
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descend  to  teDants  in  common,  one  of  them  though  not  in  pos- 
session,  can  sustain  proceedings  under  the  statute,  for  partition, 
the  lands  being  unoccupied.  (^) 

Whether  a  party  having  a  vested  future  estate  in  lands,  with- 
out a  present  right  to  possession,  is  or  is  not  entitled  to  institute 
proceedings  for  a  partition,  yet  where  the.  court,  having  general 
original  jurisdiction  of  the  subject  matter,  and  jurisdiction  of 
the  parties  in  interest,  has  decreed  a  sale  in  partition,  in  such  a 
case,  the  parties  in  interest  are  concluded  by  such  decree,  and  a 
purchaser  at  a  sale  under  the  decree  cannot  refuse  to  complete 
his  purchase  on  the  alleged  ground  that  partition  could  not  be 
decreed,  (z)  But  it  seems  that,  under  the  revised  statutes,  and 
chapter  430  of  the  Laws  of  1847,  a  tenant  in  common  of  a 
vested  remainder  in  real  estate,  though  his  right  to  possession  is 
postponed  during  the  continuance  of  a  life  estate,  may  institute 
proceedings  for  the  partition  of  the  land  ;  whether  the  interven- 
ing estate  is  held  as  an  entirety,  or  by  several  as  joint  tenants 
or  tenants  in  common,  (a) 

Where  one  of  several  tenants  had  aliened  his  share  before  the 
petition  for  a  partition  was  presented,  and  the  plaintiff  proceeded 
as  if  no  such  alienation  had  been  made,  by  giving  notice  to  the 
original  co-tenants,  without  taking  notice  of  the  grantee,  the 
judgment  was  held  to  be  void.  (6) 

Where  one  half  of  an  estate  is  devised  to  the  widow,  and 
the  other  half  to  the  children  of  the  testator,  the  widow  may 
join  with  a  portion  of  the  children  against  the  others,  in  a  peti- 
tion for  partition,  to  obtain  an  allowance  of  her  share,  (c)  So, 
where  lands  leased  for  a  term  of  years  are  owned  by  several 
persons  as  tenants  in  common,  both  of  the  rents  and  of  the  rever- 
sion, a  bill  for  partition  may  be  sustained  by  them.((2)  Pro- 
ceedings may  also  be  instituted  by  parties  who  are  seised  of  a 
life  estate,  in  land,  by  virtue  of  an  assignment  to  them,  by  one 
of  the  tenants  in  common,  in  trust  for  the  benefit  of  his  cred- 
itors, (e) 

(y)  Beebe  y.  Oriffinfir,  4  Kern,  235.  (e)  Chonteau  v.  Smith,  8  Mis.  R.  2S0. 

(g)  Blakeley  y.  Caldier,  15  N.  Y.  Bep.  (a)  Woodworth  y.  Campbell,  5  Paige, 

617.  518. 

a)  Ibid,  per  Denio,  Ch.  J.  (e)  Van  Arsdale  y.  Drake,  2  Barb. 

6}  Jackson  y.  Brown,  8  JohxL  459.  8.  C.  Bep.  599, 
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The  fact  that  a  tenant  in  common  is  trustee  for  one  of  his 
co-tenants^  is  no  objection  to  a  suit  by  him  for  a  partition.  (/) 

Where  the  committee  of  a  lunatic  files  a  bill  for  the  partition 
of  the  lunatic's  real  estate,  he  should  join  the  lunatic  with  him^ 
as  plaintiff.  (9)  The  same  rule  applies  to  a  bill  filed  by  the  com- 
mittee of  an  habitual  drunkard.  (A)  And  where  a  suit  is  instituted 
by  one  whose  wife  has  an  inchoate  right  of  dower  in  the  premises 
sought  to  be  partitioned,  the  wife,  whether  an  infant  or  an  adult, 
is  a  proper  and  necessary  party ;  and  should  be  joined  with  her 
husband,  as  plaintiffl(t) 

A  widow,  having  a  life  interest  in  an  undivided  half  of  the 
real  estate  of  which  her  husband  died  seised,  by  virtue  of  the 
will  of  her  son,  may  institute  proceedings  for  partition.  (2;) 

But  a  bill  for  partition  will  not  lie,  except  where  the  title  is 
clear  of  dispute.  If  that  is  disputed,  the  controversy  must  first 
be  settled  by  the  proper  forum.  (Q 

And  one  seised  in  fee  of  an  undivided  part  of  certain  real 
estate,  and  for  life  of  the  residue,  cannot  have  partition,  as 
between  himself  and  those  having  a  contingent  remainder  in 
such  residue,  (m)  Nor  can  one  who  has  not  a  freehold  in  the 
land  ;(n)  nor  one  who  has  parted  with  his  title. (0)  Neither  can 
there  be  a  partition  unless  there  is  a  common  possession,  which 
will  be  implied  from  a  common  title.  (j>)  And  where  land  is 
devised,  subject  to.  the  performance  of  a  condition  subsequent, 
and  the  devisee  enters  and  suffers  a  breach  of  the  condition,  a 
party  entitled  to  an  undivided  part  of  the  land  in  consequence 
of  a  breach  of  the  condition,  as  tenant  in  common  with  the 
devisee,  cannot  maintain  partition  against  the  devisee,  but  must 
first  establish  his  title,  by  ejectment.  (9)  A  court  of  equity  has 
no  jurisdiction  in  cases  of  partition,  unless  the  parties  are  tenants 
in  common,  (r) 

(/)  Oheeseman  v.  Thome,  1  Edw.  (m)  Matter  of  HodgkinsoDi  12  Pick. 

Oh.  629.  874. 

(a)  Gorham  v.  Ck)rham,  8  Barb.  Ch.  24.  (n)  Mark  v.  Mark,  9  Watts,  410. 

(X)  Ibid.  (o)  Lockhart  v.  Power,  2  Watts,  871. 

(%)  Bippl0  y.  Gilbone,  8  How.  456.  And  King  v.  Howard,  27  Mis.  Rep.  21. 


Ackley  v.  Dygert,  88  Barb.  176.  (?)  0'I>Q«ghert7  t.  Aldrich,  6  Denic^ 


see  Jacksoq  v.  Edwards,  7  Paige,  886.  (p)  Thomas  v.  Garvan,  4  Dev.  228. 

(k)  Ackley  y.  Dygert,  88  Barb.  176.  W  0\ 

(2)  O'Dougherty  t.  Aldrich,  5  Denio,  885. 
885.    Lansing  t.  Pine,  4  Paige,  689.       M  Corbit^  ▼.  Oorbitt,  1  Jones*  Sq. 

Coxa  y.  Smith,  4  John.  Ch.  271.  (N.  C.)  114,  ^ 
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A  tenant  in  common  of  two  parcels  of  land  in  different  pro- 
portions,  of  one  as  co-tenant  with  one  person^  and  of  the  other 
as  co-tenant  with  the  same  person  and  others,  cannot  have  jndg- 
ment  for  partition  of  both,  on  one  petition.  («)  Nor  din  par** 
tition  be  had  where  the  petitioner  is  seised  of  one  moiely  in  his 
own  right,  and  together  with  the  other  parties,  as  joint  trustees 
with  himself,  of  the  other  moiety,  in  trust  for  a  third  party.  (^) 
Neither  can  a  church  edifice  and  bnrial-ground  belonging  to  two 
societies  as  tenants  in  common,  and  used  by  them  as  such  for  a 
whole  generation,  be  divided,  in  an  action  for  partition.(tt) 

A  grantee  of  an  undivided  interest,  whose  grantor  retains  the 
use  of  the  premises  for  his  life,  and  is  still  living,  cannot  have 
a  partition,  (t;)  A  mere  right  of  entry  will  not  sustain  a  parti- 
tion, where  there  is  an  effectual  disseisin.  (t(;) 

Judgment  creditors  and  other  incumbrancers  are  not  proper 
parties  to  a  bill  for  a  partition,  even  where  a  sale  of  the  premises 
is  decreed,  (a?) 

Proceedings  for  a  partition  cannot  be  sustained  by  a  party  who 
has  merely  a  future  contingent  interest  in  an  undivided  share  of 
the  premises.  (^)  Nor  by  a  widow,  having  only  a  right  of  dower 
in  the  premises;  she  not  being  a  tenant  in  common  with  the 
owners  of  the  land.  (2)  And  where  lands  are  devised  subject  to 
the  performance  of  a  condition  subsequent,  and  the  devisee 
enters,  and  suffers  a  breach  of  the  condition,  the  party  entitled 
to  an  undivided  part  of  the  premises  in  consequence  of  the 
breach  of  the  condition,  as  tenant  in  common  with  the  devisee, 
cannot  apply  for  partition,  against  the  devisee,  but  must  first 
establish  his  title  by  action,  (a)  So,  if  the  owner  of  an  undi- 
vided moiety  of  a  lot  of  land  is  a  lessee  of  the  other  half  thereof, 
and  the  lease  has  become  forfeited  by  the  non-performance  of  a 
condition  subsequent,  the  landlord  must  enter  for  the  forfeiture, 


i;j 


Hannow*U  t.  Taylor,  8  Gray,  111.  {%)  Sebring  t.  Merserean,  9  Cow.  844. 

Winthrop  T.  Minot,  9  Cnah.  406.  \y\  Striker  t.  Mott,  2  Paij^e,  887. 

[«)  Brown  r.  LiiOieran  Charch,  28  (z)  Wood  t.  Glute,  1  Sand.  Ch.  199. 

PeoD.  Rep.  496.  Yates  v.  Paddock,  10  Wend.  628.   Coles 

(r)  Nichols  r.  Nichols,  28  Vt  R.  228.  y.  Coles,  16  John.  819. 

(w)  Brock  V.  Eastman,  Id.  668.  (a)  O'Donghfirty  t.  Aldrich,  6  Denlo, 
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or  miuit  otherwise  obtain  the  possession  of  his  undivided  half 
of  the  premises,  before  he  can  sustain  a  bill  for  partition.  (&) 

Partition  cannot  be  had  where  the  plaintiffs  are  themselves 
in  possession  of  the  whole  of  the  land.(c) 

Where  the  legislature  granted  a  township  of  land,  taking 
security  from  the  grantee  that  he  should  assign  a  certain  propor- 
tion thereof,  in  fee,  to  the  first  settled  minister,  and  a  similar 
proportion  for  the  use  of  the  ministry  forever,  it  was  held  that 
a  minister  afterwards  settled,  could  not  demand  partition  of  the 
proportion  so  to  be  assigned,  as  a  tenant  in  common  with  the 
other  proprietors  of  the  township.  ((2) 

Where  a  lessee  of  land  becomes  a  purchaser  of  an  undivided 
moiety  of  the  rent  and  reversion,  the  lease  and  rent  thereby 
become  merged  and  extinguished,  as  to  that  portion  of  the 
premises;  and  the  lessee  is  not  such  a  tenant  of  the  rent  and 
reversion  with  the  owner  of  the  other  half  thereof,  as  to  entitle 
the  latter  to  a  partition  of  the  land,  during  the  continuance  of 
the  lease,  (e) 

A  partition  will  not  be  granted  between  heirs,  when  it  appears 
that  the  personal  property  of  their  ancestor  is  insufficient  to  pay 
his  debts,  (y)  At  least,  not  before  the  expiration  of  three  years 
from  the  time  of  granting  letters  testamentary  or  of  adminis- 
tration upon  the  ancestor's  estate.  (9) 

The  fact  that  the.  defendant  is  in  possession  of  premises, 
claiming  to  hold  them  adversely  to  the  plaintiff,  is  in  general  a 
sufficient  ground  for  denying  a  partition. (A)  But  when  the 
question  arises  upon  an  equitable  title  set  up  by  either  of  the 
parties,  the  reason  of  the  rule  fails. (t)  When,  on  a  bill  in 
chancery,  for  a  partition,  the  defendant  sets  up  a  possession,  for 
twenty  years,  adverse  to  the  plaintiff,  the  cause  must  stand  over 
for  a  trial  of  the  title  at  law.(i) 


He.. 

1?, 


[b)  LaDsIng  t.  Pine,  4  PaigOi  689. 
[e)  Swett  V.  Bussey,  7  Mass.  R.  608. 
Allen  ▼.  Allen,  2  Jones'  £q.  (N.  C.)  285. 
[d)  Rice  V.  Osjrood,  9  Mass.  Rep.  88. 
Lansing  v.  Pine,  4  Paige,  689. 
)  Matthews  t.  Matthews,  1  £dw. 
Ch^Rep.  565. 

(flf)  Id.  568,  570.    HaU  r.  Partridge, 
10  How.  Pr.  Rep.  188. 


(h)  Hoeford  v.  Merwin,  5  Barb.  51. 
Burhans  t.  Qurhans,  2  Barb.  Cb.  ^.  898. 
Stryker  t.  liynch,  U  Legal  Obs.  116. 
Lambert  y.  Blumenthal,  26  Mis.  R.  471. 
Clapp  V.  Bromagham,  9  Cowen,  580. 
Albergoltie  v.  Ohaplin,  10  Rich.  £q.  428. 

U)  Ibid. 

(k)  Clapp  T.  Bromaghanii  580,  per 
Jones,  Ch. 
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Where  an  estate  was  devised  in  trnst  for  the  grandchildren  of 
the  testator  for  their  lives,  with  cross  remainders  in  fee  in  case 
they  should  die  without  issue,  it  was  held  that  a  bill  for  a  par- 
tition, by  oue  of  the  devisees,  could  not  be  sustained.  (Q  • 

Where  proceedings  are  commenced  by  a  wife,  for  the  partition 
of  premises  owned  by  her  as  her  separate  estate,  it  is  improper 
to  join  her  husband  as  a  plaintiff  (fn)  And  on  a  bill  for  parti- 
tion, by  the  assignees  of  a  tenant  for  life,  who  has  assigned  the 
premises  to  them  in  trust  for  the  benefit  of  creditors,  the  cred- 
itors of  the  assignor  are  not  necessary  parties,  the  legal  estate 
being  in  the  assignees,  (n) 

(b)  Iirfanta. 

In  New  York,  under  the  revised  statutes,  a  suit  for  partition 
could  not  be  maintained  by  an  infant,  either  separately,  or 
jointly  with  adult  co-tenants  in  common ;  the  statutory  pro- 
visions applying  only  to  plaintiffs  '^  being  of  fuU  age/'(o)  Yet 
it  has  been  held  that  where  a  bill  for  partition  is  filed,  and  the 
complainant  subsequently  dies,  and  his  devisee  thereupon  files  a 
bill  to  revive  and  continue  the  proceedings  in  the  original  suit, 
it  is  no  objection  to  this  last  bill  that  the  complainant  is  an 
infant,  and  was  therefore  incapable  of  commencing  an  original 
snit  for  the  partition  of  lands.(p) 

A  subsequent  statute,  passed  in  1852,  provides  that  whenever 
an  infant  shall  be  possessed  of  real  estate,  as  tenant  in  common 
or  joint  tenant,  the  supreme  court  may  authorize  proceedings 
to  be  instituted  on  behalf  of  such  infant,  for  a  division  and 
partition  of  said  real  estate,  and  for  a  sale  thereof,  if  it  shall 
appear  that  such  partition  cannot  be  made  without  great  preju- 
dice to  the  owners,  (j^)  But  such  authority  will  not  be  given, 
nor  will  such  partition  or  sale  be  directed  by  the  court^  unless 
it  is  made  satisfactorily  to  appear  that  the  interests  of  such 
infant  require  such  partition  or  Bale.(r)    And  where  the  ques- 


msi 

How. 


Striker  t.  Mott,'2  Paige,  887.  {p)  McCoeker  t.  Brady,  1  Barb.  Cb. 

BrownsoQ  and  wife  r.  Gifford,  R.  829.    8.  C.  1  N.  T.  Rep.  2U. 

8  dow.  Pr.  Rep.  889.  (g)  Laws  of  1862,  p.  411,  (1.    8  R.  8. 

(«)  Van  Arwlale  t.  Drake,  2  Barb.  6tb  ed.  p.  604,  %  6.    ^ 

&  C.  Rep.  699.  (r)  Id.  %  2. 
(•)  Portlflj  v.  Xiiii,  4  8aiid*  Ch.  608. 
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tion  was  referred  to  a  referee^  who  reported  '^  that  in  his  opinion 
it  would  be  proper  to  allow  the  infant  to  prosecute  an  action  for 
tile  partition  or  sale  of  the  premises/'  but  without  setting  forth 
the  facts  to  warrant  such  a  conclusion^  it  was  held  not  sufficient ; 
and  the  application  for  leave  to  prosecute  was  denied.  («) 

A  suit  thus  brought  by  an  infant  is  to  be  conducted,  on  his 
part,  by  a  next  iiiend,  to  be  appointed  by  the  court.  (^) 

It  is  also  provided  by  statute,  in  New  York,  that  whenever 
it  shall  appear  satisfactorily,  by  due  proof,  or  on  report  of  a  ref- 
eree, to  the  supreme  court,  that  any  infant  holds  real  estate  in 
joint  tenancy,  or  in  common,  or  in  any  other  manner,  which 
would  authorize  his  being  made  a  party  to  a  suit  in  partition, 
and  that  the  interests  of  such  infant,  or  of  any  other  person 
concerned  therein,  requires  that  such  partition  should  be  made, 
such  court  may  direct  and  authorize  the  general  guardian  of  such 
infant  to  agree  to  a  division  thereof,  or  to  a  sale  thereof,  or  of 
such  jlart  of  the  said  estate  as  in  the  opinion  of  the  court  shall 
be  incapable  of  partition,  or  as  shall  be  most  for  the  interest  of 
the  in&nt  to  be  sold.(f«)  Whenever  such  infant  shall  be  a  mar- 
ried woman,  the  Supreme  Court,  upon  petition,  may  appoint  her 
husband  as  her  guardian,  (t;) 

A  petition  for  partition  cannot  be  sustained  by  a  guardian  of 
an  infant  owner,  if  he  has  no  interest  in  the  land  sought  to  be 
divided,  (tr)  The  general  guardian  of  an  infant  is  not  the  proper 
person  to  apply  on  his  behalf  The  court  must  appoint  a  guar- 
dian for  the  purpose,  (a;) 

(c)  Lunatics,  idtoU^  hdbUttai  drunkards^  <tc. 

Whenever  it  is  made  to  appear  to  the  Supreme  Oourt,  on  the 
application  of  any  committee  of  any  idiot,  lunatic  or  perBon 
mentally  incapable  of  managing  his  aflfiurs,  holding  any  real 
estate  in  joint  tenancy,  or  in  common,  or  in  any  other  manner, 
to  authorize  his  being  made  party  to  a  suit  in  partition,  that  the 
interest  of  such  idiot,  lunatic,  &c.,  or  of  any  of  the  parties 


($)  Matter  of  Maraao  and  otben,  16  (v)  Id.  619,  (  104« 

How.  Pr.  Bep.  888.  Cm)  Bowles  ▼.  McAHen,  16  UL  B.  80. 

[i)  8  B.  8.  6th  ed.  p.  604,.i4{.  (x)  Matter  of  Stratton,  1  Jobn.  ISOO. 

II)  Id.  618,  ^  101.  ahaip  V.  Ml,  10  id.  486. 
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interested  in  the  estate,  requires  a  partition  thereof,  a  reference 
will  be  ordered  to  some  suitable  perBon5  to  inquire  into  and 
report  upon  the  circumstances.  (^)  Upon  the  coming  in  of  the 
report  of  the  referee,  and  a  hearing  and  examination  of  the  mat- 
ter, the  court  may  authorize  the  committee  to  agree  to  a  parti- 
tion of  such  estate,  and  to  execute  releases  of  the  right  of  such 
lunatic,  idiot,  &c.,  in  and  to  the  share  of  such  estate  falling  to 
the  other  joint  tenants  or  tenants  in  common,  (z) 

A  lunatic  or  habitual  drunkard  is  a  necessary  party  to  a  bill 
filed  by  his  committee,  for  a  partition  of  his  real  efstate.  If  the 
bill  is  filed  by  the  committee  in  their  own  names,  in  which  they 
only  describe  themselves  as  the  committee  of  the  lunatic,  &c., 
it  is  the  bill  of  the  committee  alone  ;  and  is  not  the  bill  of  the 
lunatic,  &c.,  by  his  committee,  (a) 

(d)  Mortgagor  and  mortgagee. 

A  mortgagor  in  possession  may  maintain  a  petition  for  a  par- 
tition. (6)  If  the  owner  of  an  undivided  portion  of  land  mort- 
gage it,  and  the  land  remain  in  the  possession  of  the  mortgagor, 
or  of  a  co-tenant,  the  mortgagee  is  entitled  to  partition ;  the 
possession  of  the  mortgagor  or  co-tenant  being  equivalent  to  his 
own.(c)  But  a  mortgagor  of  an  undivided  part  of  a  lot  of  land, 
the  residue  whereof  belongs  to  the  mortgagee  in  fee  simple  abso- 
lute, is  not  entitled  to  partition,  as  against  the  mortgagee.  (c2) 
Where  two  tenants  in  conmion  have  severally  mortgaged  their 
zespective  undivided  shares,  to  the  same  person,  one  of  them  is 
entitled  to  a  partition,  as  against  the  other,  before  entry  by  the 
mortgagee ;  though  such  partition  will  not  afiect  the  rights  of 
the  mortgagee,  (e) 

One  of  several  mortgagees  of  undivided  interests  in  the  same 
land  may  file  a  petition  for  partition  against  the  others ;  and 
the  mortgagor  and  his  assignee  have  no  right  to  oppose.  (/) 


M  2  R.  8.  of  N.  T.  881,  (  89.    Laws  (»)  Upham  t.  Bradley,  6  Shep.  428. 

«f  1847,  p.  828,  ^  16.    Id.  844,  (  77.  {cS  Rich  t.  Lord,  18  Pick.  822. 

8  R.  S.  6th  ed.  p.  619,  ^  105.  (d)  Bradley  v.  J'oller,  28  Pick.  1. 

(z)  Ibid,  (  90.  C«}  Ibid. 

(a)  Qorham  r.  Oorham,  8  Barb.  Ch.  24.  (/)  Maaroe  v.  Walbridge,  2  Aik.  410. 
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Section  3. 

DEFENDANTS. 

(a)  Who  may  or  should  he  made  defendants. 

All  persons  having  any  interest  in  the  premises  of  which  a 
partition  is  sought,  should  be  made  defendants. 

The  revised  statutes  of  New  York  provide  that  when  proceed- 
ings are  commenced,  by  petition,  every  person  interested  in  the 
premises,  whether  in  possession  or  otherwise,  including  those 
having  an  interest  therein  as  tenants  for  years,  for  life,  by  the 
curtesy,  or  in  dower,  and  the  persons  entitled  to  the  reversion, 
remainder,  or  inheritance  after  the  termination  of  any  particular 
estate  therein,  and  every  person  who,  by  any  contingency  con- 
tained in  any  devise,  grant  or  otherwise,  may  be  or  become 
entitled  to  any  beneficial  interest  in  the  premises,  and  every 
person  entitled  to  dower  in  the  premises,  if  the  same  has  not 
been  admeasured,  may  be  made  parties  to  the  proceedings,  (a) 

Where  proceedings  are  commenced  by  a  wife  for  the  partition 
of  premises  owned  by  her  separately  from  her  husband,  it  seems 
the  husband  should  be  made  a  defendant.  (5)  In  Jackson  v. 
Edwards  J  (7  Paige,  387,)  the  question  is  discussed  whether  a 
complainant  in  a  partition  suit,  is  bound  to  take  notice  of  the 
marriage  of  a  male  defendant,  pendente  Utej  and  though  the 
point  is  not  actually  decided,  it  is  held  that  if  it  is  proper  to  do 
so,  neither  a  supplemental  bill,  nor  an  amendment  of  the  origi- 
nal bill,  is  necessary  to  bring  the  wife  before  the  court ;  but  that 
the  proper  course  is,  as  in  the  case  of  the  marriage  of  a  female 
defendant,  for  the  plaintiff  to  obtain  an  order  that  the  farther 
proceedings  in  the  suit  be  in  the  name  of  the  husband  and  hia 
wife  as  parties. 

When  the  proceedings  are  commenced  by  petition,  the  stat- 
ute directs  that  a  copy  of  the  petition,  with  notice  that  the  same 
will  be  presented  to  the  court  on  some  certain  day  in  term,  shall 

(a)  8  R.  B.  5th  ed.  604»  %%  8, 9.  Qi)  BrownBon  v.  Gifford,  8  How.  Pr.  Rap.  898. 
B(ory*t  Eq.  PL  1 68. 
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be  served,  forty  days  previous  to  such  term,  on  all  the  parties 
interested  in  the  lands  or  tenements,  who  shall  not  have  joined 
in  the  petition,  and  on  the  guardians  of  such  as  are  minors. (c) 
The  notice  of  such  application  is  to  be  directed  to  all  the  parties 
who  are  known,  and  whose  interests  are  known,  and  to  those 
who  are  known,  but  whose  interests  are  uncertain,  contingent  or 
unknown  by  name,  and  generally  to  all  others,  unknown,  having 
or  claiming  any  interest  in  the  premises,  (d)  Any  person  having 
any  interest  in  the  premises,  or  having  any  claim  by  which  he 
may  become  interested  at  any  future  time,  in  reversion,  remain- 
der, or  by  any  executory  devise,  contingency  or  otherwise,  and 
whether  such  interest  be  present  and  vested  or  contingent,  and 
whether  such  parties  or  their  interest  be  known  or  unknown, 
may  appear  and  answer  to  the  petition  as  to  a  declaration.  If 
such  person  be  not  named  as  a  party,  in  the  petition,  he  may  be 
admitted  to  appear  and  answer,  the  same  as  a  defendant,  upon 
his  petition,  accompanied  by  an  affidavit  of  his  interest,  (e) 

The  court  may  allow  any  amendment  of  the  pleadings  or  pro- 
ceedings, so  as  to  make  defendant  thereto  any  person  who  shall 
have  appeared,  in  the  course  of  the  proceedings,  to  be  interested 
in  the  premises,  by  any  will,  deed  or  grant  from  any  person  who 
is  a  defendant  in  such  partition,  and  who  might  originally  have 
been  made  defendant,  if  his  interest  had  then  existed  or  been 
known.  But  no  person  shall  be  so  made  a  defendant  without 
forty  .days'  notice  of  the  motion  for  that  purpose  being  personally 
served  on  him,  or  published  three  months,  as  in  case  of  an  orig- 
inal application.  (/) 

The  state  may  be  made  a  party  defendant.  Thus,  where  any 
lands  or  tenements  shall  be  held  by  the  people  of  the  state,  and 
by  any  individuals  as  tenants  in  common,  proceedings  for  the 
partition  thereof  may  be  had  against  the  people,  in  the  Supreme 
Court,  in  the  same  manner  as  against  individuals.  The  petition 
and  all  other  noticea  required  to  be  served  in  other  cases,  must 
be  served  on  the  attorney  general ;  who  is  to  appear  in  behalf 
of  the  state,  and  attend  to  its  in  teres  ts.(^) 

(c)  8  B.  8. 5ih  ed.  p.  605,  «  14,  (/)  Id.  607,  $  24. 

(d)  Ibid.  ^  15.  (^}  Id.  620,  ^  108, 109. 
C«)  Id.  606,  i  19. 
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Where  an  undmded  portion  of  the  premises  of  which  parti- 
tion is  soQghty  has  been  conveyed  to  a  trostee,  upon  a  tmst  not 
authorized  bj  the  revised  statutes,  the  cestui  qw  trust  is  a 
necessary  party  to  the  suit,  to  make  the  decree  binding  upon  his 
interest  in  the  premises.  (A)  If  the  absolute  title  to  an  undivided 
portion  of  the  premises  is  vested  in  a  trustee,  upon  a  valid  trust, 
it  seems  it  is  not  necessary  to  make  the  cestui  que  trust  a  party 
to  a  partition  suit,  but  that  it  will  be  sufficient  to  bring  the 
trustee,  who  has  the  whole  legal  estate  in  the  premises,  before 
the  court,  (t) 

On  the  death,  intestate,  of  a  defendant  against  whom  a  bill, 
in  partition,  has  been  taken  as  confessed,  his  heirs  must  be  reg- 
ularly brought  in  a^  defendants,  or  the  decree  of  sale  will  be  void, 
as  against  them.  Making  them  parties  to  proceedings  for  a  dis- 
tribution of  the  proceeds  of  sale  will  not  estop  them  from  set- 
ting up  their  title  by  descent,  where  it  does  not  affirmatively 
appear  that  they  received  their  shares  of  such  proceeds.(i) 

It  seems  that  a  partition  suit  is  an  action  for  the  recovery  of 
real  property,  within  section  122  of  the  code  ;  so  that  the  court 
may  order  a  person  not  a  party,  but  having  an  interest  in  the 
subject,  to  be  made  a  party  by  amendment.  (2) 

If,  on  an  application  by  petition  for  a  partition,  it  is  repre- 
sented to  the  court  by  the  petitioner  that  there  are  any  minors 
who  should  be  parties  io  the  proceedings,  it  is  the  duty  of  the 
court  to  appoint  guardians  for  such  minors,  to  take  charge  of 
their  interests  in  relation  to  the  proceedings  for  a  partition ; 
whether  the  minors  reside  in  or  out  of  this  state,  (m) 

But  on  a  proceeding  for  a  partition  among  heirs,  it  is  not 
necessary  that  persons  not  heirs,  in  possession  under  some  of 
them,  should  be  made  parties.  (»)  And  where  a  number  of 
individuals  claim  and  hold  separately  under  one  tenant  in  com- 
mon, they  cannot  be  joined  as  parties  in  the  suit.(o)  So,  in  a 
suit  for  partition  between  tenants  in  common  of  an  interest  in 
real  estate  which  has  been  carved  out  of  the  fee,  the  owner  of 

[h)  Braker  v.  Devereaiiz,  8  Paige,  618.  H)  Waring  ▼•  Waring,  8  Ab.  246. 

\%)  Ibid.  rn^)  8  B.  S.  6th  ed.  608,  ^2. 

\Jc)  Requa  t.  Holmes,  16  N.  T.  Bep.  ( n)  Pleak  t.  Chamber*,  7  B.  Moo.  6^. 

198.  (0}  Pre&tin'  case,  7  Ham.  129. 
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the  fee,  under  whom  the  tenants  in  common  claim  title,  is  not  a 
necessary  party,  (p) 

On  a  bill  for  the  partition  of  land  subject  to  a  mortgage,  the 
equity  of  redemption,  only,  can  be  divided ;  and  the  mortgagee 
cannot  be  made  a  party  to  such  a  bill,  and  his  rights  cannot  be 
affected  by  it.  (7)  A  rail  road  corporation  is  not  a  necessary  or 
proper  party  in  consequence  merely  of  having  laid  out  and  con- 
structed its  road  over  lands  owned  by  tenants  in  common,  (r) 

(b)  Creditors. 

The  statute  declares  that  it  shall  not  be  necessary,  in  the  first 
instance,  to  make  any  creditor  having  a  lien  on  the  premises,  or 
on  any  part  thereof,  by  judgment,  decree,  mortgage  or  other* 
wise,  a  party  to  proceedings  for  a  partition.  («)  But  the 
petitioners  may,  at  their  election,  make  every  creditor  having 
a  specific  lien  on  the  undivided  interest  or  estate  of  any  of  the 
parties,  by  mortgage,  devise  or  otherwise,  a  party  to  the  pro- 
ceedings. (^) 

This  is  the  course  usually  adopted  in  practice  ;  as  it  saves  the 
necessity  of  amending  the  petition  in  case  the  premises  are  to 
be  8old.(u)  And  not  only  are  the  creditors  having  specific  liens 
upon  the  premises,  or  on  any  undivided  share  thereof,  usually 
made  parties,  if  a  sale  is  to  be  had,  but  those,  also,  having  gen- 
eral liens  by  judgment  or  otherwise,  (t;) 

Before  the  making  of  any  order  for  the  sale  of  the  premises, 
where  the  creditors  having  specific  liens  shall  not  have  been 
made  parties,  the  court,  on  the  motion  of  either  party,  is  required 
to  direct  the  petitioner  to  amend  his  petition,  by  making  every 
creditor  having  a  specific  lien  on  the  undivided  interest  or  estate 
of  any  of  the  parties,  by  mortgage,  devise  or  otherwise,  a  party 
to  the  proceedings.  (i£;) 

Where  proceedings  for  a  partition  are  commenced  by  the 
assignees  of  a  tenant  for  life,  who  has  assigned  the  premises  in 

{ p)  Canfleld  r.  Ford,  28  Barb.  326.  («)  Crary's  Pr.  826.    2  Barb.  Ch.  Pr. 

(9)  Watten  v.  Copeland,  7  John.  Cb.  288.    2  R.  S.  824,  ^42. 

140.  (v)  Bogardas  ▼.  Parker,  7  How.  Pr. 

fr)  Weston  v.  Foster,  7  Met.  297.  Eep.  807. 

8  R,  S.  6th  6d.  p.  605,  %  11.  («r)  8  B.  S.  5th  ed.  611,  %  51. 

Ibid.  (14. 

8T 
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trust  for  the  benefit  of  creditors,  the  legal  estate  is  in  the 
assignees ;  and  the  creditors  are  not  necessary  parties  to  the  pro- 
ceeding8.{x) 

A  judgment  creditor  of  a  deceased  person  is  not  entitled  to 
be  made  a  party  to  a  partition  suit  instituted  for  the  purpose  of 
apportioning  real  estate  of  the  late  debtor  amongst  his  heirs  and 
devisees,  in  order  to  enforce  his  claim  to  be  paid  out  of  such  real 
estate,  (y) 

(c)  Dowereaa. 

The  provision  of  the  statute,  authorizing  a  person  entitled  to 
dower  in  the  premises,  if  the  same  has  not  been  admeasured,  to 
be  made  a  party  to  proceedings  for  a  partition,  was  inserted  in 
the  statute,  to  reach  the  case  of  a  doweress  who  was  entitled  to 
an  estate  as  tenant  in  dower  in  the  whole  premises ;  the  Supreme 
Court  having  decided(2)  that  the  former  statute  of  partition 
did  not  reach  the  party  entitled  to  dower,  whose  husband  was 
not  a  tenant  in  common  of  an  undivided  share  of  the  estate,  (a) 

It  has  been  held  that  where  the  dower  interest  is  in  an  undi- 
vided share  of  the  lands  to  be  divided,  the  person  having  such 
interest  is  a  proper  party  to  the  proceedings ;  but  that  it  is  not 
necessary,  though  generally  advisable,  to  make  the  persons  par- 
ties who  are  entitled  to  dower  which  has  not  been  admeasured, 
and  which  extends  to  the  whole  of  the  premises  of  which 
partition  is  sought ;  and  that  the  statute  does  not,  in  any  case, 
contemplate  an  admeasurement  of  a  dower  interest,  in  the  pro- 
ceeding for  partition.  (&)  Since  this  decision  was  made,  how- 
ever, an  act  has  been  passed,  which  seems  to  contemplate  an 
admeasurement  of  the  widow's  dower  in  the  premises  of  which 
partition  is  sought ;  whether  the  dower  extends  to  the  whole  or 
to  only  a  part  of  the  premises,  (c)  It  is  now  the  better  course, 
therefore,  in  all  cases,  to  make  a  doweress  a  party  tq  the  pro* 
ceedings ;  whether  the  dower  extends  to  the  whole  of  the  prem«E 

"  {%)  Van  Arsdale  y.  Drake,  2  Barb.  (a)  |Uv.  Notes,  8  R.  S.  Sd  ed.  711. 
B.  C.  Rep.  699.  7  Paige,  410.    Crary's  Pr.  824. 

.   (y)  Waring  ▼.  Waring,  8  Ab,  ^,  (b)  Tanner  v.  Nilee,  1  Barb.  8.  C.  Bep. 

{z)  15  Jobn.  819.  660, 664.    See  Green  r.  Putnam,  Id.  600. 

(e)  Laws  of  1847,  p.  667,  $  6. 
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1868^  or  only  to  an  undivided  portion  thereof;  and  whether  the 
flame  has  heen  admeasured  or  not.(c2) 

In  proceedings  for  partition,  either  at  law  or  in  equity,  the 
inchoate  rights  of  dower  of  femes  covert,  in  the  undivided 
shares  of  their  husbands  in  the  land  will,  in  case  the  wives  are 
parties  to  the  proceedings,  be  divested  by  a  sale  under  the  judg- 
ment or  decree,  so  as  to  protect  the  purchasers  against  the 
dower  of  such  femes  covert,  should  they  survive  their  hus- 
band8.(e) 

•  In  the  absence  of  any  statutory  provisions  on  the  subject,  it 
seems  dower,  before  assignment,  is  no  estate  but  only  a  mere 
right ;  and  that  the  claimant  of  such  right  need  not  be  made  a 
party  to  an  action  for  the  partition  of  the  lands  in  which  she 
claims  it(/) 

(i)  Cr»ry»s  Pr.  825.  (/)  Hoxsie  v.  Ellig,  4  R.  I  Rep.  423. 

(«)  Jackaon  t.  Edwards,  7  Paig«i  886.    Wood  t.  date,  1  Sand.  Ch.  199. 
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KTERYENTION  OR  SUBTITUTION  OF  PARTIES.    CONTINUING  ACTIONS 
BY  OR  AGAINST  SURVIVORS  OR  SUCCESSORS  IN  INTEREST. 


CHAPTER  t 

INTERVENTION  OR  SUBSTITUTION  OP  PARTIES. 

IT  is  the  rale  in  England^  in  courts  of  equity ^  that  a  stranger 
may  intervene  in  a  case  with  respect  to  a  claim  of  interest  in 
property  which  the  court  has  taken  under  its  protection ;  as 
upon  a  petition  to  be  examined  pro  intereese  suo,  or  to  be  at 
liberty  to  bring  an  ejectment,  where  the  court  has  appointed  a 
receiver,  (a) 

Section  121  of  the  code  of  procedure  in  New  York,  provides 
that  no  action  shall  abate  by  the  death,  marriage,  or  other  disa- 
bility of  a  party,  or  by  the  transfer  of  any  interest  therein,  if 
the  cause  of  action  survive  or  continue.  In  case  of  any  transfer 
of  interest  other  than  by  the  death,  marriage  or  other  disability 
of  a  party,  the  action  may  be  continued  in  the  name  of  the 
original  party ;  or  the  court  may  allow  the  person  to  whom  the 
transfer  is  made,  to  be  substituted  in  the  action,  (ft) 

It  has  been  held  that  this  section  of  the  code  contemplates  a 
transfer  of  interest  other  than  by  death.  That  it  contemplates 
an  existing  pending  action,  and  the  substitution  of  one  person 

(a)  MarrioUT.  White,  1  Sim.  &  Stu.  20.    D.  Smith,  24.    Banks  ▼.  Maher,  2  Bosw. 
(I)  See  MdQown  v.  Leavenworth,  2  £.    600. 
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in  the  place  of  another ;  not  a  case  where  the  action  has  abated 
by  the  death  of  a  party,  (c) 

Section  122  of  the  code  enacts  that  when  in  an  action  for  the 
recovery  of  real  and  personal  property,  a  person  not  a  party  to 
the  action  but  having  an  interest  in  the  subject  thereof,  makes 
application  to  the  court,  to  be  made  a  party,  it  may  order  him 
to  be  brought  in  by  the  proper  amendment,  It  has  been 
decided^  under  this  section,  that  in  an  action  for  the  recovery  of 
personsd  property,  seized  under  an  execution  against  a  third 
person,  the  plaintiff  in  the  execution  is  entitled,  on  applying,  to 
be  made  a  defendant.  (c2) 

It  is  provided  by  statute,  in  New  York,  that  if  any  person 
interested  in  premises  sought  to  be  partitioned,  or  having  any 
claim  by  which  he  may  become  interested  at  any  future  time, 
has  not  been  made  a  party  to  the  proceedings,  he  may  be  admitted 
to  appear  and  answer,  as  a  defendant,  on  application  to  the 
court,  or  to  a  judge  thereof  in  vacation,  upon  his  petition, 
accompanied  by  an  affidavit  of  his  interest,  (e)  The  revised 
statutes  also  provide  that  no  suit  commenced  by  or  against  cer- 
tain public  officers  therein  named  shall  be  abated  or  discon- 
tinued by  their  death,  resignation  or  removal  from  office,  or  the 
expiration  of  their  term  of  office,  but  that  the  court  shall  sub- 
stitute the  names  of  the  successors  in  office,  upon  the  application 
of  such  successors  or  of  the  adverse  party.  (/)  It  has  been 
decided  that  it  is  optional  with  the  persons  authorized  to  apply 
for  substitution  whether  they  will  apply  or  not ;  and  if  such 
application  is  not  made,  the  case  will  be  continued,  to  be  prose- 
cuted by  or  against  the  original  parties,  (gr)  So,  in  case  of  a 
transfer  of  the  interest  of  the  plaintiff,  in  the  subject  of  the 
action,  it  is  optional  with  the  courts  on  the  death  of  the  plain- 
tiff, whether  or  not  to  allow  the  assignee  to  be  substituted  and 
the  action  continued  in  his  name ,  and  on  the  application  the 

(e)  Kissam  t.  Hamiliton,  20  How.  Pr.  (/)  Id.  474,  (  100. 

Bep.  869.  (a)  Manchester  v.  Henington,  10  N. 

(d)  Conklin  ▼.  BiBhop,  8  Duer,  646.  T.  Bep.  164. 
(#)  2  B.  a  819,  (  16. 
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defendant   slionld   be   heard,  and   his    interests   taken    into 
account.  (A) 

Where  a  party  to  a  snit  parts  with  all  his  interest  therein  to 
a  third  person,  the  oonrt  may  direct  a  substitution  of  the  latter. 
This  is  a  matter  resting  in  the  discretion  of  the  court,  (i)  But 
when  a  plaintiff,  after  snit  brought,  transfers  his  interest,  the 
assignee  should  not  be  allowed  to  be  substituted  as  plaintiff,  if 
the  principal  object  is  to  make  the  original  plaintiff  a  witness,  (ib) 

The  assignee  will  be  substituted  as  plaintiff  only  on  motion 
by  himself,  on  notice  to  both  plaintiff  and  defendant ;  or,  per- 
haps, on  motion  of  the  plaintiff,  on  notice  to  the  purchaser,  as 
well  as  to  the  defendant.  A  substitution  will  only  be  granted 
on  such  terms  as  will  protect  the  defendant  from  injury.  (Z) 

The  parent  of  a  married  infant  is  not  a  proper  party  to  an 
action  against  such  infant,  for  a  divorce;  and  has  no  right, 
eidier  on  the  ground  of  relationship,  or  of  an  interest  in  the  lit- 
igation, to  intervene  in  such  action,  (m) 

Actions  other  than  ejectment  abate  by  the  death  of  a  sole 
plaintiff  before  interlocutory  judgment  or  verdict.  But  the 
rerised  statutes  contain  a  provision  that  the  action  of  ejectment 
shall  not  be  abated  by  the  death  of  any  plaintiff,  or  of  one  of 
several  defendants,  after  issue  and  before  verdict  or  judgment ; 
bat  the  same  proceedings  may  be  had  as  in  other  actions,  to 
substitute  the  names  of  those  who  may  succeed  to  the  title  of 
the  plaintiff  so  dying,  in  which  case  the  issue  shall  be  tried  as 
between  the  original  parties;  and  in  case  of  the  death  of  a 
defendant,  the  same  shall  proceed  against  the  other  defend- 
a]it8.(n)  But  it  has  been  held  that  the  substitution  must  be 
made  by  sdrt  facias,  and  not  by  motion,  (o)  In  a  proceeding 
by  «ctre  facias,  under  the  statute,  to  revive  an  ejectment  suit 
b  favor  of  the  devisees  of  a  deceased  plaintiff,  it  is  necessary  for 
the  persons  asking  to  be  made  plaintiffi,  to  show  that  they  have 


(J^)  Sheldon  T.  Havens,  7  How.  Pr.  (X;)  Harris  ▼.  Bennett,  6  How.  Pr. 

Kni.  268.  Bep.  220. 

(«)  MoOovm  T.  Leavenworth,  2  E.  D.  (Q  Howard  v.  Taylor,  11  Id.  880. 

Smith,  24.    Mnrray  ▼.  Gen.  Matual  Ins.  (m)  8  Ab.  47. 

C9.,  2  Duer,  607.    Howard  t.  Taylor,  (n)  2  B.  8.  808,  %  82.    8  id.  5th  ed. 

11  How.  Pr.  Bep.  880.  595,  ^  25. 

(0)  Jamea  r.  Bennett,  10  Wend.  541. 


296  INTEBYENTION  OB  SUBSTITUTIOK 

succeeded  to  such  title  as  the  former  plaintiff  had ;  and  they 
must  establish  a  valid  devise  to  themselves. (p) 

It  has  been  held  that  it  is  equally  necessary^  under  section 
121  of  the  code,  as  under  the  provisions  of  the  revised  statutes, 
in  actions  of  yectmenty  to  show  that  persons  asking  to  be  made 
plaintifib  have  succeeded  to  the  title  of  the  deceased  plaintiff. 
And  the  persons  applying  are  bound  to  show  a  clear  prima  facie 
case  before  they  can  be  permitted  to  come  into  the  litigation. (9) 
An  infant  son  of  a  deceased  plaintiff,  claiming  as  heir,  and  a 
devisee  in  trust,  claiming  under  the  will  of  the  deceased,  cannot 
both  be  substituted,  because  their  claims  are,  to  some  extent, 
hostile  to  each  other;  or  at  least  are  not  in  harmony.  And 
where  it  appeared  that  the  son  was  an  alien,  and  thereby  inca- 
pable of  inheriting  lands  here,  and  the  trustee  under  the  will 
did  not  take  the  legal  estate,  but  only  a  power  in  trust,  it  was 
held  that  neither  could  be  substituted  as  plaintiff,  in  place  of 
the  deceased  plaintiff,  (r) 

In  an  action  since  the  code,  to  recover  the  possession  of  real 
estate,  the  death  of  a  sole  defendant  abates  the  action,  and  if 
his  heirs  be  infants  and  out  of  possession,  and  do  not  themselves 
ask  to  be  substituted,  it  seems  that  they  cannot  be  substituted 
on  the  motion  of  the  plaintiff,  until  they  have  had  an  opportu* 
nity  to  elect  whether  they  will  continue  the  action,  by  being 
made  parties,  or  abandon  it(s) 

The  code  also  provides  that  a  defendant,  against  whom  an 
action  is  pending  upon  a  contract,  or  for  specific  real  or  personal 
property,  may  at  any  time  before  answer,  upon  affidavit  that  a 
person  not  a  party  to  the  action,  and  without  collusion  with 
him,  makes  against  him  a  demand  for  the  same  debt,  or  prop- 
erty, upon  due  notice  to  such  person,  and  the  adverse  party, 
apply  to  the  court  for  an  order  to  substitute  such  person  in  his 
place,  and  discharge  him  from  liability  to  either  party,  on  his 
depositing  in  court  the  amount  of  the  debt,  or  delivering  the 
property,  or  its  value,  to  such  person  as  the  court  may  direct ; 
and  the  court  may,  in  its  discretion,  make  the  order.  (Q 

p)  Boynton  v.  Hoyt,  1  Denio,  58,  (*)  Putnam  v.  Van  Buren,  7  How.  Pr. 

[q)  St.  John  t.  Croel,  10  How.  258.        Bep.  81. 
[r)  Ibid.  (0  Code,  $  122. 
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It  has  been  decided  that  this  provision  most  be  coDBtrued  to 
extend  only  to  actions  for  the  recoveiy  of  specific  real  or  per- 
sonal property,  (tt) 

Where  a  party  is  made  plaintiff  under  section  121  of  the 
code,  as  the  successor  in  interest  of  the  original  plaintiff^  he  is 
bound  by  aU  the  acts  of  the  plaintiff  and  is  not  entitled,  as  a 
party  bronght  in  as  defendant  is,  to  open  former  proceedings,  (v) 

Although  the  original  plaintiff  sued  as  receiver  of  a  bank,  and 
hia  appointment  as  receiver  is  put  in  issue  by  the  defendant's 
answer,  the  court,  on  a  motion  to  substitute,  as  plaintiff,  a  per- 
son to  whom  the  receiver's  interest  has  been  transferred,  will  not 
investigate  and  determine  such  issue.  It  can  only  be  tried  and 
determined  on  the  trial  of  the  action,  (u?) 

During  the  pendency  of  on  action,  the  plaintiff  assigned  his 
daim,  in  trust  for  the  benefit  of  creditors,  and  moved  that  the 
assignee  be  substituted  in  his  place.  The  defendants  opposed 
the  motion,  and  it  was  denied.  On  the  trial  the  defendants 
proved  the  assignment,  and  also  proved  an  order,  made  in  sup- 
plementary proceedings,  appointing  a  receiver  of  the  plaintiff's 
jHToperty ;  and  thereupon  moved  to  dismiss  the  complaint,  on 
the  ground  that  the  plaiatiff  was  not  the  real  party  in  interest 
It  was  held  that  the  motion  was  properly  denied,  inasmuch  as 
the  transfer  did  not  abate  the  action,  and  all  the  parties  hav- 
ing acquiesced  in  the  order  refusing  to  substitute  the  assignee, 
they  were  precluded  from  raising  the  question  whether  other 
parties  should  not  be  substituted.(a;) 

Upon  the  abatement  of  an  action  of  ejectment,  by  the  death 
of  the  sole  defendant,  if  the  heirs  of  the  defendant  are  infants, 
and  out  of  possession,  and  do  not  ask  to  be  substituted,  it 
seems  they  cannot  be  substituted  on  the  motion  of  the  plaintiff, 
until  they  have  had  an  opportunity  to  elect  whether  they  will 
continue  the  action,  by  being  made  parties,  or  abandon  it.(y) 

J^Aeac  de£Giult  of  the  maker,  in  an  action  by  a  bank  against 
the  n^Jcer  and  indorser  of  a  note  made  jointly,  in  which  the 

(ii)  TaUmtn  y.  Hollifter,  9  How.  Pr.  (*)  Ford  t.  Dayid,  1  Bosw.  569. 

to.  606.    jQdd  ▼.  Tonng.  7  id.  79.  (y)  Patoam  ▼.  Van  Boron,  7  How.  Pr. 

Cv)  Thwing  r.  Thwing,  9  Ab.  828.  Bop.  81. 
,  (tr)  Bank!  ▼.  Maher,  2  Bo>w.  898. 
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maker  alone  was  served^  the  bank  passed  into  the  hands  of 
receivers,  who  served  a  summons  upon  the  indorser,  and  moved 
to  be  substituted  as  plaintiff  in  the  action.  The  court  held 
that  the  substitution  could  not  be  granted,  under  §  221  of  the 
code.(») 

In  an  action  against  a  corporation,  a  motion  made  for  a  refer- 
ence was  opposed  on  the  ground  that  the  corporation  had  been 
dissolved  and  a  receiver  appointed,  and  that  therefore  the  suit 
was  no  longer  pending.  It  appeared  that  the  suit  was  insti- 
tuted in  good  faith,  and  was  in  jhct  defended  by  the  receiver^ 
who  represented  the  defunct  corporation.  The  court  made  an 
order,  under  section  173  of  the  code,  directing  that  the  receiver 
of  the  corporation  be  substituted  as  the  party  defendant,  and 
directing  the  answer  served  to  stand  as  his  answer,  (a) 

Where,  while  a  suit  is  pending,  the  plaintiff  beoomes  bank- 
rupt, and  is  discharged  in  bankruptey,  and  his  assignee  sells  the 
demand  to  a  third  person,  the  court  will  not  substitute  the  lat- 
tor  as  plaintiff  on  the  reoord ;  nor,  on  his  motion,  substitute  the 
assignee  in  bankruptcy  as  plaintiff.  (&) 

It  is  error  to  allow  the  landlord  of  the  defendants,  in  eject- 
ment, to  substitute  his  own  name  as  defendant,  in  place  of  the 
persons  sued,  without  the  consent  of  the  plaintiff,  (c)  So  as  to 
the  vendor  of  the  defendant.  (({) 

A.  &  W.  being  partners.  A.,  with  the  consent  of  W.,  trans- 
ferred all  his  interest  to  D.;  D.  &  W.  covenanting  with  A.  to 
continue  the  same  business,  and  to  collect  and  apply  the  assets 
of  the  old  firm,  to  pay  the  debte  of  the  old  firm.  The  new  firm 
becoming  embarrassed,  D.  instituted  a  suit  against  W.  to  obtain 
a  dissolu^on  of  his  partnership,  an  accounting  between  them, 
and  a  proper  application  and  distribution  of  the  assets.  Held 
that  A.  could  not,  upon  petition,  obtain  an  order  that  he  be 
made  a  party  to  the  action  and  that  the  complaint  be  so 
amended  as  to  bring  him  before  the  court  on  pleadings  present- 

(z)  East  Biver  Bank  ▼.  Catting,  1  (h)  Gale t. Vernon,!  Sand. 8.  C.Bep. 
Bo8W.  686.  679. 

(a)  Fuller  t.  The  Webster  Fire  Ins.  {e)  Merrittv.  Thompeon,  18  Dl.  R.  716. 
Co.,  12  How.  Pr.  Bep.  298.  (a)  Linderman  t.  Berg,  12  Penn.  Rep. 

801. 
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ing  his  all^d  right  to  an  equitable  application  of  the  property 
of  the  new  finn^  originally  belonging  to  the  old  firm^  to  the  end 
that  his  rights  in  such  property  might  be  determined,  and  the 
property  distributed  accordingly,  (e) 

It  has  been  decided  in  Indiana  that  where  one  of  two  plain- 
tiffs releases  his  interest  to  the  other,  after  suit  brought,  the 
court  may  substitute  the  releasee  as  sole  plaintiff;  and  in  the 
absence  of  any  order  of  the  court,  the  suit  may  be  prosecuted  to 
final  judgment  in  the  names  of  the  original  plainti£b.(/) 

The  court  will  not  grant  an  order  substituting  third  parties 
as  defendants  in  place  of  the  original  defendants,  unless  the  facts 
clearly  justify  the  substitution,  and  the  proof  is  satisfiEUStory 
that  the  change  of  parties  can  work  no  real  prejudice  to  the 
plaintiff.  If  the  proposed  defendants  have  not  appeared  upon 
the  motion,  and  made  their  claim,  or  signified  to  the  court  its 
particular  character  so  as  to  enable  the  court  directly  to  judge 
whether  the  plaintiff  will  not  be  prejudiced  by  the  substitution 
of  parties,  and  have  not  disclosed  their  willingness  to  assume 
the  position  of  real  defendants,  nor  their  pecuniary  ability  to 
respond  for  the  costs  of  an  unsuccessful  litigation,  the  motion 
should  be  denied ;  especially  if  they  are  non-residents.  (</) 

It  has  been  held,  in  an  action  against  a  savings  bank,  brought 
by  the  assignee  of  a  depositor,  to  recover  his  deposit,  that  the 
bank  was  not  entitled  to  have  third  parties  who  claimed  that 
the  moneys  deposited  were  obtained  by  the  depositor  by  a  fraud- 
ulent conversion  of  their  property,  substituted  as  defendants,  in 
place  of  the  bank.  The  daim  against  the  bank  is  not  necessa- 
rily the  same  cause  of  action  as  that  involved  in  the  controversy 
between  the  depositor  and  those  whose  property  he  is^eged  to 
have  converted.  (A) 

Where  a  trustee  is  removed  pending  the  suit,  the  new  trustee 
should  be  substituted  in  his  place,  (t) 

[e)  nayton  t.  WflkeSi  5  Bosw.  866.  (A)  Ibid. 

(i)7     - 


')  Harrey  ▼.  Myer,  9  Ind.  Rep.  891.       (•)  Lindaey  ▼.  Llndsey,  28  Geo.  B.  169.- 
g)  Land  v.  SeoiiMn'sBaiik,  20  How. 
Pr.  Bep.  461. 
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TSo  one  can  intervene  onless  mterested  in  the  subfect  matter, 
80  that  he  will  he  directly  affected  by  the  judgment,  (ib)  Thns 
a  cdmple  contract  creditor  camiot  intervene  to  prevent  the  fore- 
cloBure  of  a  mortgage ;  otherwiBO  of  a  judgment  creditor  who 
has  a  lien  on  the  mortgaged  premi8es.(2) 

ik)  Hom  Y.  Volcano  &c  Co.  18  CaL  Bep.  62*    (Q  Ibid. 
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CHAPTER  II. 

CONnNUINO  ACTIONS  BT  OB  AGAINST  SUBYIVOBS  OB  SUCOESSOBS 

IN  INTEBBST. 

The  121st  section  of  the  code  of  procedure  of  New  York  pro- 
vides that  no  action  shall  ahate  by  the  death^  marriage  or  other 
disability  of  a  party,  or  by  the  transfer  of  any  interest  therein^ 
if  the  cause  of  action  survive  or  continue.  But  in  case  of  death^ 
marriage  or  other  disability  of  a  party,  the  court,  on  motion,  at 
any  time  within  one  year  thereafter,  or  afterwards  on  a  supple- 
mental complaint,  may  allow  the  action  to  be  continued  by  or 
against  his  representative  or  successor  in  interest.  In  case  of 
any  other  transfer  of  interest,  the  action  shall  be  continued  in 
the  name  of  the  original  party.  After  verdict,  in  any  action 
for  a  wrong,  such  action  shall  not  abate  by  the  death  of  any 
party,  but  the  case  shall  proceed  thereafter  in  the  same  manner 
as  in  cases  where  the  cause  of  action  now  survives  by  law. 

It  has  been  decided,  under  this  section,  that  an  action  brought 
i^ainst  a  sole  defendant,  to  recover  the  possession  of  land,  may 
be  continued,  after  the  death  of  the  defendant  intestate,  against 
his  heir  at  law  claiming  to  have  succeeded  to  his  legal  rights  and 
to  own  the  land,  (a)  In  such  an  action  the  widow  need  not  join 
with  the  heirs  in  an  application  to  continue  the  actioii^) 

An  action  against  a  sole  defendant,  for  the  recovery  of  per- 
sonal property,  entirely  abates  if  the  defendant  dies  before  ver- 
dict or  judgment ;  and  the  court  has  no  authority  to  order  a 
continuance  of  the  action  against  the  legal  representatives  of 
the  defendant,  (c)  4 

By  the  death  of  one  of  the  plaintiffs  and  one  of  the  members 

(a)  Waldorph  t.  Bortle,  4  How.  Pr.       (b)  Ash  ▼.  Cook,  8  A^889. 
Bep.  358.    But  see  Putnam  ▼.  Van  Bn-       (0  Hopkins  t.  Adams,  5  Ab.  861. 
180, 7  id.  81,  contra. 
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of  a  firm,  the  right  of  the  remaining  members  to  contintie  the 
prosecution  remains  nnaflfected,  if  the  right  of  action  continnes. 
No  leave  to  continue,  under  section  121  of  the  code,  is  necessary^ 
because  no  one  is  to  be  substituted.  A  suggestion  on  the  record 
is  sufficient.  Section  121  applies  only  in  the  case  where  a  rep* 
resentative  or  successor  of  the  deceased  is  to  be  substituted  as  a 
party,  (d) 

In  case  of  a  transfer  of  the  interest  of  the  plaintiff  in  the  sub*- 
ject  of  the  action,  it  is  optional  with  the  court,  on  the  death  of 
the  plaintiff,  whether  or  not  to  allow  the  assignee  to  be  substi- 
tuted and  the  action  continued  in  his  name ;  and  on  the  appli- 
cation the  defendant  should  be  heard,  and  his  interests  taken 
into  account,  (e)  The  representatives  of  a  deceased  plaintiff  who 
dies  pending  the  action,  have  no  right  to  elect  whether  it  shall 
stand  revived  or  not.  The  defendants  are  entitled  to  have  the 
suit  continued  in  the  name  of  the  plaintiff's  representatives.  (/) 

An  administrator  of  a  deceased  plaintiff,  in  an  action  of 
assumpsit,  may  have  leave  to  continue  the  action,  if  he  shows  a 
cause  of  action  which  survives^  notwithstanding  it  appears  by 
the  defendant's  affidavits  that  the  original  plaintiff  had,  in  his 
lifetime,  assigned  the  demand,  before  the  commencement  of  the 
Buit.(gr) 

The  motion  to  continue  a  suit  must  be  made  within  a  year 
after  the  death  of  a  party.  After  that  time,  the  code  allows  a 
continuance  only  on  supplemental  complaint  (A) 

Where  one  of  several  defendants  in  partition  dies  pending  the 
action,  aU  that  is  necessary  to  put  the  case  in  a  position  to  pro- 
ceed is  to  obtain,  within  a  year,  an  order  that  the  action  be  con- 
tinued (jfainst  those  who  have  succeeded  to  the  interest  of  the 
deceased  party,  (t) 

If  a  sole  defendant  dies,  pending  an  action,  after  issue  joined 
therein,  and  before  trial,  his  personal  representatives  have  no 
right  to  an  order  requiring  the  plaintiff  to  continue  the  action 


t 


rd)  Taylor  t.  Ohnrch,  9  How.  190.  {a\  Wing  t.  Ketcham,  8  id.  886. 

(0)  Sheldon  t.  HaveDB,  7  How.  Pr.       (X)  CoonT.Knapp,18id.l76.  Oraene 
Bep.  268.  T.  Bates,  9  id.  296. 

(/)  BidgwAy  ▼.  Bolkley,  Id.  269.  (i)  Gordon  ▼.  Sterling,  18  How.  Pr. 

Bep.  406.    Coon  t.  Knapp,  Id.  176. 
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against  them^  as  the  defendants  therein.  In  such  a  case,  the 
plaintiff,  at  his  election,  may  require  it  to  be  discontinued,  (i) 

When  a  supplemental  complaint  becomes  necessary,  by  the 
lapse  of  a  year  after  the  death  of  a  party,  without  revival,  the 
former  practice  in  chancery  is  to  be  followed.  The  court  will 
order  a  supplemental  complaint  to  be  filed  within  thirty  days,  or 
that  the  complaint  in  the  original  suit  be  dismissed.  (Z) 

An  admitted  prior  mortgagee,  not  being  a  necessary  party  to 
a  foreclosure  suit,  if  he  dies  or  his  interest  devolves  on  another 
pending  the  action,  the  proceedings  may  go  on  without  reviving 
or  continuing  them  against  his  successor,  (m) 

{h)  Keene  ▼.  LaFargre,  1  Bobw.  671.  (iti)  Hancock  ▼.  Hancock,  22  N.  T. 
8.  C.  16  How.  Pr.  E«p.  877.  Bep.  472. 

(Q  Oreene  t.  Bates,  7  How.  296. 


^ 
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CHAPTER  L 

WHAT  IS  A  MISJOINDER.    CONSEQUENCES  OP  A  NONJOINDER,  OR  A 

MISJOINDER. 

A  MISJOINDER  of  parties  consists  in  joiniDg,  as  plaintiffs  or 
defendants,  persons  who  have  not  a  joint  interest. (a)  In  an 
action  upon  a  joint  and  several  note  the  plaintiff  issued  his  writ 
against  four  persons,  declaring  upon  a  note  executed  by  them  all, 
one  of  whom  was  not  served  with  the  writ,  and,  pending  the 
suit,  the  plaintiff  was  permitted  to  amend  his  declaration,  by 
adding  new  counts  against  the  three  only  who  were  served  with 
process.  It  was  held  that  there  was  a  misjoinder,  and  that  the 
declaration  was  insufficient. (&)  Husband  and  wife  brought  two 
actions  against  the  same  defendant ;  one,  on  a  contract^Krith  the 
wife  to  pay  for  board  in  a  boarding  house  kept  by  her,  and 
claiming  that  the  amount  due  the  wife  was  her  separate  prop- 
erty; the  other  for  a  tort,  alleging  that  the  defendant  broke 
and  entered  a  close  in  the  possession  of,  and  occupied  by,  the 
wife,  and  that  he  also  broke  and  entered  the  dwelling  house  oc- 
cupied by  the  wife,  and  forced  open  the  doors,  &c.  Held  that 
these  causes  of  action  were  vested  in  the  husband  alone,  and 

(•)  Boar.  Law  Die,  title  Misjoinder.       (b)  Claremont  Bank  ▼.  Wood,  12  Vt. 

Rep,  262. 

89 
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that  the  misjoinder  of  the  wife  was  cause  of  demurrer.  The 
rule  that  a  misjoiuder  of  plaintiffs  is  not  a  ground  of  demurrer  is 
not  applicable  to  the  case  of  an  action  by  husband  and  wife, 
which  should  have  been  brought  by  the  husband  alone.  In 
such  a  case  the  defect  cannot,  as  in  other  cases,  be  obviated  at 
the  trial  by  rendering  a  judgment  in  favor  of  the  proper  plaintifi^ 
and  against  the  one  improperly  joined,  (d) 

On  a  plea  for  want  of  parties  it  is  discretionary  in  the  court 
either  to  dismiss  the  bill  without  prejudice,  or  to  give  leave  to 
amend  on  payment  of  the  costs  of  the  day.(e)  So  where  advan* 
tage  is  taken  of  a  defect  of  parties,  by  demurrer. (/) 

The  nonjoinder  of  <a  secret  partner,  pleaded  in  abatement,  is 
no  bar  to  an  action  by  indorsees  without  notice.  (^) 

Where  one  only  of  two  joint  defendants  is  sued,  the  suit  may 
be  dismissed  on  motion,  for  the  nonjoinder ;  or  the  objection 
may  be  made  in  arrest  of  judgment,  or  assigned  for  error. (A) 
But  the  improper  joinder  of  parties  is  no  ground  for  dismissing 
the  action,  as  to  those  properly  sued.(t) 

Where  several  plaintiffs  joined  in  an  action  to  recover  back 
money  paid  as  usury,  and  it  did  not  appear  that  the  money  so 
paid  was  paid  out  of  a  joint  fund,  but  that  two  of  the  plainti£& 
were  merely  sureties  for  the  two  others,  in  the  notes  by  which 
the  money  was  raised,  it  was  held  to  be  a  misjoinder  of  parties, 
fatal  to  the  action.  (A:) 

In  case  of  a  misjoinder  of  plaintifib  the  declaration  is  bad  on 
general  demurrer,  on  error,  or  in  arrest  of  judgment,  (Z)  But  an 
improper  joinder  of  parties  is  no  ground  for  dismissing  the  action 
as  to  those  properly  sued.  It  may  operate  to  the  prejudice  of 
the  latter,  and  the  objection  may  therefore  be  taken  by  them.(m) 

In  an  action  by  one  of  two  joint  obligees,  on  a  note  secured 
by  mortgage,  the  defendant  having  excepted  to  the  petition,  on 

((Q  Dtinderdale  ▼.  Grymes,  16  How.        {h)  Bragg  ▼.  Wetzell,  6  Blackf.  96. 
Pr.  Rep.  195.  (%)  7  Texas  Rep.  173. 

(0)  2d  £q.  Abr.  1.    Miller  T.  McCaD,        (k)  Brent  ▼.  Tivebaugh,  12  B.  Moi^- 

7  Paige,  462.  roe,  87. 

(/)  1  Dan.  Ch.  Pr.  841,  note.    Van       (I)  The  Oovemor  t.  Webb,  12  Gea 

Epps  v.  Van  Bensen,  4  Paige,  64.  Rep.  189. 

(a)  New  York  Dry  Bock  Co.  t.  Tread-       (vi)  Johnson  v.  Bavis,  7  Texas  Hep, 

well,  19  Wend.  625.  178.    Smmona  v.  Oldham,  12  id.  la^ 
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the  gronnd  of  the  nonjoinder  of  the  representatives  of  the  other 
ohligee,  whom  the  plaintiff  had  alleged  to  be  deceased,  it  was 
held  that  the  exception  was  sufficiently  answered  by  another 
averment  in  the  petition  that  the  survivor  was  the  sole  owner  of 
the  cause  of  action,  (n) 

If  one  of  two  reversioners  sues,  during  the  continuance  of  the 
particular  estate,  for  an  injury  to  the  reversion,  the  nonjoinder 
of  the  other  reversioner  should  be  pleaded  in  abatement ;  or  the 
only  effect  of  such  nonjoinder  will  be  to  limit  the  damages,  (o) 

If  an  action  is  brought  against  a  rail  road  corporation  and 
their  conductor  jointly,  for  an  assault  committed  by  the  latter 
in  putting  a  passenger  out  of  the  cars,  and  a  verdict  is  found 
against  the  corporation  and  in  favor  of  the  conductor,  the  joinder 
of  the  defendants  is  no  ground  of  exception  by  the  corporation,  (p) 

One  cannot  properly  be  made  a  defendant  in  a  suit,  for  a  cause 
of  action  in  which  he  has  no  interest,  and  as  to  which  no  relief 
is  sought,  against  him.  Therefore,  where  the  complaint  alleged 
that  one  of  the  defendants  wrongfully  pledged  certain  securities 
deposited  with  him  by  the  plaintiff,  to  ten  other  defendants, 
stating  the  different  contracts  under  which  said  securities  were 
transferred  to  each  of  said  defendants,  separately ;  it  was  held 
that  the  ten  last  named  defendants  were  mi8Joined.(9) 

It  is  a  misjoinder  to  include  in  the  same  action  a  suit  on  a 
note,  and  for  the  foreclosure  of  a  mortgage ;  the  parties  to  both 
suits  not  being  the  same.(r) 

ill)  Hansel!  v.  Oregg,  Id.  228.  (q^  Lexington  and  Big  Sandy  Rail 

o)  Patney  ▼.  Lapbam,  10  Cnsh.  232.  Road  Co.  r.  Goodman,  25  Barb.  469. 

[p)  Moore  v.  Fitchburgh  Rail  Road,  (r)  Doan  V.  Holtey,  26  Mis.  Rep.  186. 
4  Gray,  465. 
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CHAPTER  IL 

HOW  THE  OBJECTION  OP  NONJOINDER,  OR  MISJOINDER  IS  TO  BE 

RAISED. 

The  objection  that  there  is  a  defect  of  parties  plaintiff  must 
be  taken  by  demurrer ^  if  the  defect  appears  on  the  face  of  the 
complaint  ;(a)  or  by  motion  in  arrest  of  judgment,  or  a  writ  of 
error  ;(&)  or  it  will  be  a  good  cause  of  nonsuit,  at  the  tibial,  (c) 

If  the  defect  of  parties  does  not  appear  from  the  complaint, 
the  objection  must  be  taken  by  answer;  otherwise  it  will  be 
deemed  waived,  (ci) 

Where  in  actions  ex  contractu,  against  several,  there  is  a  mis- 
joinder of  the  defendants^  as,  if  there  be  too  many  persons  made 
defendants,  and  the  objection  appears  on  the  pleadings,  either  of 
the  defendants  may  demur,  move  in  arrest  of  judgment,  or  sup- 
port a  writ  of  error.  If  the  objection  does  not  appear  on  the 
pleadings,  the  plaintiff  may  be  nonsuited  on  the  trial,  if  he  fiiils 
in  proving  a  joint  contract,  (e) 

If  a  married  woman  be  improperly  joined  with  her  husband  as 
plaintiff,  the  objection  may  be  taken  by  demurrer,  on  motion 

(a)  Sheldon  t.  Wood,  2  Bosw.  267.  2  Harrtng.  129.    12  Georgia  Rep.  189. 

Browne  on  Ac.  807.     Foegate  ▼.  Herki-  Bonv.  Law  Die.    Browne  on  Ac.  807. 

mer  Man.  and  Hy.  Co.,  2  Keman,  580.  (c)  8  Bos.  &  Pal.  285.    Browne  on 

Donnell  t.  Walsh,  6  Daer,  621.    Van  Ac.  807.    Gro.  Eliz.  478.    Kerr,  on  Ac. 

Densen  t.  Young,  29  Barb.  9.    Ingra-  219. 

ham  ▼.  Baldwin,  12  id.  9.    Hawkins  ▼.  ((£)  Fosgate  v.  Herkimer  Man.  and 

Avery,  82  id.  551.     5  Geo.  Rep.  189.  Hy.  Co.,  2  Kern.  580.    Sheldon  v.  Wood, 

Worster  ▼.  Northrap,  5  Wis.  Rep.  245.  2  Bosw.  267.    Van  Deusen  ▼.  Young, 

2  Saund.  115.    Higgins  v.  Freeman,  2  29  Barb.  9.    12  id.  9.    Jackson  ▼.  Whe- 

Duer,650.    Coll.  on  Part.  ^  868.    Story's  don,  1  E.  D.  Smith,  141.    Hawkins  ▼. 

Eq.  PI.  M  ^^*  745.    Mitchell  v.  Lenox,  Avery,  82  Barb.  551.    Scranton  v.  Far- 

2  Paige,  281.     Code  of  N.  Y.  ^  144.  mers  and  Mechanics*  Bank,  88  id.  527. 

Dennison  v.  Dennison,  9  How.  Pr.  Rep.  Packer  v.  Willson,  15  Wend.  848. 

246.    Walrath  v.  Handy,  24  id.  858.  («)  Bouv.  Law  Die,  title  Mi^oinder. 

(&)  Bell  V.  Laymans,  1  Monroe,  89.  Livingston  v.  Executors  of  Tremper,  11 

Worster  ▼.  Northrup,  5  Wis.  Rep.  245.  John.  101.    Tom  v.  Goodrich,  2  id.  218. 

5  Mass.  Rep.  270. 
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in  arrest  of  jadgment,  or  on  error.(/)  If  the  wife  snes  alone, 
when  Bhe  might  he  joined  as  plaintiff,  the  nonjoinder  of  the  hns- 
hand  can  only  be  pleaded  in  abatement,  and  not  in  bar.(^)  If  a 
female  plaintiff  marries,  pending  the  suit,  the  coverture  must  be 
pleaded  in  abatement,  and  cannot  be  given  in  evidence  under 
the  general  issue.  (A)  .Where  the  husband  sues  alone,  when  the 
wife  should  be  joined,  if  the  defect  appears  on  the  proceedings, 
the  objection  may  be  taken  on  motion  in  arrest  of  judgment,  or 
in  error.(t)  If  it  does  not  so  appear,  the  plaintiff  will  be  non«- 
suited.  (&) 

If  a  wife  be  sued  alone,  on.  a  contract  made  by  her  before  mar- 
riage, her  coverture  is  only  matter  in  abatement,  and  not  in  bar, 
though  a  writ  of  error  coram  nobis  may  be  brought.  (2)  But  if 
she  be  sued  alone,  on  a  contract  made  after  marriage,  she  may 
give  her  coverture  in  evidence  under  the  general  issue,  and  the 
plaintiff  will  be  nonsuited. (m)  If  the  husband  is  sued  alone, 
on  a  contract  made  by  the  wife  before  marriage,  it  is  ground  of 
demurrer,  in  arrest  of  judgment,  or  on  error,  if  it  appears  on  the 
proceedings.  If  it  does  not  so  appear,  the  plaintiff  will  be  non- 
suited. (i»)  If  the  wife  be  improperly  joined,  on  a  contract  made 
during  coverture,  the  action  will  faiL(o) 

In  the  case  of  ea^ect^or^,  as  the  nonjoinder  of  a  co-executor 
can  only  be  taken  advantage  of  by  plea  in  abatement,  and  not 
by  demurrer,  in  arrest  of  judgment  or  on  error,  nor  on  a  motion 
for  a  nonsuit,  the  defendant's  only  course  is,  after  craving  oyer 
of  the  probate,  and  setting  it  out,  to  plead  in  abatement  the 
nonjoinder  of  the  other  executor  mentioned  therein.  He  need 
not  aver  that  such  other  executor  administered.  (j9) 

Whenever  there  is  a  legal  excuse  for  the  nonjoinder,  as  plain- 
tiff of  any  party  to  a  contract,  the  cause  of  the  nonjoinder  should 
be  shown  in  the  declaration.    Thus,  in  case  of  death  of  a  party 

(/)  Browne  on  Ac.  815.    ISaUclU.  (m)  Ibid.    James  v.  Fowkes,  12  Mod. 

1  H.  BUck.  108.     Oro.  Jac  644.     2  101. 

Black.  Bep.  1236.  (i»)  Id.  816.    Mitchinson  y.  Hewson, 

)  Ibid.    8  T.  B.  681.  7  T.  B.  868. 

)  Morgan  ▼.  Painter,  6  T.  B.  266.  (o)  1  Taunt  217.    7  id.  482.    Palm. 


[%)  Cro.  Jac.  424.    1  Stra.  229.  818. 

fib)  1  Man.  A  Sel.  180.    1  Salk.  282.       0 
[l)  Browne  on  Ac.  816«    8  T.  B.  661»    29i|  ii  ki  note. 


k)  1  Man.  A  Sel.  180.    1  Salk.  282.       {p)  Browne  on  Ac  806.    1  Sannd. 
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to  a  contract,  the  other  parties  should  declare  as  survivors, 
allegiDg  the  death  of  such  party ;  or  it  may  he  taken  advantage 
of  as  a  misjoinder,  on  demurrer,  in  arrest  of  jud^ent,  or  on 
error,  (y) 

In  New  York  it  is  provided  hy  the  code  of  procedure  that  the 
defendant  may  demur  to  the  complaint,  when  it  appears  upon 
the  face  thereof,  that  there  is  a  defect  of  parties  plaintiff  or  de- 
fendant, (r)  If  the  defect  does  not  appear  on  the  face  of  the 
complaint  the  objection  may  be  taken  by  aD8wer.(«) 

The  improper  joinder  of  parties  is  not  a  ground  of  demurrer, 
even  if  it  appears  on  the  face  of  the  complaint  that  such  im- 
proper joinder  exists.  It  is  only  for  a  defect  or  want  of  parties 
that  a  demurrer  lie8.(^)  It  will  not  lie  for  a  misjoinder  of  par- 
ties; the  defect  of  parties  for  which  a  demurrer  is  allowed  under 
section  144  of  the  code  being  a  deficiency  of,  and  not  too  many, 
parties. («)  YeC  in  Leavitt  v.  Fisher j  (4  DucTj  1,)  it  was  held 
that  the  objection  that  a  complaint  contains  an  excess  of  par- 
ties may  be  taken  by  demurrer  or  answer.  A  demurrer  cannot 
be  sustained,  at  the  commencement  of  the  action,  on  the  ground 
that  a  sovereign  state  is  an  improper  party ;  the  state  having  an 
option  to  appear  in  our  courts  or  not.(t;)  A  demurrer  for  the 
nonjoinder  of  parties  is  well  taken,  where  it  appears  that  the 
court  cannot  determine  the  controversy  before  it  without  preju- 
dice to  the  rights  of  others  >  nor  by  saving  their  right8.(ic;) 

A  surviving  partner  cannot  properly  be  united  with  the  per- 
sonal representatives  of  a  deceased  partner,  to  recover  a  debt 
contracted  by  the  partners.  The  surviving  partner  is  alone  liable, 
at  law ;  and  relief  in  equity  may  be  had  against  the  personal 
representatives  of  the  deceased  partner,  only  when  the  l^al  rem- 
edies i^ainst  the  surviving  partner  have  failed.  An  objection  to 
such  a  joint  action  appears  on  the  face  of  the  complaint,  and 
must  be  raised  by  demurrer ;  it  cannot  be  taken  by  answer. (a;) 

It  has  been  held  that  the  code  does  not  give  to  a  defendant 

{q)  Ibid.    1  Saand.  154  a,  note.    Id.  (ii)  Peabody  y.  Wash.  Co.  Ma.  Ids. 

291  g,  note.  Coi,  20  Barb.  889. 

(r)  Code,  ^  144.  (v)  ManniDg   t.  Nicaragua  Co.,  14 

(s)  Id.  ^147.    Crooke  t.  HigginSi  14  How.  Pr.  Bep.  517. 

How.  Pr.  Rep.  154.  (w)  Wallace  t.  Eaton,  5  id.  99. 

(0  Ch^0f7  i.  OakBtnilh,  12  id.  184.  W  Hlggtni  ? .  FreeoMtt,  2  Ddef^  eSO. 
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the  right  to  object  to  the  nonjoinder  of  a  party,  unless  he  pleads 
or  gives  notice  of  the  defect.  If  no  notice  of  the  defect  is  given, 
the  objection  is  not  available,  except  upon  the  question  of 
damages.  (2^) 

A  demurrer  will  lie  for  the  nonjoinder  of  the  proper  parties 
defendant,  but  not  for  the  miyoinder  of  some,  who  ought  not  to 
have  been  made  defendants,  with  others  who  are  properly  sued. 
If  a  party  is  properly  sued,  he  may  insist  that  another  ought  to 
be  sued  with  him.  But  he  has  no  right  to  object  that  another, 
who  is  sued  with  him,  is  improperly  made  a  defendant.(K)  Nor 
can  a  defendant,  on  a  trial  before  a  referee,  urge,  as  an  objection 
to  proceeding  to  trial,  that  other  persons  who  are  necessary  par- 
ties defendants  have  not  been  served  with  process.  Such  an  ob* 
jection  is,  in  substance,  for  want  of  parties ;  and  that  objection 
must  be  taken  by  answer  or  demurrer,  (a) 

The  nonjoinder  of  a  private  corporation  as  a  defendant  cannot 
be  taken  advantage  of  by  demurrer,  unless  it  affirmatively  ap- 
pears from  the  declaration  that  the  corporation  is  still  in  exists 
ence.(6) 

The  nonjoinder  of  party  defendants  can  be  taken  advantage 
of  only  by  plea  in  abatement.  (0)  Or  by  answer,  since  the  code. 
Such  nonjoinder  may  be  pleaded  in  abatement  in  an  answer 
which  also  sets  up  a  defense  on  the  merits,  (d) 

A  surety  for  a  substituted  trustee  cannot  object,  in  a  suit  upon 
the  bond  given  for  the  faithful  execution  of  the  trust,  that  some 
of  the  persons  interested  in  the  trust  estate  were  not  parties  in 
the  proceeding  for  the  appointment  of  the  new  tru8tee.(e) 

The  omission  to  join,  in  an  action,  one  of  two  or  more  joint 
contractors,  is  no  ground  of  defense  on  the  trial ;  and  it  would 
not  be  good  ground  for  abating  the  suit,  even  if  the  person 
omitted  were  a  silent  partner  with  the  other  defendants ;  or  if 
the  fact  of  his  liability  were  kept  concealed  from  the  plaintiff, 


iJi 


Abbe  T.  Clark,  81  Barb.  288.  (5)  State  of  Indiana  ▼.  Woram,  6 

Brownson  ▼.  Oifford,  8  How.  Pr.  Hill,  88. 

Kep.'8S9.    New  York  and  New  Haven  (e)  LePage  y.  McCrea,  1  Wend.  164. 

Rail  Bead  Co.  t.  Schuyler,  17  N.  Y.  (d)  Sweet  y.  Tattle,  4  Kem.  466. 

Bep.  692.    Horton  t.  Sledge,  29  Ala.  (0)  The  People  v.  Norton,  9  N.  Y. 

Bep.  478.  Bep.  176. 
(«}  Hawkins  ▼.  Aferj,  82  Bwb.  661. 
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by  the  other  defendants. (/)  In  actions. upon  recognizances^ 
judgments  and  other  matters  of  record^  if  it  appears  from  the 
declaration  that  there  is  another  joint  debtor,  who  is  not  sued, 
the  nonjoinder  may  be  taken  advantage  of  by  demurrer,  although 
it  is  not  shown  that  the  other  debtor  is  still  living.  (9) 

In  actions  sounding  in  tort^  where  it  appears  by  the  complaint 
that  all  the  proper  parties  are  not  made  plaintiffs,  the  defendant 
should  take  advantage  of  the  defect  by  demurrer.  If  he  omits 
to  do  so,  the  defect  will  be  waived,  although  the  defendant  in 
his  answer  insists  that  the  complaint  should  be  dismissed  for 
this  defect  (A)  The  general  rule  is  that  in  actions  ex  ddicto  a 
misjoinder  of  parties  cannot  be  objected  to,  because  in  actions 
for  torts  one  defendant  may  be  found  guilty  and  the  others 
acquitted,  (i)  And  it  also  being  a  general  rule  that  in  such  ac- 
tions the  nonjoinder  of  a  co-defendant  cannot  be  pleaded  in 
abatement,  it  is  doubtful  whether  such  a  plea  would  be  good  to 
a  declaration  framed  in  case,  but  founded  on  contract,  and 
whether  judgment  could,  as  in  actions  founded  on  tort,  be  given 
for  some  defendants,  and  against  others,  (i)  Tort-feasors  to 
personalty  cannot  plead  nonjoinder  in  abatement.  And  the 
objection  of  nonjoinder  comes  too  late  after  the  defendant  has 
pleaded  in  chief. (Q  The  nonjoinder  of  a  person  who  ought  to 
be  a  co-plaintiff,  in  an  fiction  for  a  tort,  must  be  set  up  by  plea 
in  abatement,  or  answer.(m)  It  cannot,  in  general,  be  taken 
advantage  of  as  a  ground  of  nonsuit,  or  on  demurrer  or  other- 
wise, even  though  it  be  found  specially,  or  appears  upon  the  face 
6i  the  declaration,  or  on  any  other  pleading  of  the  plaintiff; 
unless  the  action  of  tort  be  founded  on  a  contract,  in  which  case 
it  is  said  that  where  the  action  is  substantially  and  necessarily 
founded  upon  a  contract,  the  form  of  it  being  in  tort  will  not 
prevent  the  plaintiff  from  being  nonsuited  for  the  nonjoinder  of 
other  persons  interested,  (n) 

r/Hicka  ▼.  Cram,  17  Verm.  Rep.  449.  (h)  Broom  on  Par.  261. 

{g)  Needham  t.  Heath,  17  Verm.  Rep.  (Q  Graham  ▼.  Houston,  4  Der.  282. 

228.    Burgess  t.  Abbott,  1  Hill,  477.  (m)  Kerr  on  Ac  220.    Broadbeni  t. 

8.  C.  6  id.  185.    24  Verm.  Rep.  184.  Ledward,  11  Ad.  &,  £1.  209. 

12  Qeo.  Rep.  189.  (n)  Browne  on  Ac.  808.     1  Saimd. 

(h)  Zabriskie  v.  Smith,  8  Kern.  822.  291  k,  notes  h.  i. 

(i)  Arch.  Civ.  PI.  79.     Bout.  Law 
Pio.,  Mi/Qoinder. 
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Where,  in  actions  of  tort,  a  part  owner  of  property  saes  alone, 
he  will  recover  damages  proportionate  to  his  own  share  onl7.(o) 
If  one  of  two  part  owners  of  a  chattel  sue  alone,  for  a  tort,  and  the 
defendant  does  not  plead  the  nonjoinder  in  abatement,  the  other 
part  owner  may  afterwards  sae  alone,  and  the  defendant  cannot 
plead  in  abatement  to  such  action,  (j?) 

Where  the  action  is  in  fact  founded  upon  a  contract,  though 
bronght  in  tort,  for  neglect,  or  otherwise,  all  parties  to  the  con- 
tract should  be  joined  as  defendants,  and  the  nonjoinder  of  any 
one  may  be  pleaded  in  abatement.  (^)  Thus  in  case,  against 
one  of  several  joint  owners  of  a  vessel,  for  not  safely  conveying 
goods  which  have  been  delivered  to  him  by  the  plaintiff,  the  de- 
fendant may  plead  in  abatement  the  nonjoinder  of  the  other 
owners,  (r)  So  also  in  case,  alleging  a  deceit  to  have  been  prac- 
ticed on  the  plaintiff  by  means  of  a  warranty  made  by  the  two 
defendants  on  the  joint  sale  of  sheep,  the  plaintiff  cannot  recover 
against  one,  on  proof  of  a  separate  sale  and  warranty ;  the  action, 
though  laid  in  tort,  being  founded  upon  contract.  («)  The  prin- 
ciple appears  to  be  this ;  that  where  the  action  is  founded  upon 
a  contract,  that  is,  where  independently  of  a  contract,  the  action 
could  not  have  been  maintained,  then  the  nonjoinder  of  a 
contractor  may  be  pleaded  in  abatement,  notwithstanding  that 
the  action  is  brought  in  tort ;  and,if  too  many  be  joined  as  de- 
fendants the  plaintiff  will  be  nonsuited,  as  he  cannot,  by  altering 
the  form  of  action  vary  the  rights  of  the  defendant.  (^) 

There  is  also  a  distinction  between  personal  actions  in  tort, 
and  such  actions  when  they  concern  real  property.  Thus,  if  one 
tenant  in  common,  only,  be  sued  in  trespass,  trover  or  case,  for 
any  thing  respecting  land  held  in  common,  he  may  plead  the 
tenancy  in  common  in  abatement,  (tf) 

In  tort  strictly  so  called,  however,  the  rule  is  different,  as  no 
advantage  can  be  taken  of  there  being  either  too  many  or  too 
few  defendants,  provided  it  be  in  law  a  tort  that  may  be  com- 

[o)  Addison  v.  Overend,  6  T.  R.  766.        (s)  WeaU  y.  King,  12  East,  452. 

Ip)  Sedgworth  t.  OTerend,  7  id.  279.        (i)  Browne  on  Ac.  818.    1  Saond. 

[q)  1  Saond.  291  d,  note.    Saddle  r.  291  e,  note  e. 
Wibon,  6  T.  B.  869.  Ou)  Ibid.    1  Sannd.  291  f.    Mitchell 

(r)  PoweU  T.  lAyton,  2  Boa.  &  Pol.  v.  Tarbntt,  5  T.  B.  651. 
86o« 
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mitted  by  several ;  as,  even  where  several  jointly  commit  a  tort, 
the  plaintiff  may  either  sue  all  jointly  or  each  separately^  at  his 
election,  (t^) 

When  two  or  more  plaintiffs  unite  in  bringing  a  joint  action, 
and  the  facts  stated  do  not  show  a  joint  cause  of  action  in  them, 
a  demurrer  will  lie,  upon  the  ground  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  (u^) 
When  husband  and  wife  unite  in  bringing  an  action,  and  the 
complaint  shows  that  one  alone  must  bring  the  action,  without 
the  other,  a  demurrer  will  lie,  for  the  same  reason,  (a;) 

Where  there  is  a  misjoinder  of  plaintiffs  a  demurrer  will  lie, 
not  solely  on  account  of  the  misjoinder,  but  because  in  such  a 
case  the  complaint  does  not  state  a  cause  of  action  in  favor  of 
the  plaintiff.  (^) 

(v)  Id.  814.    1  Sannd.  291  e.  (x)  Ibid. 

(w)  Manny. Marsh, 2mow.Pr. Rep.        (y)  Walrath  v.  Handy,  24  How.  Pr. 
5.72.  Rep,  365, 
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CHAPTER  III 
Vhen,  and  how,  the  objection  may  be  waived. 

The  objection  that  there  is  a  defect  of  parties,  if  not  taken 

*  *  f 

by  demurrer  or  answer,  will  be  deemed  waived. (a)  So  if  a  mis- 
joinder is  not  objected  to  in  the  court  below,  the  objection  can- 
not be  raised  on  appeal,  (i) 

A  surviving  partner  cannot  properly  be  united  with  the  per- 
sonal representatives  of  a  deceased  partner,  to  recover  a  debt 
contracted  by  the  partners.  In  an  action  thus  brought^  the  ob- 
jection appears  on  the  face  of  the  complaint,  and  milst  therefore 
be  raised  by  demurrer.  It  cannot  be  taken  by  answer.  Such 
an  objection,  however,  will  not  be  waived  by  an  omission  to  de- 
mur ;  but  as  the  complaint,  on  its  face,  shows  no  cause  of  action 
against  the  personal  representatives,  it  may  be  taken  advantage 
of  upon  the  trial,  undet  section  14d  of  the  code.(c) 

Where  a  defendant  demurs  to  the  complaint  without  objecting 
to  the  want  of^roper  parties,  he  waives  the  right  to  insist  upon 
that  objection ;  and  for  all  the  purposes  of  the  demurrer,  the 
complaint  will  be  deebaed  unobjectionable,  by  reason  of  any 
defect  of  that  nature,  (d) 

A  demurrer  which  specifies  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  will  not  reach  an 
objection  that  there  is  an  improper  joinder  of  parties,  (e) 

Where,  in  an  action  for  a  tortious  injtlry  to  personal  estate 
owned  by  joint  tenants,  one  of  the  joint  owners  is  not  a  party 
plaintiff,  and  the  defendant  omits  to  avail  himself  of  the  non- 


(a)  Belshaw  v.  Colie,  1  E.  D.  Smith,  (h)  Tibbits  v.  Percy,  24  Barb.  39. 

213.    Hflfltinsrg  T.  McKinley,  Id.  278.  h)  Hoggins  v.  FreemaD,  2  Duer,  650. 

Sheldon  ▼.  Wood,  2  Bosw.  267.    Pur-  fa)  Loomis  v.  Tifffc,  16  Barb,  541. 

chase  y.  Mattison,  6  Dner,  587.    Scran-  (e)  Eldridge    v.  Bell,   12  How.  Pr. 

ton  T.  Farmers  and  Mechanics'  Bank,  Bep.  547. 
88  Barb.  527.    Abbe  t.  Clark,  81  id. 
288.    Code,  ^148.    2  Kern.  584. 
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joinder,  in  pleading,  he  will  not  be  allowed  on  the  trial  to  prove 
the  interest  of  the  owner  not  joined,  in  diminution  of  the  amount 
to  be  recovered.  (/)  In  actions  sounding  in  tort,  where  it  ap- 
pears by  the  complaint  that  all  the  proper  parties  are  not  made 
plaintiffs,  the  defendant  should  take  advantage  of  the  defect  by 
demurrer.  If  he  omits  to  do  so,  the  defect  will  be  waived, 
although  the  defendant,  in  his  answer,  insists  that  the  complaint 
should  be  dismissed  for  this  defect.  (^) 

(/)  Zabriskie  ▼.  Smith,  18  N.  Y.  Rep.  822.    (j)  Ibid. 
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CHAPTER  IV. 

m  WHAT  MANNEE  A  DEFECT  OF  PARTIES  MAT  BE  REMEDIED. 

Bee.  1.   Bt  AMBHDMSirT. 

2.  Bt  OBDBBIHQ  NBW  PARTIIt  TO  BB  BBOUOHT  IlT. 


Section  1. 

BT  AMENDMENT. 

Ill  New  York,  by  section  173  of  the  code  of  procedare,  the 
coart  may,  before  or  after  judgment,  in  furtherance  of  justice 
and  on  such  terms  as  may  be  proper,  amend  any  pleading,  pro* 
cess  or  proceeding,  by  adding  or  striking  out  the  name  of  any 
party,  or  by  correcting  a  mistake  in  the  name  of  a  party,  &c. 

Tinder  this  section  it  has  been  held  t^at  the  court  will  direct 
an  amendment  of  the  pleadings  by  substituting  a  party  as  de- 
fendant, when  it  appears  at  any  stage  of  the  proceedings,  that 
such  amendment  will  further  the  ends  of  justice,  (a)  An  amend-* 
ment  may  be  made,  under  this  section,  by  adding  a  party,  if  it 
does  not  change  substantially  the  cause  of  action  or  defense,  and 
it  appears  that  it  will  be  ^^  in  furtherance  of  justice/'(&)  Where 
one  of  several  plaintiffs  had  been  discharged  under  the  two-thirds 
act,  and  had  assigned  his  property  to  a  co-plaintiff,  after  suit 
commenced,  cause  referred  and  some  testimony  taken,  the  plain- 
tiffs were  allowed  to  amend  by  striking  out  the  name  of  the 
plaintiff  discharged,  and  to  show  in  the  complaint  the  assign- 
ment to  the  co-plaintiff,  (c)  But  a  complaint  cannot  be  amended 
by  introducing  new  defendants,  and  allegations  of  fact  consti- 
tuting new  and  distinct  causes  of  action,  if  the  new  defendants 

(a)  Faller  t.  Webster  Fire  Ins.  Co.,       (c)  Davis  v.  Schermerhom,  6  How. 
12  How.  Pr.  Rep.  298.  Pr.  Rep.  440. 

(6)  Dttteher  ? .  Black,  8  id.  822. 
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cannot  bd  affected  by  the  original  cause  of  action^  or  are  not 
necessary  parties  to  its  complete  determination.  (cQ 

Where  an  action  to  prevent  the  construction  of  a  railway 
through  a  street  in  a  city  was  brought  by  a  resident  and  tax- 
payer of  the  city,  not  owning  real  estate  on  the  street,  and  the 
court,  at  the  trial,  after  all  the  evidence  was  given,  held  that  he 
could  not  maintain  the  action,  and  made  an  order  permitting  the 
attorney  general  to  be  added  as  a  party  plaintiff,  and  then  gave 
judgment  for  the  relief  prayed ;  it  was  held  that  the  amendment 
was  not  authorized  by  the  code,  and  the  order  was  therefore 
erroneous,  (c)  Where  the  presence  of  an  individual  is  necessary 
to  a  full  determination  of  the  controversy,  the  court  may,  at  any 
time,  in  furtherance  of  justice,  and  on  such  terms  as  it  deems 
just,  require  him  to  be  made  a  party.  (/) 

The  fact  that  persons  who  are  necessary  parties  to  a  determi- 
nation of  the  matters  in  controversy,  are  not  within  the  jurisdic- 
tion of  the  court,  is  not  a  reason  for  denying  a  motion  to  compel 
the  plaintiff  to  amend  his  complaint  by  joining  them  as  parties  to 
the  action.  (^) 

It  seems  that  a  partition  suit  id  an  action  for  the  recovery  of 
real  property,  within  section  122  of  the  code ;  so  that  the  court 
may  order  a  person  not  a  party,  but  having  an  interest  in  the 
subject,  to  be  made  a  party  by  amendment.  (A)  And  it  is  pro- 
vided by  the  revised  statutes  that  in  suits  for  partition  the  court 
shall  allow  an  amendment  of  the  pleadings  or  proceedings,  so  as 
to  make  defendant  thereto  any  person  who  shall  have  appeared, 
in  the  course  of  the  proceedings,  to  be  interested  in  the  premises, 
by  any  will,  deed  or  grant  from  any  person  who  is  a  defendant 
in  such  partition,  and  who  might  originally  have  been  made  de- 
fendant, had  his  interest  then  existed  or  been  known,  (t) 

U)  Peck  T.  Ward,  8  Dner,  647.  (g)  Sturtevant  v.  Brewer,  9  Ab.  414. 

(c)  Davis  V.  Mayor  &c.  of  New  York,        (X)  Waring  v.  Waring,  8  Id.  246. 
14  N.  Y.  Rep.  606.  (»)  2  R.  S.  820,  %  20. 

(/)  State  of  New  York  v.  Mayor  &c. 
of  New  York,  8  Dner,  119. 
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Section  2. 

BT  OBDERINO  NEW  PARTIES  TO  Bt  BROUGHT  IN. 

Section  122  of  the  code  of  procedare  provides  that  the  court 
may  determine  any  controversy  between  the  parties  before  it, 
when  it  can  be  done  without  prejudice  to  the  rights  of  others,  or 
by  saving  their  rights ;  but  when  a  complete  determination  of 
the  controversy  cannot  be  had  without  the  presence  of  other  par- 
ties, the  court  mi^st  cause  them  to  be  brought  in.  And  when, 
in  an  action  for  the  recovery  of  real  or  personal  property,  a 
person,  not  a  pi^rty  to  the  action,  but  having  an  interest  in  the 
subject  thereof,  makes  application  to  the  court,  to  be  made  a 
party,  it  may  order  him  to  be  brought  in  by  the  proper  amend-r 
ment. 

It  has  been  decided  that  a  person  not  a  party,  but  having  an 
interest,  cannot  be  made  a  party  to  an  action,  under  this  section, 
where  the  action  is  on  contract,  express  or  implied,  for  the  recov* 
ery  of  money.  Section  12^  must  be  confined  to  actions  for  the 
recovery  of  "  real  or  personal  property  j"  that  is,  for  specie  real 
or  personal  property,  (a) 

Whenever  it  appears  that  a  complete  determination  of  the 
controversy  cannot  be  had  without  the  presence  of  other  parties, 
the  code  makes  it  the  imperative  duty  of  the  court  to  cause  the 
proper  parties  to  be  brought  in.  And  this,  although  the  defect 
of  parties  appears  upon  the  face  of  the  complaint,  and  the  de- 
fendants fail  to  demur  or  to  raise  the  objection  in  their  answer.  (&) 

Where  no  objection  has  been  made  by  the  defendant  to  the 
nonjoinder  of  a  party  having  an  interest  in  the  result  of  the  suit 
as  plaintiff,  the  court  is  not  bound,  under  section  122  of  the 
code,  to  sumn^on  in  such  party,  unless  the  facts  of  the  case  show 


s 


Jadd  ▼.  Toong,  7  How.  Pr.  Rep.  79.    Tallman  r.  Hollister,  9  id.  608. 
Sharer  t.  BnUoardi  29  Barb.  26. 
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that  his  rights  will  be  prejadiced  by  the  determination  of  the 
cause  in  his  absence,  (c) 

The  court  will  not  order  new  parties  defendant  to  be  brought 
in  against  the  will  of  the  plaintiff^  unless  their  presence  is  neces- 
sary to  the  determination  of  the  action,  (c?) 

{c)  Sheldon  v.  Wood,  2  Bosw.  267.    {d)  Sawyer  t.  Chambers,  11  Ab.  110. 


^ool  %ix%\. 


PARTIES  TO  A  SUIT  IN  EQUITY. 


CHAPTER  I. 

GENERAL  PRINCIPLES  RESPECTING. 

IT  is  very  important  that  all  persons  having  any  interest  in  the 
controversy,  or  who  are  sought  to  be  affected  by  the  decree, 
should  be  made  parties  to  a  suit  in  equity,  at  the  commence- 
ment thereof.  For  no  one,  not  regularly  brought  before  the 
court,  and  made  a  party  to  the  suit,  will  be  bound  by  any  order, 
judgment  or  decree  rendered  therein,  (a)  This  should  be  done 
previous  to  bringing  the  cause  on  for  hearing ;  because  the  plain- 
tiff cannot  then  apply  for  leave  to  add  parties,  without  the  con- 
sent of  the  defendant.  (5)  Even  where  all  those  who  are  made 
parties,  appear  in  the  action  and  take  no  objection  to  the  omis- 
sion of  other  persons  as  parties,  the  court  will  not  proceed  to 
judgment  if  it  perceives  that  a  complete  determination  of  the 
controversy  requires  the  presence  of  other  parties;  but  will 
either  dismiss  the  complaint,  or  cause  such  other  parties  to  be 
brought  in.(c) 

A  court  of  equity  can  no  more  dispense  with  proper  parties 
to  a  suit  than  can  a  court  of  law.(cQ 

(a)  1  Barb.  Cb.  Pr.  821.    Wallace  v.       (e)  Code  of  New  York,  122. 
Eaton,  5  How.  Pr.  Rep.  99.  {d)  7  Ired.  Eq.  Rep.  272. 

(i)  Ibid.    1  Dan.  Ch.  Pr.  890. 

41 
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There  is  a  distinction  between  active  and  passive  parties ;  the 
former  being  such  as  are  so  involved  in  the  subject  in  controversy 
that  no  decree  can  be  made  without  their  being  in  court ;  and 
the  latter  being  such  that  complete  relief  can  be  given  to  those 
who  seek  it,  without  affecting  the  interests  of  the  passive  par- 
ties, (e)  There  is  also  a  distinction  between  nominal,  necessary 
and  indispensable  parties.  The  two  former  may  be  dispensed 
with,  but  the  latter,  never.  (/) 

If  a  person  has  religious  scruples  against  being  a  party  to  a 
suit,  he  may,  it  seems,  on  proof  to  that  effect  by  affidavit,  or  on 
report  of  a  master,  be  allowed  to  sue  hj  prochein  ami.(g) 

Parties  should  be  described  by  their  proper  names,  or  the 
names  by  which  they  are  known  and  called,  if  their  names  are 
not  known.  If  their  names  are  unknown,  they  can  only  be  made 
parties  defendant,  in  Illinois,  in  the  mode  prescribed  in  the 
revised  statutes.  (A) 

No  one  is  a  party  to  a  suit  except  those  against  whom  process 
is  prayed. (t)  Merely  praying  that  a  person  may  be  made  a 
party,  does  not  make  him  such.  (A) 

Parties  in  interest,  refusing  to  join  in  bringing  a  suit,  may  be 
made  defendants,  though  their  true  interest  be  with  the  plain- 
tifis.(Q  Where  it  is  wholly  impracticable  for  all  parties  to  join, 
justice  will  not  be  denied ;  but  the  suit  may  proceed  without 
them,  and  against  such  as  may  be  joined. (m) 

Where  the  ends  of  justice  require  it,  a  court  of  equity  will 
require  one  who  is  not  a  party  to  a  bill,  to  become  so,  at  his  owa 
instance,  (n) 

If  the  court  is  called  upon  to  dispense  with  the  proper  parties, 
some  reason  therefor  ought  to  be  disclosed  in  the  bill.(o) 

Although  consent  of  parties  cannot  give  a  court  of  equity 
jurisdiction,  or  supply  the  total  absence  of  other  necessary  parties, 
yet  such  consent  may  dispense  with  the  strictness  of  form,  and 

(e)  1  Wash.  C.  C.  Bep.  617.    Cal.  on  (»)  2  Bland  Ch.  106.    4  Ired.  Eq.  176. 

Par.  66,  101.    Mitf.  PI.  165.  6  Geo.  Bep.  261. 

(/)  Tobin  V.  Walkinshaw,  1  McAll.  (k)  A.  K.  Marsh.  594. 

C.  C.  "                       "" 


s 


(Cal.)  26.  (0  15  111.  Bep.  251. 

Malm  y.  Malin,  2  John.  Ch.  288.        (m)  Ibid. 
17  111.  Bep.  107.  In)  16  Geo.  Bep.  187. 


,o)  Gilham  v.  Cairns,  Breese,  124. 
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enable  the  court  to  decide  a  caase  so  far  as  it  relates  to  the  par- 
ties who  are  in  fact,  though  possibly  irregularly,  before  it.(p) 

Generally  speaking,  a  stranger  can  take  no  part  at  all,  and 
cannot  even  be  heard  by  counsel,  in  a  claim  of  interest  in  the 
suit,  except  by  the  consent  of  all  parties,  (g)  When  the  claim- 
ant of  any  particular  interest  is  substantially  represented,  his 
absence  is  excused ;  and  yet  he  is  to  such  an  extent  regarded  as 
a  person  interested  in  the  suit  that,  of  whatever  nature  his  claim 
may  be,  he  may,  if  he  thinks  proper,  obtain  leave  to  go  before 
the  master.  He  is  qiuzsi  a  party ;  his  cause  is  in  the  course  of 
decision,  and  he  may  at  any  time  take  an  active  part.(r)  Many 
cases  are  mentioned  by  Calvert  where  the  court  has  allowed  per- 
sons who  have  not  been  made  parties,  to  take  some  part  in  the 
proceedings.  Thus,  in  Delvin  v.  Smithes)  an  injunction  against 
a  trustee  was  dissolved,  on  the  motion  of  the  cestui  que  trusty 
who  was  not  a  party.  In  another  case(^)  a  bill  having  been  filed 
for  the  administration  of  a  testator's  estate,  and  one  of  several 
executors  having  been  omitted,  he  was  introduced  into  the  decree, 
and  ordered  to  account  before  the  master,  without  any  postpone- 
ment of  the  cause.  So,  the  assignee  of  a  legatee  has  been  allowed 
to  attend  before  the  master,  on  his  inquiries  into  the  testator's 
estate.  (i()  And  money  has  been  ordered  to  be  retained  in  court, 
on  the  petition  of  a  person  claiming  an  interest  in  it.(t;)  So 
where  a  sum  had  been  bequeathed  to  four  children,  subject  to 
distribution  by  the  widow,  and  a  bill  was  filed  by  one  of  the 
children,  against  the  widow,  complaining  of  inequality,  the  court 
said  the  other  three  might  go  in  before  the  master,  (u;)  Where 
the  attorney  general  institutes  proceedings  respecting  a  charity^ 
a  reference  is  generally  directed,  to  a  master,  to  make  such  in- 
quiries as  may  be  necessary,  with  a  view  to  the  regulation  of  the 
charity.  It  often  becomes  a  question  what  persons  shall  be 
allowed  to  appear  before  the  master,  on  the  ground  of  their  hav- 
ing claims  with  reference  to  the  charity,  and  that  they  are  thus 

(jp)  Mayo  T.  Mnrchie,  8  Manf.  868.  (u)  Toosey  t.  Barcbell,  Jac.  169. 

\q)  Cal.  on  Par.  68.  [v)  Bolton  y.  Williams,  4  Bro.  C.  C. 

'  481,    Foster  v.  Deacon.  6  Mad.  69. 

{w)  Craker  v.  Parrott,  2  Ch.  Cas.  228. 
Brawst^r,  1  Dick.  87. 
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to  be  treated  as  quasi  parties.  In  Attorney  General  v.  Shore j(x) 
persons  representing  themselves  as  ministers  of  different  dissent* 
ing  congregations  requested  permission  to  attend  before  the 
master.  The  court  permitted  them  to  attend,  upon  the  under- 
standing that  only  one  bill  of  costs  should  be  allowed  against 
the  charity  estate. 

Smith  states  the  general  rule  of  the  court  to  be  that  all  par* 
ties  beneficially  interested  either  in  the  estate  or  in  the  fund  in 
question,  are  entitled  to  attend  before  the  master  on  those  pro- 
ceedings which  may  affect  their  interests,  or  increase  or  diminish 
their  proportion  in  the  fund ;  and  he  instances  the  case  of  par- 
ties entitled  to  a  distributive  share  of  a  residuary  fund.(^) 
^i  In  a  recent  case,  where  D.  purchased  at  a  sale  on  executioii 
"  all  the  right,  title  and  interest"  of  T.  in  certain  real  estate, 
being  misled  by  the  representation  of  the  creditor's  attorney  that 
T.  had  good  title,  and  he  afterwards  discovered  that  T.  had 
conveyed  the  property  prior  to  the  docketing  of  the  judgment; 
it  was  held  that  D.  was  entitled,  on  motion,  to  have  the  sale  set 
aside,  and  to  be  released  from  his  purchase ;  the  court  saying 
there  was  no  reason  why  a  person  not  a  party  on  the  record  ad- 
dressing the  equitable  summary  jurisdiction  of  a  court  of  law, 
should  not  obtain  the  relief  to  which  he  would  be  entitled  if  he 
was  a  party.  («) 

A  petition  may  be  presented,  by  any  person,  whether  a  party 
to  a  suit  or  not.  But  in  general  it  cannot  be  presented  in  a 
cause  until  the  bill,  or  complaint,  is  filed ;  though  the  case  of  a 
party  applying  to  sue  in  forma  pauperis  appears  to  form  an 
exception  to  the  rule,  (a) 

In  Hook  V.  Kinnreary(b)  specific  performance  was  decreed,  at 
the  instance  of  a  person  entitled  to  the  benefit  of  an  agreement, 
though  he  was  not  a  party  to  it. 

Under  a  decree  for  the  benefit  of  creditors  generally,  all  the 
ereditors  who  may  wish  to  come  in  under  it,  and  avail  themselves 
of  its  provisions,  are,  for  every  substantial  purpose,  considered 

(x)  1  M.  &  C.  894.  See  3  M.  &  E.  (z)  DwlgbVs  case,  15  Abb.  Pr.  B.  259. 
676.    Cal.  on  Par.  809.  (a)  1  Barb.  Cb.  Pr.  579. 

(y)  2  Smith's  Pr.  91.  (6)  8  Swaost.  417. 
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^  parties.  And  if  the  nominal  complainant  neglects  to  proceed, 
^^  the  suit  becomes  abated,  any  such  creditor  may  have  leave 
^  prosecute,  (c)  But  a  stranger  to  the  suit  cannot  interfere 
^th  the  proceedings  without  making  himself  a  party  by  supple- 
mental bill.((i)  And  the  mere  consent  of  a  person  who  is  not  a 
P^rty,  to  be  bound  by  the  decree,  will  not  authorize  him  to 
iaterfere.(e) 


(c)  Hatter  of  City  Bank,  10  Paige,        (d)  Watt  v.  Crawford,  11  Pai^e,  470. 
^^  (e)  Kelly  v.  Israel,  11  Paige,  147. 
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CHAPTER  IL 

WHO  ARE  NECESSARY  OR  PROPER  PARTIES,  EITHER  AS  PLAINTIFFS 

OR  DEFENDANTS. 

It  is  the  constant  aim  of  courts  of  equity  to  do  complete 
justice  by  deciding  upon  and  settling  the  rights  of  all  persons 
interested  in  the  subject  of  the  suit,  to  make  the  performance  of 
the  order  of  the  court  perfectly  safe  to  those  who  are  compelled 
to  obey  it,  and  to  prevent  future  litigation.(a)  Hence,  it  is  a 
general  rule  that  all  persons  materially  interested  in  the  subject 
of  a  suit,  ought  to  be  made  parties,  plaintiffs  or  defendants, 
however  numerous  they  may  be,  in  order  to  prevent  a  multipli- 
city of  suits,  and  that  there  may  be  a  complete  and  final  decree 
betweeaall  parties  interested.  (6)  Or,  as  the  rule  is  expressed 
in  a  late  case,(c)  all  persons  who  have  any  substantial,  legal  or 
beneficial  interest  in  the  subject  matter  of  litigation,  and  who 
are  to  be  materially  affected  by  the  decree  which  may  be  render- 
ed, must  be  made  parties.  And  this  though  their  interests  in 
the  subject  matter  of  the  bill  be  remote,  (d) 

It  has  been  well  observed  by  an  English  writer,  that  it  is  not 
all  persons  who  have  an  interest  in  the  svhject  matter  of  a  suit, 
but,  in  general,  those  only  who  have  an  interest  in  the  object  of  the 
suit,  who  are  ordinarily  required  to  be  made  parties,  (e)  Justice 
Story  says :  ^^  the  general  rule  in  relation  to  parties  does  not  seem 

(a)  4  Peters,  190*     2  Mason,  ISl.  444.    Bailey  ▼.  Inglee,  2  Paise,  278. 

86  Maine  Rep.  50.  11  Verm.  Rep.   290.     3  id.   160.     11 

{b)  Mitf.  Eq.  PI.  144.    Story's  Eq.  PI.  Gill  &  J.  426.    4  Rand.  461.    7  Conn. 

^  76  a.    Buel  ▼.  Street,  9  John.  442.  Rep.  842.    11  id.  112.    2  Dev.  &  Bat. 

LaGrange  t.  Merrill,  3  Barb.  Gh.  625.  Ch.  81.    7  Granch,  72.    6  Blackf.  228. 

Whelan  v.  Whelan,  8  Gowen,  587.    Pel-  2  Stew.  280.    2  Mason,  181.   1  McGord's 

lows  V.  Fellows,  4  id.  682.    Miller  v.  Gh.  801.    2  Peters,  482.    Breese,  124. 

Bear,  8  Paige,  467.    Sedgwick  ▼.  Gleve-  7  Ired.  Eq.  261.    11  Geo.  Rep.  645.    15 

land,  7  id.  287.    Boughton  ▼.  Allen,  11  HI.  Rep.  251.    1  Bai.  Gh.  889. 

id.  82L    2  Bibb,  184.    2  Eq.  Gas.  Ab.  (e)  Prentice  y.  Kimball,  19  DL  R.  820. 

179.    1  Peters,  299.    8  Swanst  189.  (tf)  Ghamplin  v.  Ohamplin,  4  £dw. 

18  Peters,  859.     24  Maine  Rep.  20.  228. 

2  Paine  C.  C.  Bep.  688.    6  McLmo,  (e)  CaL  od  Par.  6, 6, 10, 11. 
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to  be  founded  on  any  positive  and  uniform  principle ;  and  therefore 
it  does  not  admit  of  being  expounded  by  the  application  of  any 
universal  theorem,  as  a  test.  That  it  is  a  rule  founded  partly 
in  artificial  reasoning,  partly  in  considerations  of  convenience^ 
partly  in  the  solicitude  of  courts  of  equity  to  suppress  multifa- 
rious litigation,  and  partly  in  the  dictate  of  natural  justice,  that 
the  rights  of  persons  ought  not  to  be  affected,  in  any  suit,  with- 
out giving  them  an  opportunity  to  defend  them."  And  he  ob- 
serves, further,  that  "  whether  the  common  formulary  be  adopted, 
that  all  persons  materially  interested  in  the  suit,  or  in  the  subject 
of  the  suit,  ought  to  be  made  parties,  or  that  all  persons  inter- 
ested in  the  object  of  the  suit,  ought  to  be  made  parties,  we 
express  but  a  general  truth  in  the  application  of  the  doctrine, 
which  is  useful  and  valuable,  indeed,  as  a  practical  guide,  but  is 
still  open  to  exceptions  and  qualifications  and  limitations,  the 
nature  and  extent  and  application  of  which  are  not,  and  cannot 
independently  of  judicial  decision,  be  always  clearly  defined."  (/) 

Persons  are  necessary  parties  when  no  decree  can  be  made 
respecting  the  subject  matter  until  they  are  before  the  court ;  or 
where  the  defendants  already  before  the  court  have  such  an 
interest  in  having  them  made  parties  as  to  authorize  those  de- 
fendants to  object  to  proceeding  without  such  parties,  (gr) 

But  it  is  merely  a  question  of  convenience  whether  the  court 
will  require  all  to  be  made  parties.  (A)  It  is  a  rule  of  discretion, 
rather  than  of  absolute  right. (i) 

The  rule  is  subject  to  some  exceptions,  and  is  more  or  less 
within  the  discretion  of  the  court.  It  has  been  held  that  it 
ought  to  be  restricted  to  parties  whose  interests  are  involved  in 
the  issue,  and  necessarily  to  be  affected  by  the  decree.  And  the 
relief  granted  will  always  be  so  modified  as  not  to  affect  the 
interests  of  others,  (i)  Lord  Eldon  says  of  the  rule,  "that  it 
must  be  a  point  always  to  be  modified  by  the  court  according  to 
the  exigencies  of  the  case."(Q     Chancellor  Kent  says  the  rule  is 


(/)  story's  Bq.  PI.  ^  76  c.  254.      Wendell    v.  Van  Bensselaer,   1 

Bailey  T.  Inglee,  2  Paige,  278.         Johi: 
Harvey  v.  Harvey,  4  Beav.  216.       437. 


(a)  Bailey  v.  Inglee,  2  Paige,  278.         John.  Ch.  349.    Wisner  v.  Blachly,  Id. 

(h)  Harvey  v.  Harvey,  4  Beav.  216.       437. 

(t)  Birdsoog  ▼.  Birdsong,  2  Head's        (Z)  Cockbam  v.  Thompson,  16  Yes. 


(Tenn.)  Rep.  289.  325. 

(ifc)  Paine  C.  C.  Bep.  686.    15  HI.  Rep. 
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not  of  universal  application ;  that  it  is  ^^  to  be  dispensed  with 
"where  it  is  impracticable  or  very  inconvenient/'  that  it  is  a  mere 
rule  of  convenience^  and  to  prevent  the  court  from  doing  business 
by  halves ;  and  is  subject  to  modification  and  discretion/' (971) 
Chief  Justice  Marshall  says,  ^^  the  rule  addresses  itself  to  the 
policy  of  the  court ;  it  is  framed  by  the  court  itself,  and  is  sub- 
ject to  its  discretion." (w)  Justice  Story^  after  reviewing  all  the 
important  cases,  says,  ''  the  rule  is  not  so  inflexible  that  it  may 
not  fairly  leave  much  to  the  discretion  of  the  court."(o) 

The  court  will  not  allow  the  general  rule  to  be  enforced  when 
it  would  defeat  the  purposes  of  justice. (jp)  And  it  may  be  dis- 
pensed with  when  it  becomes  exceedingly  difficult  or  inconvenient 
to  adhere  to  it.(g) 

Where  a  party  is  not  within  the  jurisdiction  ;  or  where  he  is 
a  personal  representative,  and  the  right  of  representation  is  in 
litigation ;  or  the  bill  seeks  a  discovery  of  the  proper  parties, 
and  these  facts  are  set  forth  in  the  bill ;  or  where  the  whole  of 
an  association  is  represented  by  a  part,  if  the  bill  purports  to  be 
for  the  benefit  of  all  interested,  a  decree-  will  be  made  for  the 
benefit  of  all.(r) 

In  order  to  prevent  a  multiplicity  of  suits,  courts  of  equity 
sometimes  entertain  bills  by  complainants  between  whom  there 
exists  no  privity  of  contract,  and  against  defendants  between 
whom  there  exists  no  connection  whatever,  except  a  community 
of  interests.  («)  Upon  this  principle  distinct  underwriters  upon 
the  same  policy,  or  upon  different  policies,  may  unite  as  plaintiffs 
in  a  bill  for  discovery  and  relief,  or  for  discovery  merely,  on  the 
ground  of  a  common  fraud  which  vitiates  all  the  policies,  and 
furnishes  a  good  ground  of  defense  at  law ;  as  well  as  a  good 
ground  to  cancel  all  the  policies,  if  it  is  fully  established  in 
proof;  for  under  such  circumstances  they  are  said  to  have  a 

(wi)  Wiser  ▼.  Blackly,  1  John.  Ch.  Wiser   v.  Blachly,  1   John.  Ch.  487. 

488.  Wendell  t.  Van  Bensselaer,  Id.  849. 

(n)  Elmendorf  ▼.  Taylor,  10  Wheat  Adair  v.  New  Biver  Co.,  11  Ves.  429. 

167.  Murray  ▼.  Hay,  1  Barb.  Ch.  69. 

(0)  West  V.  Bandall,  2  Mason's  Bep.  (r)  2  Mason,  181.    8  My.  &  Cr.  72. 

181.  8  Barb.  Ch.  862.    11  Geo.  Bep.  646. 

(p)  United  States  y.  Parrott,  1  McAl.  2  Peters,  487.    2  Sim.  dt  Sta.  18.    4 

C.  C.  (Cal.)  271.  Buss.  662. 

(2)  Hallett  T.  fiaUeU,  2  Paige,  16  (0  2  Ala.  Eep.  209. 
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common  interest.  (^)  Bat  an  action  brought  by  a  party  suing  in 
his  own  behalf  as  well  as  in  behalf  of  other  persons  interested, 
not  for  the  purpose  of  asserting  a  common  right,  nor  to  procure 
an  account  and  distribution  of  a  common  fund,  nor  to  restrain 
the  commission  of  an  act  injurious  to  property  or  rights  in  which 
the  plaintiff  and  those  in  whose  behalf  he  sues  have  a  common 
interest,  but  to  avoid  an  assessment  made  by  a  municipal  corpo- 
ration upon  the  separate  lots  of  the  plaintiff  and  such  other 
persons,  for  grading  a  park,  and  to  restrain  the  collector  from 
collecting  the  same,  cannot  be  entertained  on  the  ground  that  it 
is  brought  to  prevent  a  multiplicity  of  suits,  (t^) 

To  constitute  a  necessary  party,  there  must  be  not  only  a  nom- 
inal  interest,  but  an  interest,  in  fact  or  such  an  agency  or  trust, 
in  right  of  another,  as  to  make  his  recognition  as  a  party  essen- 
tial to  the  security  of  the  principal,  or  cestui  que  trust  (v)  A 
person  may  be  a  necessary  party,  within  the  meaning  of  the  rule 
requiring  all  persons  interested  to  be  made  parties,  although  the 
proper  decree  can  be  made  as  to  the  subject  matter  of  the  litiga^ 
tion,  in 'his  absence,  in  case  the  defendant  makes  no  objection 
on  that  ground,  (ti?) 

Equity  will  not  permit  several  plaintiffs,  by  one  bill,  to  de- 
mand several  matters  perfectly  distinct  and  unconnected,  against 
one  defendant ;  nor  one  plaintiff  to  demand  several  matters  of 
different  natures,  against  several  defendants.  Otherwise,  if  the 
defendants  have  a  common  interest  centering  in  the  point  in 
issue  in  the  cause ;  or  where  one  general  right  is  claimed  by  the 
bill.(a:)  But  a  bill  may  be  filed  against  several  persons,  relative 
to  matters  of  the  same  nature,  forming  a  connected  series  of  acts, 
all  intended  to  defraud  and  injure  the  plaintiffs,  and  in  which 
all  the  defendants  were,  more  or  less,  concerned,  though  not 
jointly  in  each  act.(y) 

To  a  bill  by  a  surety,  against  the  creditor,  for  relief,  the  prin- 

(<)  story's  Eq.  PI.  ^  286  a.    Kensing-  (v)  2  Stew.  &  Port.  361. 

ton  ▼.  White,  3  Price,  164.    Mills  v.  Cw)  Dias  v.  Bouchaud,  10  Paige,  445. 

CampbeU,  2.  Yoang  &,  Coll.  389,  896,  (x)  Fellows  v.  FeHows,  4  Gowen,  682. 

897.  (y)  Ibid.    Brinkerhoff  v.  BrowD,  6 

(«)  Bonton  v.  City  of  Brooklyn,  15  John.  Ch.  139. 
Barb.  876. 
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dpal  debtor  mast  be  a  party,  plaintiff  or  defendant,  unless  he 
proceeds  upon  an  equity  peculiar  to  himself,  (z) 

Several  creditors,  having  distinct  debts  against  the  estate  of 
a  person  deceased  cannot  file  a  bill  for  their  respective  debts 
without  making  all  other  creditors,  having  a  common  interest 
with  them,  parties  to  the  suit,  or  stating  in  the  bill  that  it  is 
filed  in  behalf  of  themselves  and  of  the  other  creditors  having  a 
common  interest  with  them,  (a) 

Where  several  persons  are  interested  in  the  distribution  of  a 
trust  fund,  this  is  a  sufficient  privity  to  warrant  their  being 
made  parties  to  the  same  bill,  either  as  plaintifis  or  defendants.  (&) 

A  defendant  may  in  some  cases  be  a  proper  party  to  a  suit, 
although  he  is  not  a  necessary  party ;  as  in  the  case  of  a  fraud- 
ident  assignment  of  a  trust  fund,  where  the  cestui  que  trust 
may  at  his  election  either  proceed  against  the  trustee  alone,  or 
may  join  the  fraudulent  assignee  in  the  same  bill.(c)  But  no 
one  need  be  made  a  party  plaintiff  in  whom  there  exists  no  in- 
terest ;  and  no  one  need  be  made  a  party  defendant  from  whom 
nothing  is  demanded.(e2)  A  mere  contingent  interest  i8  insuffi- 
cient, (e)  Nor  can  parties  having  no  interest  in  the  matters  in 
controversy  be  joined  with  those  that  have  an  interest. (/)  No 
one  need  be  made  a  party  who  disclaims  all  interest  in  the  con- 
troversy ;(g)  nor  one  who  would  not  be  at  liberty  to  answer, 
and  contest  the  right  to  the  relief  prayed  for. (A) 

If  a  decree  can  he  made  without  affecting  the  rights  of  a 
person  not  made  a  party,  or  without  his  having  any  thing  to 
perform  necessary  to  the  perfection  of  the  decree,  the  court  will 
proceed  without  him,  if  he  be  not  amenable  to  the  process  of  the 
court,  or  no  beneficial  purpose  is  to  be  effected  by  making  him 
a  party,  (i)  There  is  no  difference  between  a  person  who,  on 
account  of  his  residence  beyond  seas,  cannot  be  made  amenable 
to  the  process  of  the  court,  and  one  who,  by  the  laws  of  the 
United  States,  cannot  be  brought  into  court.     Whenever,  in  the 

(z)  Vilas  V.  Jone»,  1  N.  Y.  Rep.  284.  (/)  WhiUker  v.  BeOraffenreid,  6  Ala. 

(a)  Dias  ▼.  Boucbaud,  10  Paige,  445.  Rep.  808. 

'6)  7  Ala.  Rep.  862.  (g)  3  Bibb,  86.    11  Verm.  Rep.  290. 

c)  Bailey  v.  Inglee,  2  Paige,  278.  (h)  6  Monroe,  245. 

[d)  6  Wheat.  660.  (i)  1  Wash.  C.  C.  Rep.  517. 

[e)  5  Cowen,  719.    8  Conn.  Rep.  854. 
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fonner  case,  a  person  so  circumstanced  need  not  be  made  a  party 
he  need  not  be  made  a  party  in  the  latter  caBe.(&) 

A  plaintiff  may,  by  the  frame  of  his  bill,  as  by  waiving  a  par- 
ticular claim,  avoid  the  necessity  of  making  persons  who  might 
be  affected  by  it  parties,  though  that  claim  might  b^  an  evident 
consequence  of  the  rights  asserted  by  the  bill  against  other 
parties.  (0  This,  however,  is  not  allowed  to  be  done  to  the  pre- 
judice of  others,  (m) 

If  a  bill  be  filed  either  by  or  against  uninterested  parties, 
their  joinder  is  sometimes  spoken  of  as  a  fault  in  pleading ;  but 
it  seems  more  correct  to  say  that,  to  the  extent  of  such  misjoin- 
der, there  is  a  failure  on  the  merits,  and  the  suit  will  he  dismissed 
accordingly.  The  only  exception  to  this  rule  is  in  suits  against 
a  corporation,  in  which  its  clerk  or  other  officer  may  be  made  a 
defendant,  though  unaffected  by  the  relief  sought,  in  order  that 
he  may  make  discovery  on  oath.(n) 

In  Neto  Yorky  the  rule  as  to  parties  in  actions  under  the 
code,  in  the  nature  of  suits  in  equity,  and  which,  under  the 
former  qrstem,  would  have  taken  the  form  of  suits  in  chancery, 
is  the  same  substantially,  as  before  the  code ;  and  a  suit  which 
would  have  been  defective  in  chancery,  for  want  of  proper  par- 
ties, would  be  defective  as  a  civil  action,  under  the  oode.(o) 

A  railway  company  is  properly  made  a  party  to  a  suit,  by 
some  of  the  members,  seeking  to  restrain  the  application  of  mo- 
neys in  the  purchase  of  an  unauthorized  line,  which  had  been 
raised  to  purchase  an  authorized  line.(jp) 

One  of  several  co-plaintiffs  mortgaged  his  interest,  and  became 
insolvent,  pending  the  suit.  A  supplemental  bill  was  filed  by 
the  other  co-plaintiff,  against  the  other  mortgagee  and  the  pro- 
yisional  assignees  alone.  It  was  held  that  the  defendants  in  the 
original  suit,  who  were  accounting  parties,  ought  also  to  have 
been  made  parties  to  the  supplemental  bill.((2^)    A  person  who 


!1 


;*)  1  Wash.  C.  C.  Rep.  517.  {p)  Bagsbaw  t.  Eastern  Union  Bail- 

[X)  8tory»8  Eq.  PI.  <A  189,  214,  221,  way  Co.,  7  Hare,  114.    S.  C.  18  L.  J. 

228.  (N.  S.)  198.    18  Jar.  602,  affirmed  2 

Om)  Mitf.  Eq.  PL  179, 180.  H.  &  Tw.  201. 

In)  Adanos'  Eq.  814.  (f )  Feaiy  t.  Stephenson,  1  BeaT«  42. 

{o)  Hubbard  v.  Eames,  22  Barb.  601. 
BrowDSon  v.  Gifford,  8  How.  889. 
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has  agreed  with  the  plaintiffs  to  advaDce  the  expenses  of  the  suit, 
upon  condition  of  sharing  the  benefits,  is  a  necessary  party,  (r) 

In  a  suit  against  a  corporation,  to  establish  eight  charitable 
trusts,  of  which  seven  were  for  the  benefit  of  poor  members  of 
the  corporation,  exclusiyely,  and  the  eighth  was  subject  to  a 
fixed  payment  to  another  corporation,  it  was  held  that  this  latter 
corporation  was  a  necessary  party,  as  the  suit  was  then  framed ; 
and  as  such  an  addition  of  parties  might  render  the^suit  multi- 
farious, leave  was  given  to  amend  the  information,  by  striking 
out  the  matter  relating  to  the  charity  last  mentioned. (5)  The 
drawer  of  an  accommodation  bill  is  a  necessary  party  to  a  suit 
by  the  acceptor  against  the  holder,  to  have  the  bill  delivered  up 
to  be  canceled.  (^)  So,  to  a  bill  for  a  commission  to  ascertain 
boundaries,  all  persons  having  any  interest  in  the  property  are 
necessary  parties,  (t^)  And  a  second  incumbrancer  not  having 
disclaimed  all  interest,  by  answer,  must  remain  a  party,  (v)  The 
parties  to  a  decree  must  all  be  parties  to  a  bill  of  review,  (w;) 

Where  the  jurisdiction  is  drawn  out  of  a  court  of  law  into 
equity,  all  parties  necessary  to  make  the  determination  complete 
must  be  brought  before  the  court,  (a;)  On  a  bill  for  an  account 
of  fees,  to  establish  a  right,  all  the  persons  who  have  any  pre- 
tense to  a  right  must  be  brought  before  the  court,  for  they  will 
be  bound  by  a  decree  in  equity.  Otherwise  as  to  a  judgment  at 
law,  which  would  not  bind  the  right  of  a  third  person,  (y)  On 
a  bill  brought  by  a  bankrupt,  against  the  defendant,  his  sup- 
posed debtor,  for  an  account,  the  plaintiff's  assignees  under  the 
commission  were  charged  in  a  proper  manner,  but  the  prayer  of 
process  was  against  the  defendant,  only.  Held  a  good  plea  iu 
abatement  that  the  assignees  were  not  made  parties.  (2) 

But  on  a  mere  question  as  to  the  constmction  of  an  instru- 
ment, no  persons  should  be  made  parties  except  those  who  claim 
under  the  instrument.  It  is  better  to  leave  other  parties,  who 
may  turn  out  to  be  necessary  parties,  to  be  brought  before  the 


i; 


V)  Chameau  v.  Riley,  C.  P.  C.  336.  (w)  Hartwell  ▼.  Townsend,  2  Bro.  P. 

,*)    Attornev-GeDeral    v.    Merchant  C.  107. 

Tailors'  Co.,  1  Myl.  &  K.  189.  (x)  Poor  v.  Clark,  2  Atk.  615. 

T)  Penfold  v.  Nunn,  5  Sim.  406.  (y)  Pawlet  ▼.  Bishop  of  London,  2 

V)  Rayley  v.  Best,  1  Euss.  &  M.  659.  Atk.  296. 

[v)  McNab  T.  Mensal,  Tarn.  875.  (z)  Fawkes  t.  Pratt,  1  P.  Wms.  698. 
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.  court  by  supplemental  bill,  (a)  Where  the  defendant,  by  his 
answer,  insisted  that  he  was  entitled  to  have  relief  over  against 
A-,  for  whatever  he  should  be  decreed  to  pay  the  plaintiff;  there 
being*  no  privity  between  A.  and  the  plaintiff,  it  was  held  that 
A.  ^wsis  not  a  necessary  party  to  the  suit.(&) 

Xt  is  not  necessary  to  make  all  persons  who  concurred  in  a 
re8oli:i.tionfor  the  misapplication  of  trust  moneys,  parties  to  the 
flUt  for  replacing  it ;  but  only  those  who  actually  took  and  mis- 
applied the  money,  (c)     No  person  should  be  made  a  party, 
'^^inet  whom  no  decree  can  be  obtained.((i)     In  England,  there 
^  ^o   need  of  making  persons  parties  who  are  out  of  the  juris- 
Action  of  the  court ;  but  it  is  usual  to  apply  to  reserve  lib- 
^'^y   "to  alter  the  decree  as  to  them.(e)     Or  to  order  the  cause  to 
8taixc3.   over  until  they  shall  be  made  parties.  (/)     But  in  the 
Bta-to  of  New  York,  the  residence  of  a  person  out  of  the  state, 
^^o    ought  to  be  joined,  does  not  justify  the  omission  to  make 
™*^   ^i  party.     The  code  provides  that  where  a  person  on  whom 
^  service  of  the  summons  is  to  be  made,  cannot,  after  due  dil- 
^^^<^^,  be  found  within  the  state,  an  order  may  be  obtained, 
^^^"fcing  that  the  service  be  made  by  the  publication  of  the 
^^^Xions,  in  the  cases  specified,  in  two  newspapers  to  be  desig- 
^^^,  for  such  length  of  time  as  may  be  deemed  reasonable, 
-l^^ss  than  once  a  week,  for  six  weeks,  and  a  copy  of  the  sum- 
^    ^^  and  complaint  must  be  deposited  in  the  post  oflBce,  directed 
•^^  defendant,  at  his  place  of  residence  if  it  is  known,  or  can 
v^  ^certained.(gr)     When  publication  is  ordered,  personal  ser- 
^\oe  of  a  copy  of  the  summons  and  complaint,  out  of  the  state, 
is  equivalent  to  publication  and  deposit  in  the  post  office.  (A) 

A  person  having  a  legal  interest  need  not  in  every  case  be  a 
party,  where  the  whole  equitable  interest  is  assigned  over.(t) 

The  author  of  a  work  is  a  necessary  party  to  a  bill  by  the 
purchaser  of  the  copy  right,  to  restrain  its  infringement,  if  it 

(a)  Alloway  v.  AUoway,  2  Con.  &  L.  («)  Attorney-General  v.   Baliol  Col- 

609.    8.  C.  4  Do.  &  War.  876.  lege,  9  Mod.  407. 

(6)  Attorney-General  v.  Lord  Trim-  (/)  Smyth  v.  Chambers,  4  T.  &  Coll. 

lestoa,  5  Ir.  £q.  Bep.  611.  40. 


(e)  Holmes  v.  Henty,  4  CI  &  F.  142.        (g)  Code,  ^  135. 

C.  10  Bligh,  N.  8.  255.  (h)  Ibid. 

(d)  Fetch   V.  Dalton,  8  Price,    12.        (i)  Brace  v.  Harrington,  2  Atk.  236. 
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has  not  been  regularly  assigned  to  him.(2;)  So  the  assignor  of 
a  judgment  is  a  necessary  party  to  a  suit  by  the  assignee  respect- 
ing it,  although  a  power  of  attorney  to  sue  is  contained  in  the 
assignment.  (Z) 

A  blil  will  lie  by  the  last  indorsee  of  a  lost  bill  of  exchange, 
to  recover  the  amount  from  the  acceptor ;  and  prior  indorsees 
need  not  be  made  parties  to  the  suit,  (m)  To  a  bill  by  an  indorsee 
of  a  lost  bill  of  exchange,  against  the  acceptor,  it  is  not  neces* 
sary  to  make  the  drawer  a  party.  (?») 

Where  several  persons  are  interested  in  the  taking  of  an 
account,  they  should  all  be  made  parties,  either  as  complain- 
ants or  defendants.(o)  So,  where  a  creditor's  bill  assails  a  deed, 
either  for  the  purpose  of  having  it  rectified  or  vacated,  all  par* 
ties  to  the  deed  are  necessary  parties  to  the  suit ;  and  without 
such  parties  no  valid  decree  can  be  passed,  (p)  And  where  one 
of  several  wards  brings  his  bill  for  an  account,  against  his* guar- 
dian, the  other  wards,  who  may  be  interested  in  the  general  fund, 
must  be  made  parties  to  the  suit.  (9) 

In  case  of  a  conunon  bill  for  the  specific  performance  of  a 
contract  of  sale  of  real  estate,  the  only  proper  parties,  in  gen- 
eral, are  the  parties  to  the  contract  itself,  (r) 

As  respects  the  nature  of  the  interest  which  will  make  one  a 
necessary  party,  it  is  said  by  an  eminent  writer  that  it  is  wholly 
unimportant  whether  it  be  a  legal  interest,  or  an  equitable  inter- 
est in  the  subject  matter  of  the  suit ;  and  subject  to  certain  lim- 
itations and  exceptions,  it  is  equally  unimportant  whether  it  be 
a  present,  direct  and  immediate  interest,  or  a  future,  remote, 
fixed  interest.  In  either  case  if  the  interest  of  the  absent  par- 
ties may  be  affected,  or  bound  by  the  decree,  they  must  be 
brought  before  the  court,  or  it  will  not  proceed  to  a  decree.  («) 
It  is  not  indispensable  to  the  operation  of  the  general  rule 
that  the  absent  parties  should  have  an  interest  in  the  subject 

(*)  Colbuni  V.  Duncombe,  9  Sim.  151.  (p)  Ward  v.  Hollins,  14  Md.  R.  168. 

8.  C.  2  Jor.  664.  (q)  Hendry  v.  Clardy,  8  Florida  Rep. 

(Z)  Partington  v.  BaUey,  6  L.  J.  (N.  77. 

8.)  179.  (r)  Wood  v.  White,  4  My.  dt  Craig, 

[m)  Macartney  ▼.  Graham,  2  Sim.  284.  460,  488. 

n)  Davis  v.  Dodd,  4  Price,  176.  («)  Story'a  Eq.  PI.  §  187. 

>)  Dart  T.  Palmer,  1  Barb.  Ch.  92. 
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matter,  ex  diredo,  which  may  be  injuriously  affected ;  for  if  the 
defendants  actually  before  the  court  may  be  subjected  to  undue 
inconvenience,  or  to  danger  of  loss,  or  to  future  litigation,  or  to 
ft  liability  under  the  decree  more  extensive  or  direct  than  if  the 
absent  parties  were  before  the  court,  that  of  itself  will,  in  many 
^es,  furnish  a  sufficient  ground  to  enforce  the  rule  of  making 
tte  absent  persons  parties.  (^) 

In  many  cases  the  expression  that  all  persons  interested  in  the 
^lyect,  must  be  parties  to  the  suit,  is  not  to  be  understood  as 
extending  to  all  persons  who  may  be  consequentially  interested. 
"«as  in  the  case  of  a  bill  which  may  be  brought  by  a  single 
®*iitor,  against  the  executor  or  administrator,  for  satisfaction 
^  ^is  single  demand  out  of  the  assets  of  a  deceased  debtor, 
^^Ugh  the  interest  of  every  other  unsatisfied  creditor  may  be 
Cft^aequentially  affected  by  the  suit,  yet  that  interest  is  not 
deemed  such  as  to  require  that  all  the  other  creditors  should  be 
parties  notwithstanding  the  decree,  if  fairly  obtained,  will  com- 
pel them  to  admit  the  demand  ascertained  under  Its  authority, 
as  a  just  demand,  to  the  extent  allowed  by  the  court,  in  the 
administration  of  assets  ;  but  they  will  not  be  bound  by  any 
account  of  the  assets  taken  under  the  decree,  (i^) 

So  to  bills  by  creditors  and  legatees,  against  the  executor  or 
administrator,  those  entitled  to  the  personal  assets  of  a  deceased 
debtor,  or  testator,  after  payment  of  the  debts  or  legacies,  are 
not  deemed  necessary  parties,  although  intended  to  contest  the 
demands  of  the  creditors  and  other  legatees. (i?) 

There  are  cases  in  which  certain  parties  before  the  court  are 
to  be  deemed  the  representatives  of  all  other  persons,  or  at  least 
80  far  as  to  bind  interests  under  the  decree,  although  they  are 
not,  or  cannot  be,  made  parties.  (t<;)  Thus,  where  real  estate 
had  been  purchased  by  a  joint  fund,  raised  by  a  subscription  in 
shares  of  more  than  two  hundred  and  fifty  subscribers  ;  and  the 
property  had  been  conveyed  to  certain  persons  as  trustees ;  on  a 
bill  being  filed  against  the  trustees,  for  a  sale  of  the  land  under 

{i)  story's  Eq.  PI.  ^  138.  (v)  Ibid.    Pandridge  t.  Curtis,  2  Pe^ 

(«)  Mitf.  Eq.  PL  170.    Story's  Eq.    tera,  877. 
i  140.  (w)  Story's  Eq.  $  142. 
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a  mortgage  made  in  pursuance  of  the  trust,  it  was  held  not 
necessary  for  the  subscribers  to  be  made  parties,  inasmuch  as  the 
trustees  represented  the  interests  of  the  subscribers. (a;)  Upon 
the  same  ground,  of  a  virtual  representation  of  all  the  interests^ 
where  there  is  real  estate  in  controversy,  which  is  subject  to  an 
entail,  it  is  generally  sufficient  where  all  the  parties  having  ante- 
cedent estates  are  before  the  court,  to  make  the  first  tenant 
in  tail  in  esscy  in  whom  an  estate  of  inheritance  is  vested^  a 
party  with  those  claiming  the  prior  interests,  without  making 
any  persons  parties  who  may  claim  in  remainder  or  reversion, 
after  such  vested  estate  of  inheritance.  Whether  the  bill  be 
filed  by  or  against  such  tenant  in  tail,  he  is  equally  the  represen- 
tative of  the  subsequent  estates  and  interests.  (^) 

Where  debts  are  charged  on  land,  by  a  will,  in  aid  of  the 
personal  assets,  if  the  charge  is  sought  to  be  enforced  by  a  sale, 
or  otherwise  against  the  land,  the  heirs  or  the  devisees  affected 
thereby,  as  well  as  the  personal  representatives,  are,  ordinarily, 
necessary  parties,  (ss)  So  where  a  bill  is  filed  to  have  the  benefilt 
of  a  charge  on  an  estate,  all  persons  claiming  an  interest  in  the 
charge  must  be  made  parties,  (a)  And  where  legacies  are  made 
chargeable  on  real  estate,  all  the  legatees,  whose  legacies  are  so 
charged,  should  be  made  parties  to  the  bill ;  although  if  their 
legacies  had  been  payable  out  of  the  personal  estate  only,  all  the 
legatees  need  not  be  made  parties.  (&-) 

(x)  Van  Vechten  v.  Terry,  2  John.  (a)  Newton  v.  Earl  of  Esrmont,  5  Sim. 

Ch.  197.  180.    May  v.  Selbv,  1  Y.  &  Col.  New  R. 

(y)  Story's  Eq.  PI.  ^  144.  235.    Faithful  v.  Hnnt,  8  Anst.  R.  761. 

(z)  Berry  v.  Aakham,  2  Verm.  R.  26.  (6)  Story's  Eq.  PI.  ^  164.    Morse  y. 

Brown  v.  Weatherby,  10  Sim.  125.  Sadler,  1  Cox,  852. 
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Section  1. 

OENEBALLT. 


As  a  general  rule^  all  persons,  whether  natural,  or  artificial,  as 
corporations,  may  sne,  in  equity.  The  exceptions  are  persons  who 
are  not  sui  juris,  as  persons  not  of  full  age,  femes  covert,  idiots 
and  lunatics.    The  incapacities  to  sue  are  either  absolute,  or 
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partial.  The  absolute  disable  a  party  to  sue  daring  their  con- 
tinuance ;  the  partial  disable  the  party  to  sue  by  himself  alone^ 
without  tne  aid  of  another,  (a)  In  the  United  States,  the  prin- 
cipal absolute  incapacity  is  alienage.  The  alien,  to  be  disabled 
to  sue,  in  equity,  must  be  an  alien  enemy ;  for  an  alien  friend 
may  sue,  in  chancery.  (6)  But  still  the  subject  matter  of  the 
suit  may  be  such  as  to  disable  an  alien  to  sue.(c)  For,  if  it 
respects  land,  or  any  demand  of  a  mixed  nature,  partly  real^  and 
partly  personal,  he  may  not  be  entitled  to  sue.((i) 

An  alien  sovereign,  or  an  alien  corporation,  may  maintain  a 
suit  in  equity,  in  this  country,  (e)  In  case  of  a  foreign  sove- 
reign, he  must  have  been  recognized  by  the  government  of  this 
country,  before  he  can  sue.(/)  If  a  foreign  sovereign  sues  here 
as  plaintiff  he  submits  himself  ta  the  jurisdiction  of  the  court, 
in  respect  of  the  matter  sued  for,  and  must  answer  on  oath  to  a 
cross-bill,  (gr) 

Partial  incapacity  to  sue  exists  in  the  case  of  infants,  married 
women,  idiots  and  lunatics,  or  other  persons  who  are  incapable, 
or  are  by  law  specially  disabled,  to  sue  in  their  own  names ;  as 
for  example,  in  Pennsylvania,  New  York  and  some  other  states, 
habitual  drunkards  who  are  under  guardianship.  (A) 

All  persons  having  the  same  interest  should  stand  on  the 
same  side  of  the  suit ;  but  if  any  such  refuse  to  appear  as  plain- 
tiffs they  may  be  made  defendants  ;  their  refusal  being  stated  in 
the  bill.(i) 

Whenever  a  bill  is  filed  for  relief,  it  must  be  prosecuted  in 
the  name  of  the  real  party  in  interest,  (i) 

In  a  suit  against  the  personal  representatives  of  a  deceased 
debtor,  to  recover  a  debt  due  from  his  estate,  it  is  only  necessary 
for  the  plaintiff  to  file  the  bill  in  behalf  of  himself  and  of  all 

(a)  Story's  Sq.  PI.  %  61.    Mitf.  Eq.  (/)  Story's  Eq.  PI.  (  66.    8  Wheai. 

PI.  129.  824.    Coop.  Eq.  PI.  119. 

(6)  Mitf.  Eq.  PI.  129.    Coop.  Eq.  PL  (^)  Adams'  Eq.    818.     6  Bea?.  1. 

27.    Story's  Eq.  PI.  4  61.  Mitf.  PL  80. 

SGoop.  Eq.  P].  26.    Co.  Litt.  129  b.  (A)  Story's  Eq.  PL  4  66. 

)  Story's  Eq.  PL  %  64.  (t)  2  Bland,  264.    N.  Y.  Code  of  Pro- 

(«)  2  Bligh  N.  S.  1.    1  Dow.  N.  S.  cedure,  %  119. 

179.    1  Simons,  94.     2  GaU.  106.     8  (A)  Oakey  t.  Bend,  8  Edw.  Ch.  48^ 
Wheat.  464.    4  Joho.  Ch.  870.    Adams' 
£q,814. 
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other  creditors  standing  in  the  same  situation^  when  it  appears 
upon  the  face  of  the  bill  that  there  will  be  a  deficiency  in  the 
fund,  and  that  there  are  other  creditors  who  are  entitled  to  a 
ratable  proportion  with  the  complainant.  (Z) 

In  equity,  a  party  in  interest  may  always  institute  a  suit  in 
his  own  name^  although  the  legal  title  is  not  vested  in  him.(m) 

Where  the  defense  to  a  suit  at  law  is  common  to  all  the  de- 
fendants in  such  suit,  they  are  all  necessary  parties  to  a  bill  for 
an  injunction  to  stay  the  proceedings  at  law.(9i) 

A  person  entitled  to  a  share  of  a  sum  of  money,  which  is  due 
as  a  debt  from  a  testator,  cannot  maintain  a  bill  for  his  own 
share,  unless  he  sues  on  behalf  of  himself  and  all  other  parties 
interested  in  the  debt,  or  makes  those  others  parties  to  the  suit.(o) 

An  individual,  though  uniting  in  himself  several  characters, 
having  distinct  conflicting  rights,  may  maintain  a  suit  as  sole  plain- 
tiff, but  the  court  will  not,  in  a  suit  so  constituted,  decide  upon 
the  conflicting  interests  which  his  claim  embraces,  and  will  decree 
according  to  the  supposition  most  favorable  to  the  defendant.  (/)) 

Where  a  bill  was  filed  on  behalf  of  an  assurance  company,  for 
the  delivery  up  of  a  policy  of  assurance,  it  was  held  that  the  trus- 
tees of  the  company  who  were  not  interested  in  the  profits,  and 
were  liable  to  be  sued  alone  in  an  action  on  the  policy,  were 
properly  made  sole  plaintifls  to  the  bill,  the  shareholders  of  the 
company  being  made  defendants.  (9) 

One  not  a  party  to  a  bill  dismissed  may  file  a  new  bill  upon 
the  same  equity,  because  he  cannot  have  a  bill  of  review. (r)  So, 
also,  where  a  bill  is  dismissed,  upon  the  defendant's  proving 
himself  a  purchaser  for  a  valuable  consideration,  another  may 
be  exhibited,  charging  notice,  (a) 

A  party  entitled  to  a  moiety  of  an  ascertained  fund  may  alone 
maintain  a  suit  for  relief  in  respect  of  a  breach  of  trust  afiecting 
the  whole  fund.(^) 

[I)  Piaa  V.  Bouchaud,  10  Paige,  445.  (q)  Fenn  v.  Craig,  3  Y.  &  Col.  216. 

w)  6  Gil.  882.  S.  C.  8  Jur.  22. 

»)  Paterson  v.  Bangs,  9  Paisje,  627.  (r)  Doyly  v.  Smith,  2  Ch.  Ca.  119. 

[o)  Alexander  y.  Mdlins,  2  Ross,  dt  (t)  Williams  t.  Williams,  1  id.  252. 

M.  668.    8.  C.  9  L.  J.  8.  (t)  Perry  v.  Knott,  6  Beav.  298. 

(p)  Blease  t.  Burgh,  2  Bear.  221. 
8.  C.  9  L.  J.  (N.  8.)  226. 
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The  code  of  procedure,  of  New  York,  contains  a  provision 
that  every  action  shall  be  prosecated  in  the  name  of  the  real 
party  in  interest ;  except  in  the  case  of  an  executor  or  adminis- 
trator or  trustee  of  an  express  trust,  or  a  person  expressly 
authorized  by  statute ;  who  may  sue  without  joining  with  them 
the  person  for  whose  benefit  the  action  is  prosecuted.  (i«)  It  has 
been  decided  that  this  provision  is  substantially  the  rule  which 
has  always  prevailed  in  equity,  and  that  it  should,  as  far  as 
practicable,  be  enforced  according  to  the  principles  of  equity 
courts,  (v) 

Tax-payers  and  corporators  of  a  city  cannot  maintain  an  action 
against  an  incorporate  company,  to  restrain  them  from  exercising 
a  privilege  under  their  charter,  on  the  ground  that  the  privilege 
is  a  valuable  one,  belonging  to  and  vested  in  the  city ;  and  that 
other  interests  of  the  city  at  large  would  be  affected  by  the  use 
of  such  privilege.  The  city  itself,  and  not  the  individual  tax- 
payers, is  the  proper  party  to  represent  those  interests  of  the 
city.(w)  Nor  can  an  individual  resident  and  tax-payer,  or  cred- 
itor holding  the  stock  of  a  municipal  corporation,  payment  of 
which  is  not  yet  due,  maintain  an  action  against  the  corporation 
and  its  grantee,  to  avoid  an  illegal  or  improvident  transfer  of 
real  property.  One  person  cannot  sustain  a  civil  action  for  an 
injury  of  a  public  nature,  when  the  damage  he  sustains  is  no 
greater  than  that  sustcdned  by  every  other  member  of  the  com- 
munity, (x)  So  an  injunction  should  not  be  issued,  in  an  action 
by  individual  tax-payers,  to  which  the  supervisors  are  not  par- 
ties, to  restrain  payment  from  the  treasury  of  the  county,  of 
orders  given  by  the  supervisors  under  a  contract  which  it  is 
alleged  the  supervisors  had  no  power  to  make ;  the  remedy  be- 
ing by  certiorari.(^)    But  where  a  nuisance  occasions,  or  is  likely 


s 


[u)  Sec.  118.  8.  0.  16  How.  Pr.  Rep.  187.    Korff  t. 

[v)  GriDnell  t.  Schmidt,  2  Sand.  S.  G.  Green,  7  Ab.  108,  note.    Daris  v.  Mayor 

706.    Hallenbeck  v.  Van  Valkenbnrgb,  &c.  of  New  York,  2  Duer,  668.    I>oo- 

6  How.  Pr.  Bep.  284.    Wallace  v.  Eaton,  little  v.  Supervisors  of  Broome,  18  N.  Y. 

Id.  100.  Bep.  165.    Wetmore  ▼.  Story,  22  Barb. 

(jw)  Smith  y.  Metropolitan  Gas  Light  4(14. 
Co.,  12  How.  Pr.  Bep.  187.  (y)  Gillespie  ▼.  Broas,  28  Barb.  870. 

(2)  BoeeTelt  v.  Draper,  7  Ab.  108. 


I^LAINTIPFS.  341 


to  occasion,  a  special  injury  to  an  individual,  which  cannot  be 
compensated  in  damages,  it  may  be  enjoined,  at  the  suit  of  such 
indiyidual.(s) 


Section  2. 

WHESB   FABTIES   ABE   TEBY   NUMEBOUS.      BT  OKE   OB   MOBE   IN   BEHALF 

OF  OTHEBS. 

The  court  will  not  allow  the  general  rule,  requiring  all  persons 
interested  to  be  made  parties,  to  be  enforced  when  it  would  de- 
feat the  purposes  of  justice,  (a)  It  may  be  dispensed  with  when 
it  becomes  exceedingly  diflScult,  or  inconvenient,  to  adhere  to 
it; (6)  or  when  the  parties  in  interest  are  so  very  numerous 
that  it  would  be  impracticable  to  join  them,  without  almost 
interminable  delays,  and  other  inconveniences,  which  would 
obstruct  and  probably  defeat,  the  purposes  of  justice. (c) 

Justice  Story  thus  classifies  the  cases  under  this  head  of  excep- 
tions to  the  general  rule.  1.  Where  the  question  is  one  of  a 
common  or  general  interest,  and  one  or  more  sue  (or  defend)  for 
the  benefit  of  the  whole.  2.  Where  the  parties  form  a  volun- 
tary association  for  public  or  private  purposes,  and  those  who 
sue  (or  defend)  may  fairly  be  presumed  to  represent  the  rights 
and  interests  of  the  whole.  3.  Where  the  parties  are  very  nu- 
merous, and  although  they  have,  or  may  have,  separate  distinct 
interests,  yet  it  is  impracticable  to  bring  them  all  before  the 
court,  (rf) 

Thus,  where  the  persons  interested  are  so  numerous  as  to  make 
it  impossible,  or  very  inconvenient,  to  bring  them  all  before  the 
court,  a  part  of  them  may  file  a  bill  in  behalf  of  themselves  and 
all  others  standing  in  the  same  situation. (e)    Accordingly,  it  has 

(z)  Milhaa  ▼.  Sharp,  28  Barb.  228.  (<?)  Carey  v.  Hoxey,  11  Geo.  B.  646. 

8.  C.  7  Ab.  220.  Story's  Eq.  PI.  ^  94. 

(a)  United  States  y.  Parrott,  1  McAI.  (d)  Story's  Eq.  PI.  ^  97. 

0.  C.  (Cal.)  271.  (e)  Bobinson  ▼.  Smith,  3  Paige,  222. 

(h)  Hallett  Y.  Hallett,  2  Paige,  16.  Dennis  v.  Kennedy,  19  Barb.  617.    16 

Wiser   ▼.  Blackly,    1  John.  Oh.  487.  How.  Pr.  Rep.  288.    11  Conn.  Bep.  112. 

l^endeB  ▼.  Van  Rensselaer,  Id.  849.  1  Keen,  24.    16  Ves.  821.    Story's  Eq^ 

Murray  t.  Hay,  1  Barb.  Ch.  69.  PL  ^  112.  Murray  ▼.  Hay,  1  Barb.  Oh.  69. 
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been  held  that  the  proprietor  of  a  scrip  certificate,  whether  regis- 
tered or  not,  may  sue  on  behalf  of  himself  and  all  other  proprietors 
of  like  certificates,  where  the  proprietors  are  very  numeron8.(/) 
So  in  Wilson  v.  StanJiope,(g)  a  bill  was  brought  by  A.  in  behalf 
of  himself  and  all  other  shareholders  in  a  company  provisionally 
registered,  except  the  defendant,  against  the  provisional  com- 
mittee, and  praying  relief  against  the  defendants,  on  the  ground 
that  the  concern  had  been  brought  immaturely  to  an  end,  by 
reason  of  their  fraud  and  mismanagement.  It  charged  that  the 
other  shareholders  were  unknown  to  the  plaintiff,  and  if  known, 
would  be  too  numerous  to  be  made  parties  to  the  suit.  A  de- 
murrer for  want  of  parties  was  overruled.  So,  where  fourteen 
shareholders  of  a  joint  stock  company,  consisting  of  two  hundred 
persons,  which  had  already  ceased  to  carry  on  business,  filed  a 
bill  on  behalf  of  themselves  and  all  other  the  shareholders, 
except  the  defendants,  against  the  defendants,  who  were  the 
directors  of  the  company,  praying  that  various  accounts  might 
be  taken,  and  that  the  defendants  might  be  declared  personally 
liable  for  the  losses  sustained  in  their  mismanagement ;  it  was 
held,  on  demurrer,  that  where  a  dissolution  of  the  company  was 
not  prayed  for,  relief  could  be  given  without  all  the  shareholders 
being  present,  for  otherwise  it  would  be  virtually  impossible  to 
come  to  a  hearing.  (A) 

The  directors  of  a  joint  stock  company  consisting  of  over  five 
hundred  members,  made  certain  calls,  which  the  majority  of  the 
shareholders  paid,  but  which  six  of  them,  alleging  that  the 
calls  were  fraudulently  made,  refused  to  pay,  and  filed  their  bill, 
on  behalf  of  themselves  and  all  other  the  shareholders  except  the 
defendants,  against  the  directors,  trustees  and  secretary  of  the 
company,  praying  for  an  account  of  the  debts  and  assets  of  the 
partnership,  a  receiver,  an  injunction  to  restrain  the  defendants 
and  all  officers  and  servants  of  the  company  from  dealing  with 
the  partnership  property,  an  account  of  the  debts  and  liabilities 
of  the  company,  and  to  have  the  property  applied  towards  the 
payment  of  its  debts  and  liabilities.    Held  that  some,  at  least. 


(/)  Bagshaw  v.  The  Eastern  UDion       (g)  2  CoU.  629.    8.  C.  10  Jnr.  421. 
Bailway  Co.,  7  Hare,  115.    S.  C.  18  L.       (h)  Decks  ▼.  Stanhope,  13  L.  J.  (N. 
J.  (N.  8.)  198.    2  H.  &  Tw.  201.  8. 
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of  the  absent  Bhareholders  who  had  paid  up  the  disputed  calls, 
oaght  to  be  made  parties  to  the  Buit.({) 

In  a  suit  by  stockholders  of  a  corporation,  against  the  directors 
and  secretary,  to  restrain  the  fraudulent  over  issue  of  stock,  and 
the  appropriation  of  the  corporate  funds  or  property  by  the  de- 
fendants to  their  own  use,  all  the  stockholders  must  join ;  or  the 
suit  be  brought  by  one  or  more  for  the  benefit  of  himself,  or 
themselves,  and  all  others  interested,  (i) 

In  a  suit  by  the  directors  of  a  joint  stock  company,  on  behalf 
of  themselves  and  all  others  the  shareholders,  seeking  to  have 
the  benefit  of  an  agreement  entered  into  by  an  agent  of  the  com- 
pany, it  is  not  necessary  that  all  the  shareholders  should  be  made 
parties.  (Z)  So  where  a  bill  was  filed  by  the  trustees  of  a  life 
assurance  company,  to  have  a  policy  delivered  up  to  be  canceled, 
on  the  ground  of  fraud,  the  shareholders  being  very  numerous, 
and  the  plaintiffs  alleging  that  they  could  not  ascertain  the 
names  of  all ;  it  was  held  not  to  be  necessary  to  make  them 
parties,  (m)  And  a  bill  may  be  filed  by  a  few  shareholders  in  a 
joint  stock  company,  on  behalf  of  themselves  and  all  other  share- 
holders, where  its  object  is  to  compel  a  duty  in  which  all  the  pro- 
prietors have  a  common  interest.  But  where  a  bill  brings  into 
question  matters  in  which  the  interests  of  the  proprietors  differ, 
all  the  members  of  the  company  must  be  parties  to  the  8uit.(n) 

So  in  the  instance  of  creditors  seeking  an  aocount  of  the  estate 
of  their  deceased  debtor,  for  the  payment  of  their  demands,  a 
few  suing  in  behalf  of  the  rest  may  substantiate  the  suit,  and 
the  other  creditors  may  come  in  under  the  decree,  (o) 

In  HaHett  v.  Hallettj{p)  Chancellor  Walworth  declares  the  rule 
upon  this  subject  as  follows :  ^^  If  there  are  many  parties  stand- 
ing in  the  same  situation  as  to  their  rights  or  claims  upon  a 
particular  fund,  and,  where  the  shares  of  a  part  cannot  be  deter- 
mined until  the  rights  of  all  the  others  are  settled  or  ascertained, 
as  in  the  case  of  creditors  of  an  insolvent  estate,  or  residuary 

{%)  Ricbardaon  v.  Larpent,  2  Y.  &  (m)  Fenn  ▼.  Craig,  8  T.  &  OolL  216. 
Coll.  607.    8.  C.  7  Jur.  691.  B.  C.  8  Jur.  22. 

{*)  Well«  V.  Jewett,  11  How.  Pr.  Rep.  (n)  Mocatta  ▼.  Ingilby,  6  L.  J.  (N. 
242.    BeU  V.  Mali,  Id.  264.  S.)  145. 

(0  Taylor  t.  Salmon,  4  Myl.  d&  C.  184.        Co)  Golds.  Eq.  99.    2  Ves.  812. 

(jp)  2  Paige,  19. 
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legatees,  all  the  parties  interested  in  the  fund  xnnst,  in  general, 
be  brought  before  the  court,  so  that  there  may  be  but  one  account, 
and  one  decree,  settling  the  rights  of  all.  And  if  it  appears  on 
the  face  of  the  complainant's  bill  that  an  account  of  the  whole 
fund  must  be  taken,  and  that  there  are  other  parties  interested 
in  the  distribution  thereof,  to  whom  the  defendants  would  be 
bound  to  render  a  similar  account,  the  latter  may  object,  that  all 
who  have  a  common  interest  with  the  complainants,  are  not  be- 
fore the  court.  In  these  cases,  to  remedy  the  practical  incon- 
venience of  making  a  great  number  of  parties  to  the  suit,  and 
compelling  those  to  litigate  who  might  otherwise  make  no  claim 
upon  the  defendants,  or  the  fund  in  their  hands,  a  method  has 
been  devised  of  permitting  the  complainants  to  prosecute  in  be- 
half of  themselves  and  all  others  standing  in  the  same  situation, 
who  may  afterwards  elect  to  come  in  and  claim  as  parties  to  the 
suit,  and  bear  their  proportion  of  the  expenses  of  the  litigatiott" 

Yet  the  rule  allowing  one  creditor  to  sue  in'^behalf  of  himself 
and  all  the  other  creditors  must  be  understood  with  this  limit- 
ation— that  the  bill  be  not  filed  for  any  peculiar  interest  of  the 
plaintiff,  but  it  must  be  one  where  all  the  creditors  have  a  com- 
mon interest  with  him  in  all  the  objects  of  the  bill.(f)  There- 
fore a  mortgagee  cannot  sue  in  behalf  of  all  the  creditors,  in 
regard  to  his  mortgage  debt ;  for  he  has  no  common  interest 
with  the  creditors  at  large  in  enforcing  it.(r)  So,  if  the  plaintiff 
seeks  to  establish  a  priority  of  right  or  charge,  he  cannot  file  a 
bill  on  behalf  of  all  the  creditors ;  but  the  latter  must  be  actual 
parties ;  for  the  suit  is  not  homogeneous,  or  for  objects  equally 
beneficial  to  all  the  parties.  Therefore  each  creditor  has  a  dis- 
tinct right  and  interest  to  contest  the  plaintiff's  claim,  (a) 

A  member  of  a  class  of  the  community  having  a  common 
interest  in  the  subject  matter,  cannot  maintdn  an  injunction 
suit,  in  his  own  name,  or  for  his  individual  benefit.  Thus,  an 
artisan  of  a  particular  calling  cannot  sue  alone,  to  enjoin  a  vio- 
lation of  the  statute  restricting  state  prison  labor,  on  the  ground 


[?! 


Story's  Eq.  PI.  ^^  101, 157, 158.         ($)  Newton  v.  Earl  of  Egmont,  5  Sim« 
Bumey  v.  Morgan,  1  Sim.  &  Stiu    187.    S.  C.  4  id.  574,  585. 

858.    White  v.  HiUacre,  8  T.  db  GolL 

597. 
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that  sach  violation  is  prejudicial  to  his  trade.  All  most  join^ 
or  he  must  sue  in  behalf  of  himself  and  all  others  who  are  equaDy 
interested  with  him.(^) 

Where  one  of  a  number  of  persons  whose  real  property  was 
assessed  for  a  local  improvement  brought  an  action  which  he 
stated  to  be  on  behalf  of  himself  and  all  such  others,  to  restrain 
the  collection  of  the  assessment  for  irregularity  and  invalidity^ 
it  was  held  that  this  was  not  a  case  in  which  one  person  was  en- 
titled to  sue  on  behalf  of  others.  (t«)  So  a  corporator,  or  tax- 
payer, individually,  or  on  behalf  of  himself  and  all  others,  cannot 
sue  for  an  injury  to,  or  a  misapplication  of,  the  corporate  prop- 
erty or  franchises ;  except  in  case  of  fraud,  corruption,  or  violation 
of  law  on  the  part  of  the  functionaries  intrusted  with  the  corpo*- 
rate  powers  and  duties,  (t;) 

Where  there  is  no  municipal  corporation  to  assert  the  general 
right  of  the  public,  an  individual  proprietor  of  land  to  be  injured 
by  the  perversion  of  a  green  from  its  public  uses  may  maintain 
an  action,  in  behalf  of  himself  and  others  similarly  situated,  to 
prevent  such  perversion,  (w?) 

So,  a  judgment  creditor,  who  has  exhausted  his  remedy  at. 
law,  by  the  return  of  an  execution  unsatisfied,  may  file  a  biU  in 
equity,  to  reach  the  equitable  interests  and  choses  in  action  of 
the  judgment  debtor,  in  behalf  of  himself  and  all  others,  being 
judgment  creditors,  whose  executions  have  been  returned  unsat* 
isfied,  and  who  may  choose  to  come  in  and  contribute  to  the 
expenses  of  the  suit,  (a;)  So  where  many  persons  are  injured  by 
the  flagrant  abuse  by  director,  of  the  extraordinary  privileges 
granted  to  a  corporation,  one  of  the  number  may  sue,  in  behalf 
of  himself  and  all  oth<ers.(^)  So,  one  of  the  officers  and  crew 
of  a  privateer  may  maintain  a  bill  in  behalf  of  himself  and  all 
the  others,  against  the  owners,  for  an  account  of  the  captures.  (2) 
A  suit  by  a  tax-payer,  for  an  injunction  to  restrain  the  imposi- 

(0  Smith  Y.  Lockwood,  1  Code  Bep.  (x)  2  Barb.  Ch.  Pr.  154.    1  Paige,  687. 

K.  8.  819.    S.  C.  10  Legal  Obs.  12.  4  id.  28.    Brinkerboff  v.  Brown,  6  John. 

(«}  BoatoQ  y.  City  of  Brooklyn,  15  Oh.  151. 

Barb.  875.  (y)  Schley  ▼.  Dixon,  24  Geo.  B.  278. 

!v)  Arkenbargh  ▼.  Wood,  82  id.  860.  Carpenter  ▼.  New  York  and  New  Hayen 

19)  Cady  y.  Conger,  19  N.  T.  Bep.  Bail  Boad  Co.,  5  Ab.  277. 

256.  (z)  Good  y.  Blewitt,  18  Yes.  897. 
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tion  or  CQlIection  of  an  illegal  tax,  if  maintainable  at  all,  can 
only  be  brought  in  his  own  behalf,  and  in  behalf  of  all  others 
similarly  situated,  (a) 

The  code  of  procedure,  of  New  York,  afBrms  the  above  prin- 
ciple, in  these  words :  "  When  the  question  is  one  of  a  common 
or  general  interest  of  many  persons,  or  when  the  parties  are 
very  numerous,  and  it  may  be  impracticable  to  bring  them  all 
before  the  court,  one  or  more  may  sue  for  the  benefit  of  the 
whole."  (6)  It  has  been  held  that  the  necessity  of  briogiug  in  as 
parties  others  who  are  interested  in  the  subject  matter  of  the 
suit,  is  in  no  degree  avoided  by  this  section,  where  there  is  noth* 
ing  in  the  pleadings  to  show  that  the  parties  come  within  the 
conditions  of  the  section,  either  as  to  number  or  position.(c) 

In  Bouton  v.  City  of  Brooklyn,(d)  it  is  said  the  rule  allowing 
the  fiUng  of  a  bill  by  one  person,  in  behalf  of  himself  and  all 
others  interested,  is  adopted  from  necessity,  to  prevent  a  failure 
of  justice.  The  cases  in  which  bills  can  be  thus  filed  are  cases 
in  which  the  others  have  a  choice  between  that  and  nothing,  (e) 

Whenever  a  bill  is  filed  by  one  in  behalf  of  himself  and  others, 
it  should  expressly  show  that  it  is  so  filed.  (/)  And  the  parties 
must  not  assume  a  corporate  name ;  for  if  they  assume  the  style 
of  a  corporation,  the  bill  cannot  be  sustained.  (^)  In  NewYork, 
provision  is  now  made  by  statute,  in  cases  of  voluntary  associa- 
tions, or  joint  stock  companies,  consisting  of  seven  or  more  per- 
sons, that  they  may  sue  or  be  sued  in  the  name  of  their  treasurer 
or  president  for  the  time  being.  (A) 

But  numerousness  of  parties  does  not  always,  and  of  necessity, 
constitute  an  exception  to  the  general  rule.(t)  It  is  a  question 
of  convenience,  whether  the  court  will  require  all  to  be  made 

[a)  Wood  ▼.  Draper,  24  Barb.  187.  See  also  Brinkerhoff  ▼.  Brown,  6  id*  151. 

[h)  Code,  ^  119.  Joy  ▼.  Wirtz,  1  Wash.  C.  C.  417. 

[€)  Gamer  ▼.  Wright,  24  How.  Pr.  [g)  Lloyd   ▼.    Lorine,  6   Vca.  778. 

Rep.  144.  Coop.  £q.  PI.  40.     Wendell    t.  Vaa 

[d)  16  Barb.  875.  Rensselaer,  1  John.  Ch.  849.    Good  t. 

[e)  Jones  ▼.  Garcia  Del  Bio.  T.  &  R.  Blewitt,   18  Yes.  897.    16  id.  821.    2 


i; 


297.  Yes.  sen.  812.    Story's  £q.  PI.  ^  496, 7. 

(/)  Leigh  V.  Thomas,  2  Yes.  218.        (h)  Laws  of  1849,  p.  889.    Laws  of 
Brown  ▼.  Ricketts,  8  John.  Gh.  658.    1861,  p.  888. 

(0  11  Geo.  Rep.  645. 
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parties.  (£)    The  nile  is  a  rule  of  discretion^  rather  than  of  abso- 
lute right.  (Z) 

It  has  been  held  that  twenty  creditors  interested  in  a  real 
estate  are  not  so  large  a  number  that  the  court  will^  on  the 
ground  of  inconvenience,  alone,  allow  a  few  of  them  to  represent 
the  others,  and  dispense  with  such  others  as  parties,  (m) 

In  all  cases  where  the  exception  to  the  general  rule  is  allowed^ 
on  the  ground  of  the  numerousness  of  parties,  it  is  proper  to 
allege  in  the  bill,  unless  it  is  otherwise  apparent  upon  its  face, 
that  the  parties  are  too  numerous  to  make  it  practicable,  even  if 
ihey  were  known,  to  prosecute  the  suit,  if  all  were  made  parties,  (o) 

The  general  rule  being  established  for  the  convenient  admin- 
istration of  justice,  ought  not  to  be  adhered  to  in  cases  in  which, 
consistently  with  practical  convenience,  it  is  incapable  of  appli- 
cation ;  for  then  it  would  destroy  the  very  purpose  for  which  it 
was  established.  (^)  The  exceptions  therefore  turn  upon  the 
same  principle  on  which  the  rule  is  founded.  They  are  resol- 
vable into  this,  either  that  the  court  must  wholly  deny  the 
plaintiff  the  equitable  relief  to  which  he  is  entitled,  or  that  the 
relief  must  be  granted  without  making  other  persons  parties. 
The  latter  is  deemed  the  least  evil,  whenever  the  court  can  pro- 
ceed to  do  justice  between  the  parties  before  it  without  disturb- 
ing the  rights  or  injuring  the  interests  of  the  absent  parties,  who 
are  equally  entitled  to  its  protection,  (j^) 

Where  a  distribution  or  application  of  the  personal  estate  of 
a  deceased  person  is  to  be  made  among  his  next  of  kin,  or  among 
persons  claiming  under  a  general  description,  as  for  example, 
among  the  relations  of  a  testator  or  other  person,  where  it  may 
be  uncertain  who  are  all  the  persons  answering  that  description, 
or  the  circumstances  will  make  it  extremely  inconvenient,  a  bill 
may  be  filed  by  one  claimant,  on  behalf  of  himself  and  all  the 
other  persons  equally  entitled.(r)    Such  a  bill  is  maintainable, 

(*)  Hairey  v.  Harvey,  4  Beay.  215.  (p)  Oockbnm  v.  Thompson,  16  Ve«. 

(Z)  Birdsong  ▼.  Birdflong,  2  Head,  826.  Adair  v.  New  River  ^Co.,  11  id. 
(Tenn.)  289.  444.     Wendell  ▼.  Van  Bensselaer,  1 


(m)  Harriaon  t.  Stewaidson,  2  Hare,  John.  Oh.  849. 

580.  (g)  Story's  Eq.  PI.  ^  96. 

(o)  Story's  Bq.  PI.  $  95.     Weld  ▼.  M  Mitl  Bq.  PI.  169.    Story'a  Eq, 

Bonfaam,  2  SioL  A  Sttu  91.    See  WaU-  PI.  i  105. 
worth  T.  Holt,  4  My.  A  Craig,  619. 
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not  only  upon  the  ground  of  the  supposed  uncertainty  of  the 
persons  answering  the  description^  but  also^  where  they  may  be 
known^  and  yet  they  are  exceedingly  numerous.  («) 

Where  the  different  members  of  an  unincorporated  association 
have  different  interests^  some  being  in  favor  of  winding  up  its 
affairs  and  procuring  a  dissolution,  and  others  opposed  to  it,  a 
bill  may  be  filed  by  some  of  the  shareholders,  on  behalf  of  them- 
selves and  all  agreeing  with  them,  for  such  a  dissolution ;  and 
so  many  of  those  opposed  to  it  as  may  fairly  be  presumed  to 
represent  the  interests  of  all  should  be  brought  before  the  court 
as  defendants ;  and  then  the  bill  may  be  retained  for  discussion 
upon  its  merits.  (^)  So  where  a  shareholder  in  a  projected  com- 
pany filed  a  bill  on  behalf  of  himself  and  all  other  shareholders^ 
except  the  defendants,  who  were -called  a  finance  committee, 
stating  that  he  and  other  shareholders  had  paid  their  deposits, 
and  that  the  finance  committee  had  the  sole  control,  and  had 
repaid  $175  on  some  of  the  shares,  and  prajring  an  account  and 
apportionment  of  the  surplus  between  the  plaintiff  and  the  other 
shareholders,  it  was  held  that  all  the  shareholders  need  not  be 
parties  to  the  bill,  nor  the  directors  of  the  company*  (t&) 


Seotiok  3. 
joiniJer  op  plaintiffs. 

Several  persons  having  a  common  interest  arising  out  of  the 
same  transaction,  or  subject  of  litigation,  though  their  interests 
be  separate,  may  join  in  one  suit  for  equitable  relief,  provided 
their  interests  be  not  adverse  or  conflicting,  (a)  Thus,  two  or 
more  persons  having  separate  and  distinct  tenements  which  are 
injured  or  rendered  uninhabitable  by  a  common  nuisance,  or 
which  are  rendered  less  valuable  by  a  private  nuisance  which  is 
a  common  injury  to  the  tenements  of  both,  may  join  in  a  suit  to 

(«)  Hallettt  ▼.  Hallett,  2  p£uge,  19.        {d)  Robinson  V.  Bmith,  3  Paige,  222. 

Story's  Eq.  I*L  ^  105.  i  Grant  t.  Van  SchoonboTen,  9  id.  255. 

(i)  WallwortbT.  Holt,  4  My.  &  Cndg,  Alston  ▼.  Jones,  8  Barb.  Ch.  897.    Fel- 

619.  lows  ▼.  Fellows,  4  Cowen,  682. 

(v)  Clements  ▼.  BoweSi  8  Eng.  L.  &, 
£q.  n.  288. 
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restrain  such  nuisance.  (&)  So  where  the  waters  of  a  stream  are 
diverted,  to  the  common  injury  of  the  mills  below,  the  owners  of 
the  mills,  though  their  titles  are  several,  may  properly  unite  in 
one  bill  for  an  injunction. (c)  And  several  judgment  creditors, 
holding  different  judgments,  may  unite  in  filing  a  creditor's  bill, 
to  reach  the  equitable  interests  and  choses  in  action  of  the  debtor, 
or  to  obtain  the  aid  of  the  court  to  enfotce  their  liens  at  law.({2) 
So  different  creditors  of  a  corporation,  having  a  common  interest 
in  the  relief  sought,  may  unite  in  the  same  bill.(e)  Persons 
having  a  common  interest  in  a  trust  fund,  in  moieties,  must  join 
in  a  suit,  where  redress  is  sought  on  account  of  the  fbnd  having 
been  improperly  dealt  with.(/)  And  where  there  is  a  unity  of 
interest  in  the  objects  to  be  attained  b^  the  bill,  the  parties 
seeking  relief  may  join  in  the  same  complaint. (^)  But  all  must 
have  an  interest  in  the  subject  matter  in  controversy,  and  all 
must  be  entitled  to  relief  (A)  Wards,  entitled  to  the  same 
estate,  which  has  not  been  divided,  may  join  in  a  bill  against 
their  joint  guardian  and  his  sureties,  who  were  all  bound  at  the 
same  time,  and  by  the  same  instrument,  (t) 

But  parties  having  a  joint  legal  title  to  personal  property 
cannot,  by  reason  of  an  equity  existing  between  themselves,  join 
in  a  bill  to  redress  an  injury  done  to  their  joint  legal  intere6t.(A;) 
Neither  can  several  complainants  maintain  a  joint  bill  against 
a  defendant  for  several  matters  entirely  distinct  and  unconnected ; 
nor  can  one  plaintiff  demand  relief  as  to  several  distinct  and  dis- 
connected matters,  against  several  defendants,  in  the  same  bill.  (2) 
The  claims  must,  also,  be  owing  to  the  plaintiff  in  the  same 
right.  Thus,  an  executor  cannot  join  in  the  same  bill  a  claim 
for  a  debt  due  him  individually,  with  one  for  a  debt  due  to  him 
in  his  representative  capacity,  (m) 

(6)  Murray  v.  Hay,  1  Barb.  Ch.  59.  (/)  Munch  ▼.  Cockbrill,  8  Sim.  219. 

Peck  V.  £ider,  6  Baud.  S.  C.  126.    Blunt  (g)  2  Greene,  (Iowa)  55.     8  Iowa 

▼.   Hay,  4  Sand.  Cb.  862.    Brady  v.  Bep.  448. 

Weeks,  8  Barb.  157.  (h)  14  Ala.  Rep.  186.    17  id.  681. 

(e)  Belknap  ▼.  Trimble,  8  Paige  577.  Page  v.  Townsend,  5  Sim.  896. 

Beid  ▼.  Oifford,  Hopk.  416.  (i)  1  Monroe,  206. 

id)  1  Barb.  Ch.  Pr.  154.    1  Paige,  (*)  19  Ala.  Rep.  747. 

687.    8  id.  820.    4  id.  28.    6  John.  Ch.  (Q  5  J.  J.  Marsh.  154.    6  id.  88. 

151.    12  Barb.  27.  (i»)  1  Boabee  Eq.  (N.  C.)  196. 

(«)  Conro  y.  Port  Henry  Iron  Co»,  12 
Barb.  27. 
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Persons  iiaving  adverse  or  conflicting  interests  in  the  subject 
of  the  litigation  should  not  be  joined  as  complainants  in  the 
snit.(9i)  Thus  it  has  been  held  that  a  husband  cannot  obtain  a 
decree  depriving  his  wife  of  an  estate  held  in  trust  for  her  sepa- 
rate use,  upon  a  bill  filed  against  her  trustees,  in  which  she  is 
joined  with  him  as  a  complainant.  She  should  be  made  a 
defendant  (o)  So  a  bill  to  set  aside  a  will,  which  secures  to  a 
married  woman  and  her  issue  a  share  of  the  property  of  the  tes- 
tator, for  her  separate  use  during  coverture,  is  improperly  filed 
by  the  husband  in  the  names  of  himself  and  his  wife ;  the  inter- 
ests of  the  plaintiffs  being  in  conflict,  (p)  And  generally,  several 
plainti£Fis,  claiming  under  separate  and  distinct  contracts,  cannot 
join  their  claims  in  the  same  bill.(g)  Nor  can  a  party  who  has 
no  interest  be  joined  as  a  plaintiff  with  one  who  has.(r) 

In  a  suit  by  a  landlord,  to  suppress  a  nuisance  caused  to  his 
property  before  he  demised  it,  and  continued  afterwards,  his 
tenant  must  be  joined  as  co-plaintiff.  («) 

Equity  will  not  permit  several  plaintiffs,  by  one  bill,  to  de- 
mand several  matters  perfectly  distinct  and  unconnected,  against 
the  same  defendant.  (^) 

In  New  York  the  code  of  procedure  contains  the  foUowing 
provisions,  in  respect  to  the  joinder  of  plaintiffs :  '^  Every  action 
must  be  prosecuted  in  the  name  of  the  real  party  in  int^est, 
except  as  otherwise  provided  in  section  113 ;  but  this  section 
shall  not  be  deemed  to  authorize  the  assignment  of  a  thing  in 
action  not  arising  out  of  contract.''  (Sec.  111.)  Section  113 
provides  that  "  an  executor  or  administrator,  a  trustee  of  an  ex- 
press trust,  or  a  person  expressly  authorized  by  statute,  may  sue 
without  joining  with  him  the  person  for  whose  benefit  the  action 
is  prosecuted.  A  trustee  of  an  express  trust,  within  the  mean- 
ing of  this  section,  shall  be  construed  to  include  a  person  with 
whom,  or  in  whose  name,  a  contract  is  made  for  the  benefit  of 
another."    Section  117  directs  that  ^^  all  persons  having  an  in- 

(n)  Alston  ▼.  Jones,  S  Barb.  Oh.  897.       (p)  Alston  r.  JoneSi  supra. 
Grant  ▼.  Van  SchoonhoTen,  9  Paige,  265.        [q)  8  Peters,  128. 
Le  Fort  ▼.  Delafield,  8  Bdw.  82.    ^al-        (r)  Fulham  ▼.  McCarthy,  1  H.  L.  Ca. 

ham  ▼.  McCarthy,  1  H.  L.  Oa.  708.    8.  708.    8.  0. 12  Jor.  767. 
C.  12  Jnr.  767.  (s)  5  Mete.  116. 


(o)  Grant  ▼.  Van  SchoonhoTen^  snpnu       (t)  Fellows  ▼.  FqUowSj  4  Cowen,  682. 
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terest  in  the  subject  of  the  action,  and  in  obtaining  the  relief 
demanded,  may  be  joined  as  plaintiffs,  except  as  otherwise  pro- 
vided in  this  title/'  This  section,  it  has  been  held,  now  famishes 
the  rule  as  to  the  parties  plaintiff,  in  all  cases,  whether  such  as 
were  formerly  subjects  of  suits  in  equity  or  of  actions  at  law.(t«) 
The  code  has  adopted,  with  slight  modifications,  the  rule  in  rela- 
tion to  parties  which  formerly  obtained  in  courts  of  equity. 
With  the  exception  in  section  113  that  the  suit  must  be  prose- 
cuted, in  all  cases,  in  the  name  of  the  party  in  interest ;  and  the 
rule  which  prevailed  in  equity,  with  the  modification  above 
stated,  may  be  very  safely  applied  to  cases  under  the  code.(T;) 

Section  119  of  the  code  provides  that  of  the  parties  to  the 
action,  those  who  are  ^^  united  in  interest''  must  be  joined  as 
plaintiffs  or  defendants;  but  if  the  consent  of  any  one  who 
should  have  been  joined  as  plaintiff  cannot  be  obtained,  he  may 
be  made  a  defendant,  the  reason  thereof  being  stated  in  the 
complaint. 

The  ^^nterest"  intended  in  these  sections  is  not  necessarily  a 
joint  interest,  but  it  is  a  common  or  general  interest  in  the  sub- 
ject matter  of  the  suit  or  in  the  relief  sought.  Hence,  several 
persons  having  a  common  interest,  arising  out  of  the  same 
transaction,  or  subject  of  litigation,  though  their  interests  be 
separate,  may  join  in  a  suit,  provided  their  interests  be  not 
adverse  or  conflicting,  (tc;) 

The  distinction  between  parties  who  have  merely  a  common 
or  general  interest,  and  those  who  are  united  in  interest^  in  the 
languid  of  the  code,  is  taken  in  a  recent  case,  (a?)  in  which  it 
was  held  that  the  former  mat/j  and  the  latter  mttst  join  as  plain*- 
tiffs.    The  former  are  proper ^  the  latter  necessary  parties. 

All  persons  who  are  interested  in  a  mortgage  must  be  before 
the  court.  Thus,  a  share  of  Oovent  Garden  Playhouse  had 
h&eiDL  mortgaged,  and  the  mortgagee  assigned  the  mortgage  to  a 
trustee,  in  trust  for  three  persons,  who  contributed  equal  pro^ 

(«)  Loomis  T.  Brown,  16  Barb.  881.  (tcr)  Bobinson  ▼.  Smith,  8  Paige,  222. 

{v)  Wallace  t.  Eaton,  5  How.  Pr.  B.  Grant  v.  Van  ftchoonhoven,  9  id.  266. 

100.    Hollenbeck  v.  Van  Valkenbnrgh,  Als^n  ▼.  Jones,  8  Barb.  Ch.  897. 

Id.  284.    ICodeBep.  N.  8.88.    Brown-  (a;)  McEenzie  v.   L'Amoureaiiz,   11 

/wn  7.  GiffoFd,  8  How.  Pr.  Bep.  896.  Barb.  616. 


352  PARTIES  IN  BQIHTT. 

portions  of  the  money.  The  cause  was  opened  as  a  common 
bill  of  foreclosure,  and  the  ordinary  decree  pronounced ;  but  the 
register,  finding  some  difficulty  in  drawing  up  the  decree,  ap- 
plied to  the  chancellor,  who  said  it  was  a  new  case  in  respect  to 
there  being  joint  tenants,  and  that  it  would  be  impossible  for 
one  to  foreclose  without  making  the  other  two  parties.  The 
cause  therefore  stood  over  for  that  purpose,  (y) 

And  where  there  are  three  joint  lessees  they  must  all  join  aa 
complainants,  (is) 

It  seems  that  if  a  person  is  made  a  plaintiff  without  his 
knowledge,  he  is  not  without  remedy.  In  Keppdl  v.  Bailey(d) 
some  of  the  shareholders  having  been  made  co-plaintiffs  in  the 
bill  without  their  privity  or  consent,  on  their  application  an 
order  was  made,  with  costs,  directing  their  names  to  be  struck 
out,  as  plaintiffs. 

A  motion  by  a  plaintiff  to  have  his  name  stricken  from  the 
bill,  on  the  ground  that  he  was  made  plaintiff  without  his 
authority,  is  too  late  if  not  made  until  after  publication  passed ; 
especially  if  he  knew  the  fact  at  an  early  day.  (6) 

One  who  held  land  as  a  purchaser  under  the  defendant  agreed 
severally  with  the  complainants  to  convey  to  them  respectively 
parcels  of  the  tract,  but  the  defendant  had  previously  agreed  to 
convey  the  whole  tract  to  a  third  person ;  and  he  finally  refused 
to  convey  to  the  complainants,  except  subject  to  that  prior 
agreement,  and  one  of  the  complainants  thereupon  brought  in 
that  {^reement,  for  the  protection  of  all  the  complainants. 
Held  that  they  all  had  a  common  interest  in  enforcing  it  against 
the  defendant,  which  would  justify  their  uniting  together  in  a 
bill  for  specific  performance ;  but  that  the  immediate  vendor  of 
the  plaintiffs  was  a  necessary  party,  (o) 

All  the  plaintiffs  in  an  action  should  appear  by  name,  unless 
they  are  so  numerous  that  it  is  impracticable  for  them  to  do  so. 
Thirty-five,  it  has  been  held,  are  not  too  many  to  join.(cQ 

(y)  Lowe  y.  Morgan,  1  Bro.  C.  C.        (a)  2  Myl.  &.  Keen,  617.    8.  C.  Coopu 
868.  .  temp.  Broagh.  298. 

(z)  Staffor4  ▼.  City  of  London,  1  P.       (b)  Sean  ▼.  Powell,  6  John.  Ch.  260. 
Wms.  423.  te)  Wood  v.  Perry,  Z  Sand.  Oh.  7. 

(ct)  ^k  T.  Tonng,  2  Ah.  i6d. 
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If  several  plaintiffs  join  in  institating  a  snit,  one  of  them  will 
not  be  allowed  to  withdraw  from  the  prosecution  of  it,  unless 
he  makes  out,  to  the  satisfaction  of  the  court,  that  it  is  not 
consistent  with  prudence  to  prosecute  the  suit  further,  (e) 

Where  there  is  a  general  trust  for  creditors,  or  others,  whose 
demands  are  not  distinctly  specified  in  the  creation  of  the  trust, 
inasmuch  as  their  number,  as  well  as  the  difficulty  of  ascertain- 
ing who  may  answer  a  general  description,  might  greatly  em- 
barrass the  due  execution  of  the  tr;ust,  courts  of  equity  will  dis- 
pense with  all  the  creditors  and  others  interested  in  the  trust, 
being  made  direct  parties.  And  it  will  be  sufficient,  if  the  bill 
18  filed  to  enforce  the  due  execution  of  the  trust,  that  it  should 
be  stated  to  be  filed  on  behalf  of  all  interested.  (/)  So,  al- 
though the  general  rule  is  that  in  the  case  of  an  appointment  of 
a  personal  fund  by  the  will  of  a  ftme  covert^  all  the  appointees 
fibould  be  made  direct  parties  to  the  bill  for  the  distribution  of 
the  fund  by  the  executor,  yet  where  the  appointees  are  very 
numerous,  on  account  of  the  inconvenience,  a  suit  may  be 
brought  by  some  in  behalf  of  all.(gr) 

B.  &  S.  gave  a  note  to  A.,  which  B.  alleged  to  be  usurious ; 
and  both  B.  and  S.  confessed  judgment  on  the  note  after  it 
became  due.  B.,  who  was  only  surety  for  S.,  afterwards  filed 
his  bill  against  A.  alone,  to  set  aside  the  judgment,  so  far  as  it 
affected  him,  on  the  ground  of  usury.  No  reason  being  stated 
why  S.  was  not  made  a  party,  it  was  held  that  he,  having  a 
joint  interest  with  B.  to  have  the  jud.gment  set  aside,  should 
have  beep  a  co-complainant;  unless  a  sufficient  excuse  was 
sf»te4  in  the  bill ;  in  which  case  he  should  be  a  defendant.(A) 

Where  several  persons  are  affected  by  a  conmion  chai^  or 
burden,  they  must,  ordinarily,  all  be  made  parties,  not  only  for 
the  purpose  of  ascertaining  and  contesting  the  right  or  title  to 
it,  but  also  for  the  purpose,  if  it  should  be  established,  of  a 
contribution  towards  its  discharge,  among  them8elves.(i) 


(#)  Jeffcoat  T.  Jeffcoat,  8  Law  J.  45.    8im.  A  Sta.  106.    Court  ▼.  Jeffery,  Id. 
(/)  Story's  Eq.  PL  &  216.  106. 

(a)  Id.  (  217.  Manoing  r.  Thadger,  1       (h)  Boaghton  t.  Allen,  11  Paige,  821. 

CO  Story's  Eq.  PI.  $  162. 

45 


354  PABTIES  IN  EQUITY. 


Section  4. 

ACCOUNT. 

Where  one  person  seeks  against  another  an  account  of  a  snm 
of  money  in  which  they  only  are  interested,  they  are  the  only 
parties  necessary.  But  where  many  are  interested  in  seeking 
the  account  they  must  all  be  parties,  (a)  Thus,  where  a  bill  is 
filed  for  an  account  of  certain  allowances  to  be  made  by  lessors 
to  their  lessees,  for  the  taking  of  that  account,  all  the  co-lessees 
are  necessary  parties.  (&)  And  where  a  bill  prays  for  an  account 
of  a  partnership  estate,  all  the  partners  must  be  made  par- 
ties, (c)  So  if  a  crew,  consisting  of  a  large  number  of  persons, 
are  interested  in  an  account  of  prize  money,  all  the  crew  must, 
either  by  representation  or  in  their  own  persons,  be  before  the 
court,  (d) 

Any  person  having  an  interest,  however  small,  in  the  taking 
of  an  account,  may  be  properly  made  a  party  to  a  bill  for  an 
account,  (e) 

Whenever  persons  sue  for  an  account  on  behalf  of  others  as 
well  as  of  themselves,  it  must  appear  that  they  sue  on  behalf  of 
all  who  are  entitled  to  the  account,  or  they  must  make  those  on 
whose  behalf  they  do  not  sue,  defendants.  (/)  Where  an  infor- 
mation was  filed  for  the  establishment  of  certain  charitable 
bequests  out  of  one  common  fund,  and  it  appeared  that  a  com- 
pany which  was  not  before  the  court  was  interested  in  one  of 
them,  this  was  held  a  good  ground  of  demurrer,  (y)  And  in  a 
case  where  legatees  filed  a  bill  for  their  separate  legacies  and  for 
a  general  account,  a  demurrer  for  the  absence  of  the  other  lega- 
tees was  allowed  in  respect  of  the  prayer  for  an  account,  but 
disallowed  in  respect  of  the  prayer  for  the  particular  legacies.  (A) 

Where  the  agent  for  the  owner  of  an  estate,  who  had  posses- 


ii 


[a)  Cal.  on  Par.  118.  («)  Smith  ▼.  Farr,  8  Y.  &  CoH,  828. 

[h)  Stafltord  v.  London,  2  Eq.  Cas.  S.  C.  8  L.  J  (N.  S.)  46. 

Ab.  166.  (/)  Cal.  on  Par.  119. 

(c)  8e©  Moffkt  V.  Farquharson,  2  Bro.  {g)  Attorney-General    v.    Merchant 

C.  C.  888.    Evans  v.  Stokes,  1  Keen,  24.  Tailors'  Co.,  1  M.  &  K.  289. 

{d)  Leigh  v.  Thomas,  2  Ves.  812.  (A)  Atwood  ▼.  Hawkins,  Rep,  Temp, 

Finch,  118. 
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Bion  of  the  leases  of  the  property,  as  such  ageDt,  continued  to 
receive  the  rents  after  the  death  of  the  owner,  it  was  held  that 
a  bill  might  be  filed  by  the  heirs  of  the  deceased  owner^  for  an 
account  by  the  agent.(i) 

An  heir  cannot  come  into  equity  for  an  account  of  the  rents 
and  profits  of  the  estate,  unless  there  is  some  impediment  in 
the  way  of  a  recovery  at  law.(i:) 

Where  an  agent  is  supplied  by  his  principal  with  money  with 
which  he  pays  off  incumbrances  on  land  of  his  principal,  and 
takes  titles  in  his  own  name,  and  sells  the  land  and  receives  the 
proceeds^  a  bill  will  lie  by  the  principal  against  the  agent  for  an 
account.  (Q 

An  agent  or  factor  may  file  a  bill  against  his  principal,  for  an 
account,  (m) 

An  account  may  be  decreed  between  partners,  with  payment 
to  any  partner  of  his  surplus  disbursements  and  profits,  (n) 

In  the  simple  case  of  a  mortgagor  and  a  mortgagee,  they  are 
the  only  necessary  parties  to  a  bill  for  an  account }  but  if  the 
mortgagee  has  assigned,  and  there  has  thus  been  a  change  of 
parties  in  the  transaction,  it  becomes  a  question  whether  the 
account  that  is  required  renders  the  mortgagee  a  necessary 
party.  Calvert(p)  says  the  result  of  the  cases  is,  that  when  pro- 
ceedings are  instituted  for  a  foreclosure,  the  mortgagee  is  not  a 
necessary  party,  if  he  has  assigned  the  whole  of  his  interest,  but 
that,  "  to  prevent  another  account"  he  is  a  necessary  party,  if 
he  has  assigned  only  a  part. 

With  respect  to  redemption,  Sir  John  Leach  says,  in  Ijtorriah 
T.  Mar8haUj(jf)  '^  where  a;  mortgagee  assigns  the  whole  benefit 
of  his  security,  he  is  no  necessary  party  to  a  bill  for  redemption ; 
for  he  has  no  longer  any  interest  in  the  subject.  But  where  he 
assigns,  as  in  this  case,  only  a  part  of  the  benefit  of  his  security, 
his  interest  in  the  subject  continues,  and  he  is  generally  a  neces- 
sary party/' 

(0  Bllera  ▼.  Lockwood,  Clarke,  811 1       (m)  LudlofW  t.  Simond,  2  Cai.  Cas. 
(A)  Butler  V.  HcArdia,  2  McOord  Oh.    in  Er.  1. 
60  (ft)  Collins  V.  Dickensotii  1  Hayv.  S40. 

(0  Hale  y.  mi6,  4  Hmnpli.  ISS.  (o)  Cal.  on  Par.  126. 

{p)  6  Mad*  475. 
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In  Bainbridge  v.  Burton,{q)  one  of  thirty-eight  proprietors 
of  a  newspaper  was  appointed  book-keeper  and  received  the 
moneys  of  the  concern.  A  bill  being  filed  against  him  for  an 
account  &c.^  by  twelve  of  the'proprietors,  on  behalf  of  themselves 
and  the  others,  it  was  held  that  the  remaining  twenty-five  were 
necessary  parties. 

When  there  is  collusion  between  the  executor  of  a  deceased 
debtor  and  a  debtor  to  the  estate,  or  between  the  executor  and  a 
partner  of  the  testator,  a  creditor  may  make  the  debtor,  or  the 
partner,  a  party  to  a  bill  for  an  account,  (r)  And  residuary 
legatees  may  sustain  a  bill  for  an  account  against  the  executor 
and  the  surviving  partner  of  the  testator,  though  collusion  be- 
tween the  executor  and  the  surviving  partner  is  neither  charged 
nor  proved.  («) 

In  New  York,  there  being  no  remedy  at  law  to  protect  the 
rights  of  the  indians  in  respect  to  trespasses  upon  their  reserva- 
tions, the  court  of  chancery  may,  upon  a  bill  filed  by  one  or 
more  of  them  in  behalf  of  themselves  and  the  other  indians  in- 
terested, decree  an  account  for  the  injury  sustained  by  reason  of 
such  trespasses,  and  protect  them  by  injunction  from  future  tres- 
passes. (^)  The  bill  in  this  case  was  filed  by  two  chiefs  who  had 
been  appointed  by  the  general  council  of  chiefs  for  that  pur]K)se, 
in  behalf  of  themselves  and  the  other  individuals  of  the  Seneca 
nation  of  indians,  residing  on  their  several  reservations. 

Where,  upon  a  bill  for  a  general  account  between  A.  and  B. 
a  question  arose  as  to  certain  items,  whether  they  ought  to  be 
charged  against  A.  or  against  0.  with  whom  A.  and  B.  had  mu- 
tual dealings,  it  was  held  that  0.  was  not  a  necessary  party,  (v) 

So  wherever  different  persons  are  interested  in  an  account, 
although  not  in  the  same  right,  they  should  all  be  joined;  as  for 
instance,  heirs  and  personal  representatives,  residuary  legatees 
and  distributees,  mortgagors  and  mortgagees,  and  their  assignees ; 
persons  receiving  and  holding  assets  in  succession,  in  virtue  of 

^  2  BeaT.  589.  (t)  SiroDff  ▼.  Watennan,  11  Paige,  687. 

)  Newland  ▼.  Champion,  1  Yes.  10&  (u)  Parthex  t.  ClamaDS,  6  Beavaa, 

»  BowBhar  y.  Watkins,  1  Ross.  &  165. 
M.  277. 
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their  representative  character ;  and  persons  having  distinct  in- 
terests in  the  same  security,  either  jointly,  or  in  succession. (t;) 


Sectiok  5. 

AGENTS. 

A  mere  agent  cannot  prosecute  a  suit  in  his  own  name,  for  the 
benefit  of  his  principal,  (a)  If  he  has  an  authority  to  sue,  he 
must  bring  his  suit  in  the  name  of  his  principal.(6)  Thus,  a  bill 
by  the  agents  of  a  foreign  corporation  must  be  in  the  name  of 
the  corporation,  if  it  has  power  to  sue,  or  if  not,  then  in  the 
names  of  the  individuals  composing  it ;  or,  if  they  are  very  nu- 
merous, in  the  names  of  a  few  on  behalf  o^all.(c) 

If  a  mere  agent  be  joined  as  co-plaintiff  with  his  principal, 
this  is  a  ground  of  demurrer.(tf)  Thus,  where  individuals  who 
were  merely  agents  in  England  for  the  Spanish  government,  were 
joined  with  the  king  of  Spain,  as  plaintiffs,  in  a  bill  for  an  account 
of  moneys  belonging  to  that  government,  in  the  hands  of  the  de- 
fendants, and  the  defendants  demurred  generally,  to  the  bill,  on 
the  ground  that  the  agents,  having  no  interest  in  the  subject 
matter  of  the  suit,  ought  not  to  have  been  made  co-plaintiffs 
with  the  king  of  Spain,  the  court  allowed  the  demurrer,  (e) 

A  person  authorized  under  a  power  of  attorney  to  commence 
a  suit  in  chancery  in  the  name  of  another,  need  not  state  the 
power,  in  the  bill.  And  even  if  the  power  does  appear,  there 
still  will  be  no  occasion  to  produce  and  prove  the  power  of  attor- 
ney, at  the  hearing.  But  in  case  the  statement  appears,  the 
court  will  direct  the  master  to  inquire  whether  the  person  who 
has  instituted  the  suit  was,  at  the  time  of  commencing  the  same, 
and  still  is,  authorized  to  prosecute  the  same  in  the  name  of  the 

(9)  Story's  Eq.  PI.  ^219.    HiDdmarah  (b)  Leigh  t.  Thomas,  2  Yes.    812. 

y.  SoathKAte,  8  Rius.  828.    Holland  y.  Oakey  y.  Bard,  8  £dw.  482. 

Prior,  1  My.  &  K.  287.    Palk  y.  Clinton,  (e)  Ibid. 

12  Yes.  48.    Hobart  y.  Abbott,  2  P.  (d)  King  of  Spain  y.  Machado,  4 

Wma.  648.  Boss.  288. 

(a)  Bedfleld  y.  Middleton,  7  Bosw.  (0)  King  of  Spain  y.  HuUett,  2  Sim. 

649.  29S>  note  (1}. 
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plaintiff.  And  in  case  he  is  bo  authorized^  then  the  master  pro- 
ceeds to  take  the  usual  accounts.  (/) 

An  agent,  or  factor,  may  file  a  bill  against  his  principal,  for 
an  account.  (^) 

A  son,  who  in  any  particular  transaction,  acts  as  the  mere 
agent  of  his  father,  ought  not  to  be  made  a  party  to  a  bill  for 
an  account  of  it  ;(h)  nor  a  wife,  who  is  merely  the  agent  of  her 
husband,  (i) 


Section  6. 

ALIENS. 

An  alien  cannot  £le  a  bill  for  a  specific  performance  of  a  con- 
tract  respecting  lands  ;  because  a  decree  will  not  be  granted  to' 
him  for  that  purpose ;  an  alien  being  incapable  of  holding  land 
to  his  own  use.  (A;)  But  an  alien,  who  is  not  an  alien  enemy, 
labors  under  no  disability  in  suing  for  a  personal  demand.  (Q 
And  under  some  circumstances,  even  an  alien  enemy  may  be  a 
plaintiff  in  a  suit  in  chancery,  (m)  But  he  cannot  file  a  bill,  of 
any  description,  if  he  be  resident  in  the  enemy's  country,  (n) 

An  alien  carrying  on  trade  in  an  enemy's  country,  though 
resident  there,  and  also  in  the  character  of  consul  of  a  neutral 
state,  is  considered  an  alien  enemy ;  and  as  such  he  is  disabled 
from  suing,  and  his  property  is  liable  to  confiscation.  A  plea  of 
alien  enemy  would  be  allowed  to  a  bill  for  relief;  but  whether  it 
would  hold  to  a  bill  of  discovery  merely  as  a  defense  to  an  action 
at  law,  is  an  unsettled  question,  (o)  Story  says  that  ^' upon 
principle  there  would  not  seem,  ordinarily,  to  be  any  solid  ground 
for  any  distinction",  (jp) 


(f)  Ednej  t.  Jewell,  6  Mad.  166.  (Z)  Edw.  on  Par.  216.    Gal.  on  Par. 

16  Yes.  164.  Morley,  10  John.  70.    Bell  t.  Chapman, 


(jr)  Ludlow  y.  Simond,  2  Gai.  Gas.  in    810.     1  Atk.  61. 

(t)  LeTexier  ▼.  liarg.  of  Anspach,    Bosh  ▼.  Browni  2  Id.  397.    Glarke  t. 


Er.  I.  (m)  lb. 

Gartwright  y.  Hateley,  1  Vee.  292.        (n)  Omychnnd  ▼.  Barker,  1  Atk.  21. 


(k)  Orr  y.  Hodgson,  4  Wheat.  466.    Id.  188. 
Goop.  JBq.  PI.  26.    And  see  8  Har.  A       (o)  Allbrecht  ▼.  Soasman,  2  Vet.  6b 
HcHen.  826.  B.  828. 

ip)  Story's  Bq.  f  68. 
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In  a  case  in  England,  an  application  was  made  for  leave  to 
prove  a  debt  under  a  commission  of  bankruptcy,  which  the  com- 
missioners refused  to  admit,  upon  the  objection  that  the  credit- 
ors applying  to  prove  were  alien  enemies.  The  lord  chancellor 
said,  '^  If  this  had  been  a  debt  arising  from  a  contract  with  an 
alien  enemy,  it  could  not  possibly  stand ;  for  the  contract  would 
be  void.  But  if  the  two  nations  were  at  peace  the  right  would 
survive." (gr)  The  old  rule  was  that  so  long  as  the  war  lasted, 
no  alien  enemy  could  sue.(r) 

In  Daubigny  v.  DevaUon{8)  the  court  say,  "  It  is  now  settled 
that  alien  friends  'have  a  right  to  institute  suits  in  the  king's 
courts  for  recovery  of  their  rights ;  they  come  into  this  coun- 
try either,  as  was  formerly  the  case,  with  a  letter  of  safe  conduct, 
or  under  a  tacit  permission,  which  presumes  that  authority.  So, 
'if  they  continue  to  reside  here  after  a  war  breaks  out  between 
the  two  countries,  they  remain  under  the  benefit  of  that  pro- 
tection, and  are  impliedly  temporary  subjects  of  this  kingdom. 
But  if  the  right  of  suing  for  redress  of  the  injuries  they  receive 
were  not  allowed  them,  the  protection  afforded  them  would  be 
incomplete,  and  merely  nominal.  Thi^  claim  to  the  protection 
of  our  courts  does  not  apply  to  those  aliens  who  adhere  to  the 
king's  enemies.  They  seem,  upon  every  principle,  to  be  incapa- 
citated for  suing  either  at  law  or  in  equity." 

It  is  provided  by  statute,  in  New  York,  that  whenever  any 
person  shall  be  disabled  to  prosecute  in  the  courts  of  the  state, 
by  reason  of  his  being  an  alien  subject  or  citizen  of  any  country 
at  war  with  the  United  States,  the  time  of  the  continuance  of 
such  war  shall  not  be  deemed  any  part  of  the  respective  periods 
limited  for  the  making  of  any  entry,  or  the  comnaencement  of 
any  action,  (f) 

It  seems  that  an  alien  may  take  a  mortgage  on  real  estate ; 
and  is  entitled  to  come  into  a  court  of  equity  to  have  the  mort- 
gage foreclosed  and  the  lands  sold,  for  the  payment  of  his 
debt.(i*) 

(q)  Ex  parte  Boussmaker,  18  Ves.  71.  Allbrecht  v.  Sussman,  2  Ves.  &  B.  828. 

See  also  Hamersley  y.  Lambert,  2  John,  («)  Mitf.  PI.  227  (m).    2  Anst.  R.  467 

Ch.  608.  (0  2  R.  B.  298,  ^  82. 

(r)  Brandon  ▼.  Ne^bitt,  6  T.  B.  28.  («)  Hughea  y.  Edwar4a,  9  Wheat  48. 
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The  setting  up  of  a  plea  of  alienism  in  the  plaintiff^  in  order 
to  defeat  his  bill,  is  discountenanced  by  the  courts,  (v)  But  the 
court  of  chancery  will  not  protect  a  foreigner's  copy  right. (tr) 

An  alien  sovereign,  or  an  alien  corporation,  may  maintain  a 
suit  in  equity,  in  this  country,  (a;)  By  the  constitution  of  the 
United  States  foreign  sovereigns  and  states  are  expressly  author- 
ized to  sue  in  the  courts  of  the  United  States. 

The  true  effect  of  the  disability  of  an  alien  enemy  is  only  to 
suspend  the  commencement  of  any  suit  during  the  war ;  or,  if 
the  suit  is  already  commenced,  to  suspend  its  further  progress 
until  the  return  of  peace,  (y) 


Section  7. 

ASSIONOB  AND  ASSIGNEE. 

Where  a  person  having  a  demand  due  to  him  assigns  part  of 
it  to  different  persons,  to  secure  the  payment  to  them  of  spe- 
cific sums,  in  succession,  a  court  of  equity  has  jurisdiction  of  a 
suit  by  one  of  the  assignees,  to  collect  his  part  of  the  demand,  (a) 
An  assignment,  for  a  valuable  consideration,  of  demands  hav- 
ing, at  the  time,  no  actual  existence,  but  which  rest  in  expec- 
tancy merely,  is  valid  in  equity,  as  an  agreement,  and  takes 
effect  as  an  assignment,  when  the  demands  intended  to  be 
assigned  are  subsequently  brought  into  existence.  (&)  The 
assignee  may  then  sue  thereon.  Upon  this  principle,  a  claim 
against  a  foreign  government,  for  indemnity  on  account 'of  an 
illegal  capture,  is  assignable  in  equity,  so  as  to  authorize  the 
assignee  to  sue  thereon,  (c) 

Where  one  to  whom  a  contract  for  the  sale  of  land  has  been 
assigned  brings  a  suit  for  specific  performance,  his  assignor  is  a 

[v)  Wya(t*8  Pr.  Reg,  800,  827.  (y)  Story's  Eq.  (  54    Hammerdey 

w)  Belondre  v.  Shaw,  2  Sim.  .287  ▼.  Lambert,  2  John.  Ch.  608. 

x)  2  Bligh,  N.  S.  61.    1  Bow,  N.  S.  (a)  Field  ▼.  Mayor  &c  of  New  Torl^ 

179.    1  Simons,  94.    2  Gall.  105.    8  2  Sel.  179.    Cook  ▼.  Genesee  Mata^ 

Wheat.  464.    4  John.  Ch.  870.    Adams*  Ins  Co.,  8  How.  Pr.  Bep.  614. 

£q.  814.    Duke  of  Brunswick  t.  King  (b)  Ibid. 

of  Hanover,  6  BeaTan,  1.  (e)  Couch  t.  Dehtplaine,  2  ]^  1[.  Kap^ 

897.  * 
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proper  party.  (cQ  So  where  the  assignee  of  a  patent  in  part  sues 
for  a  violation  of  the  patent,  the  patentee  is  a  necessary  party,  (e) 
Where  a  mortgage  was  made  to  secure  £500,  and  assigned  by 
the  mortgagee  to  secure  £350,  it  was  held  that  the  assignee 
could  not  foreclose  without  bringing  the  assignor  before  the 
court. (/)  In  Blake  v.  Jones ^{g)  where  two  persons  were  left 
executors  and  also  residuary  legatees,  and  one  assigned  all  his 
residue,  his  assignee  was  allowed  to  sue  for  his  share  without 
making  him  a  party. 

An  assignee  of  an  assignee  of  a  copartner  in  a  joint  purchase 
and  sale  of  lands  may  sustain  a  bill  in  equity  against  the  other 
copartners  and  the  agent  of  the  concern,  to  compel  a  discovery 
of  the  quantity  purchased.  (A) 

Chancery  is  not  bound  to  take  notice  of  any  interest  acquired 
by  purchase,  in  the  subject  matter  of  a  suit,  while  the  action  is 
pending,  (t)  He  who  purchases  during  the  pendency  of  a  suit 
is  bound  by  the  decree  that  may  be  made  against  the  per- 
son from  whom  he  derives  title.  The  litigating  parties  are 
exempted  from  the  necessity  of  taking  any  notice  of  a  title  so 
acquired.  As  to  them,  it  is  as  if  no  such  title  existed.  Other- 
wise suits  would  be  interminable ;  or,  which  would  be  the  same 
in  effect,  it  would  be  in  the  pleasure  of  one  party,  at  what 
period  the  suit  should  be  determined.  (A;)  Where  the  complain- 
ant assigns  his  interest  in  the  suit,  pendente  litCy  if  the  defend- 
ant wishes  to  have  the  suit  brought  to  an  end,  his  proper  course 
is  to  apply  to  the  court  for  an  order  that  the  assignee  proceed 
and  file  a  supplemental  bill  in  the  nature  of  a  bill  of  revivor, 
within  such  time  as  shall  be  prescribed  by  the  court ;  or  that 
the  bill  be  dismissed  (2)  Where  the  complainant,  after  the 
commencement  of  the  suit,  makes  an  assignment  of  his  inter- 
est, under  the  insolvent  laws  or  in  banbruptcy,  the  assignee 

(d)  Yoorhaes  v.  DeMyer,  8  Sandf.  Ch.  194.    Murray  v.  Ballott,  1  John.  Ch.  677. 

014.                                                        .  Eades  ▼.  Harris.  1  Y.  dt  Col.  280.  Green- 

e)  8  McLean,  8M).  wich  Bank  ▼.  Loorois,  2  Sandf.  Ob.  70. 

^)  Hobert  v.  Abbott,  2  P.  Wms.  648.  Metcalfe  v.  Palvertoft,  2  Yes.  &  B.  204. 

^)  8  AnaU  661.  Story's  Bq.  PI.  J  166. 

Ik)  Pendleton ▼.Wambiirsie,4Cranch,  (k)  11  Ves.  197.    2  Yes.  &  B.  200. 

73.  (0  Sedgwick  y.  Clereland,  7  Paige, ' 

(t)  Cook  ▼.  Mancios,  6  John.  Ch.  89.  287. 
Bishop  of  Winchester  ▼.  Paine,  11  Yes. 

46 
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most  be  made  a  party^  before  the  suit  can  be  farther  proceeded 
in.(m)  An  assignee  of  an  interest  in  the  suit  cannot  be  made  a 
party  withont  a  supplemental  biIL(»)  Where  the  plaintiff  sells 
his  whole  right  to  the  subject  matter  of  a  suit,  either  before  or 
after  a  decree,  the  purchaser  cannot  carry  on  the  litigation  for 
his  own  benefit,  in  the  name  of  the  vendor.(o)  But  where  a 
creditor's  bill  was  filed  in  the  plaintiff's  name,  after  he  had 
assigned  the  judgment,  upon  an  agreement  that  a  bill  was  to  be 
so  filed,  it  was  held  that  the  objection  was  technical,  and  not  a 
groupd  for  requiring  a  revival,  (p) 

To  a  bill  by  a  subsequent  assignee  of  a  bond  for  title  to  land, 
the  assignors  of  the  bond  are  not  necessary  parties,  (j)  Neither 
is  the  assignor  of  a  note  a  necessary  party  to  a  suit  by  the  as- 
signee, against  the  maker,  to  recover  the  amount  of  the  note.(r) 
Nor,  after  the  assignment  of  all  the  assignor's  interest  in  a  chose 
in  action,  can  a  bill  in  equity  be  filed  in  his  name.(«)  On  this 
principle,  in  a  case  in  which  stock  was  standing  in  the  names 
of  trustees,  a  legatee,  to  whose  bequest  the  executors  had  ex- 
pressly assented,  was  allowed  to  sue  for  it  without  making  the 
executors  parties. (^)  In  short,  the  rule  is  well  settled  that 
where  all  the  legal  and  beneficial  interest  in  the  subject  matter 
of  a  suit  has  become  vested  in  the  plaintiff,  by  assignment  or 
otherwise,  it  is  not  necessary  that  the  former  proprietors,  or 
assignors,  should  join  in  the  6uit.(t{)  Equity  treats  the  assignee 
of  a  contract  not  assignable  at  law  as  the  party  in  interest,  and 
will  afford  him  relief  in  a  proceeding  instituted  in  his  own 
name.(v)  And  wherever  the  court  can  see,  in  the  particular 
case,  that  there  is  no  necessity  for  the  joinder  of  the  assignor,  in 
order  to  conclude  his  rights,  it  will  not  be  required ;  especially 
after  the  case  has  gone  to  a  hearing,  (t^)  But  where  any  inter- 
Cm)  Seds:wick  t.  Cleveland,  7  Paicre,  240.  Field  y.  Maghee,  6  Paige,  589. 
287.    Lowry  y.  Morrison,  11  Paige,  827.    Rogers  v.  Traders'  Ins.  Co.,  6  id.  588, 

(f»)  Foster  y.  Deacon,  6  Mad.  59.  598. 

(o)  Mills  V.  Hoag,  7  Paige,  18.    Van        (t)  Smith  v.  Brooksbank,  7  Sim.  18. 
Hook  T.  Throckmorton,  8  id.  88.  (u)  Cal.  on  Par.  240.    82  Maine  Rep. 

(p)  Hathaway  v.  Scott,  7  Paige,  178,    848.    Id.  203.    1  B.  Monroe,  210. 

Iq)  6  B.  Monroe,  540.  (v)  Dixon  y.  Baell,  21  III.  Rep.  208. 

(r)  7  Id.  278.  (w)  Day  y.  Cummings,  19  Verm.  Rep. 

(s)  80  Maine  Rep.  418.    CaL  on  Par.    496. 
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est  remains  in  the  assignor,  he  is  a  necessary  party  to  a  suit  by 
ihe  assignee.  (:e) 

Story  lays  downs  the  rule  thus:  '^In  all  cases  where  the  as- 
signment is  absolute  and  unconditional,  leaving  no  equitable 
interest  whatever  in  the  assignor,  and  the  extent  and  validity 
of  the  assignment  is  not  doubted  or  denied,  and  there  is  no 
remaining  liability  in  the  assignor  to  be  affected  by  the  decree, 
it  is  not  necessary  to  make  the  latter  a  party."  (y) 

The  only  party  who  can  be  permitted  to  become  a  party  to  a 
suit,  on  the  death  of  one  of  the  original  parties,  is  the  legal  suc- 
cessor to  the  interest  of  the  party  deceased.  An  assignee,  who 
acquired  his  interest  in  the  subject  matter  of  the  suit  during  the 
lifetime  of  the  deceased  party,  cannot  claim  to  represent  him, 
on  his  death,  (a) 

An  assignee  of  a  chose  in  action  not  assignable  at  common 
law,  need  not  sue  in  the  name  of  the  assignor,  but  may  file  a 
bill  in  his  own  name,  (a) 

If  a  covenantee  assigns  to  another  the  benefit  of  his  covenant, 
and  the  assignee  has  no  privity  with  the  covenantor,  the  cove- 
nantee, in  filing  his  bill  for  a  specific  performance,  against  the 
covenantor,  need  not  make  the  assignee  a  party.  (6)  Yet  where 
the  covenantor  is  privy  to  the  assignment,  the  assignee  must  be 
made  a  party,  (c) 

A  married  woman,  being  entitled  to  a  share  of  the  produce 
of  the  estate  of  a  testator,  joined  her  husband  in  selling  and 
assigning  it  to  a  purchaser.  The  assignors  and  assignee  having 
joined  in  a  suit  for  its  recovery,  it  was  dismissed,  at  the  hearing, 
for  misjoinder ;  but  the  objection  not  having  been  previously 
taken,  no  costs  were  given.  (c2) 

An  assignee  cannot  file  a  bill  against  the  assignor  and  the 
debtor,  unless  he  shows  clearly  that  he  is  unable  to  sue  at  law.(e) 

The  plaintiff  and  his  wife,  who  was  one  of  the  children  of  A., 
agreed  with  the  other  children  to  divide  equally  A/s  property  at 

(t)  Cal.  on  Par.  241.    Story's  Eq.  PI.  (a)  6  Wis.  Rep.  270. 

L168.    Belton  v.  WUliams,  4  Florida  (5)  Cal.  on  Par.  242.    4  Rasa  872. 

»p.  18.  (t)  Ibid. 

(y)  Story's  Eq.  PI.  (  153.  (d)  Padwick  ▼.  PJatt,  11  Beav.  608. 

(z)  17  How.  (U.  S.)  48.  (^)  Hammond  t;  WUks,  2  Jar.  665 
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his  death.  The  plaintiflf's  wife  died  before  A.,  and  the  plaintiff 
was  her  administrator.  He  made  an  assignment  by  which  his 
share  passed,  and  afterwards  filed  a  bill  for  a  specific  perform* 
ance.  It  was  held  that  the  agreement  was  valid,  and  that  the 
plaintiff,  being  a  trustee  of  his  share,  for  the  assignees,  the  suit 
was  properly  instituted  by  hinL(/) 

Where  an  assignment  of  a  bond  is  not  available,  the  court 
will  direct  the  obligees  to  permit  their  names  to  be  used  by  the 
plaintiff,  the  assignee,  in  suing  upon  the  bond.(^) 

An  assignee  of  an  insolvent  debtor  cannot  file  a  bill  of 
revivor.  (A) 

We  have  seen  above,  that  previous  to  the  code  ofprocedurcy  in 
New  Yorky  if  an  assignee  was  only  a  nominal  owner  he  could  not 
sue,  but  the  suit  must  be  brought  by  the  real  party  in  interest ; 
unless  such  assignee  held  such  nominal  interest  as  trustee,  &c.({) 
And  this  is  the  precise  rule  adopted  by  the  code,  which,  while 
requiring  the  action  to  be  brought  by  the  real  party  in  interest, 
excepts  executors  and  administrators,  trustees  of  an  express  trust, 
and  persons  expressly  authorized  by  statute,  who  may  sue  alone, 
without  joining  the  person  for  whose  benefit  the  action  is  prose- 
cuted. (&) 

Where  an  assignment  for  the  benefit  of  creditors  is  made,  by 
which  the  assignee  is  empowered  to  execute  the  trusts,  and  pay 
certain  creditors  of  the  assignor,  and  the  balance  to  the  assignee^ 
the  assignee  may  bring  an  action  in  his  own  name,  without  join- 
ing the  cestuis  que  trust  as  plainti£b.(Q  In  Spragg  v.  Binkes,{m) 
which  was  a  suit  by  the  assignee  of  a  person  who  had  made  a 
general  conveyance  in  trust  for  his  creditors,  and  afterwards 
taken  the  benefit  of  an  insolvent  act  in  respect  of  the  surplus, 
against  the  assignee,  the  trustee  and  mortgagees,  the  bill  was 
dismissed  with  costs. 

If  a  creditor  wishes  to  enforce  the  trusts  of  an  assignment 
made  for  the  benefit  of  creditors,  he  cannot  sue  alone,  but  must 


(f)  Hyde  ▼.  White,  6  Sim.  524.  (*)  Code,  ^  118. 

{g)  Jackson  ▼.  Radford,  4  Price,  274.       (I)  Lewis  t.  Oral 
ih)  Harrison  y.  Ridley,  2  Com.  589.  (m)  5  Vee.  588. 


(0  See  Story's  Eq.  PL  152,  note.    5 
Paise,589.    6  id.  59L 
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make  all  the  other  creditors  provided  for  in  the  assignment  par- 
ties,  either  hy  name^  or  by  bringing  the  suit  on  behalf  of  himself 
and  all  the  other  creditors  who  may  choose  to  come  in  and  take 
the  benefit  of  the  decree,  (ti)  But  the  assignees  themselves  may 
file  a  bill  relative  to  the  trust  estate,  and  to  enforce  its  objects, 
without  making  the  creditors  parties ;  for  the  assignees,  in  such 
a  case,  are  the  proper  representatives  of  them  all.(o) 

The  assignor  of  a  judgment  is  a  necessary  party  to  a  suit  by 
the  assignee  respecting  it,  although  a  power  to  sue  is  contained 
in  the  assignment,  (p) 

In  a  bill  against  the  directors  of  a  company,  seeking  to  charge 
them  with  the  amount  of  losses  occasioned  by  their  misconduct, 
brought  by  A.  and  B.,  shareholders,  on  behalf  of  themselves  and 
other  shareholders,  if  B.  has  assigned  all  his  interest  in  his  shares 
to  C.  before  the  filing  of  the  bill  B.  is  not  a  proper  party  to  the 
suit,  either  in  his  individual  capacity,  or  as  trustee  for  G,(q) 
But  if  the  object  of  the  bill  were  to  dissolve  the  company,  or  to 
subvert  its  articles,  and  especially  if  the  right  to  assign  were  in 
contestation,  the  assignors,  and  the  other  shareholders,  however 
numerous,  might  be  required  to  be  made  actual  parties  to  the 
BTiit.(r) 

It  has  been  held  that  the  assignor  of  a  distributive  share  in  an 
intestate's  estate  was  not  properly  joined  with  the  assignee,  in  a 
bill  against  the  administrator  and  the  other  next  of  kin  for  an 
account  and  payment,  (a) 

But  although  the  original  assignor  is  not,  or  may  not,  under 
all  circumstances,  be  a  necessary  party  to  a  bill  to  enforce  the 
rights  of  the  assignee  under  an  equitable  assignment,  yet  it  is 
generally  if  not  universally  true  that  to  a  bill  to  enforce  or  to 
set  aside  such  rights,  the  assignee  as  the  person  having  the  ben- 

(ft)  Story's  Eq.  PI.  ^  167.    Wakeman  S.)  179.    Cathcart  v.  Lewis,  1  Ves.  Jan. 

y.  Grower,  4  Paige,  28.    Hallett  ▼.  Hal-  463. 

lett,  2  id.  16.    Egberts  ▼.  Wood,  8  id.  (q)  Doyle  v.  Muntz,  5  Hare,  609. 

617.    Weld  T.  Bonham,  2  Sim.  &  Sto.  (r)  Story's  Eq.  PI.  ^  184.    Blain  v. 

91.  A^ar,  1  Sim.  84.    Long  y.  Yomige,  2  id. 

o)  Ibid.    Wakeman  y.  Groyer,  supra.  869. 

p)  Partington  y.  Bailey,  6  L.  J.  (N.  («)  Pulham  y.  McCarthy,  1  House  of 

Lords  Gas.  708.    S.  G.  12  Jur.  767. 
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eficial  interest,  is  a  necessary  party ;  and  a  bill  brought  by  and 
in  the  name  of  the  assignor  alone  would  not  be  maintainable. (^) 

It  is  a  general  rule  that  an  assignee  of  a  thing  in  action  can- 
not sue,  in  chancery,  in  the  name  of  the  assignor.(n)  The  abso- 
lute assignor  of  a  chose  in  action  is  not  a  proper  party  to  a  bill 
thereon.  In  New  York,  after  an  absolute  assignment,  the  as- 
signee, at  law,  as  well  as  in  equity,  is  considered  the  real  party 
to  the  suit  A  decree  in  equity  between  the  defendant  and  the 
assignee  would  have  the  same  effect  at  law  as  if  the  assignor 
were  a  party  to  such  decree.  In  case  of  a  controversy  between  the 
assignor  and  the  assignee,  in  relation  to  the  fact  of  the  assignment 
or  the  assignee's  right,  the  court,  in  its  discretion,  might  require 
the  assignor  to  be  made  a  party,  so  that  both  might  be  bound 
by  the  decree.  But  where  there  is  an  absolute  assignment  in 
writing,  and  nothing  in  the  pleadings  or  proofs  to  induce  a 
belief  that  the  assignor  has  not  parted  with  all  his  interest  in 
the  subject  matter,  the  assignor  should  not  be  joined,  (t;) 

The  author  of  a  work  is  a  necessary  party  to  a  bill  by  the 
purchaser  of  the  copyright,  to  restrain  its  infringement,  if  it  has 
not  been  regularly  assigned  to  him.(ti;) 

Where  the  assignor  is  a  mere  trustee  for  the  benefit  of  a  third 
person,  upon  a  special  trust,  which  he  violates  by  the  assign- 
ment of  the  property,  if  such  third  person  should  file  a  bill  to 
enforce  the  trust  against  the  assignee,  the  trustee,  or  his  proper 
representatives,  should  be  made  parties ;  for  in  such  a  case  the 
proper  decree  would  be  to  compel  the  assignee  to  perform  the 
trust,  and  the  trustee  to  stand  as  a  security  for  having  broken 
the  trust,  (a;) 

(i)  Story'8  £q.  PI.  ^  154.  (v)  Ward  ▼.  Van  Bokkelin,  2  Paige, 

(ii)  Roeen  y.  Traders'  Ins.  Co.,  6    289.    Miller  t.  Bear,  8  id.  466. 

Paige,  588.    Field  ▼.  Maghee,  6  id.  589.       (tcr)  Golbnm  y.  Doncombe,  9  Sim.  151. 

Gleason  y.  Oage,  7  id.  121.  8.  C.  2  Jar.  654. 

(jt)  Burt  ▼.  Dennett,  2  Bra  Cb.  R.  225. 
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Section  8. 

ATTORNEY  GENERAL,  OR  THE  GOVERNMENT,  OR  PEOPLE. 

The  government,  or  as  the  style  is  in  England,  the  crown, 
may  sue  in  a  court  of  equity,  not  only  in  suits  strictly  on  behalf 
of  the  government  for  its  own  peculiar  rights  and  interests,  but 
also  on  behalf  of  the  rights  and  interests  of  those  who  partake 
of  its  prerogatives,  or  claim  its  peculiar  protection,  (a)  Such 
suits  are  usually  brought  in  the  name  of  the  attorney  general,  or 
solicitor  general.  (6) 

In  England,  a  bill  exhibited  by  the  attorney  or  solicitor  gen- 
eral, as  they  merely  exercise  their  office  officially,  is  not  by  way 
of  petition  but  of  informxition  to  the  court  respecting  the  rights 
of  the  crown,  which  it  claims  for  itself,  or  those  who  are  under 
its  inmiediate  protection,  and  the  violation  or  detention  of  those 
rights.  When  the  subject  matter  of  the  information  does  not 
immediately  affect  the  interests  of  the  crown,  the  proceedings 
are  carried  on  in  the  name  and  under  the  direction  of  a  relator, 
who  is  answerable  for  the  propriety  and  conduct  of  the  suit. 
And  for  this  reason  neither  a  feme  covert,  an  infant,  nor  an 
idiot  can  be  a  relator,  (c) 

If  the  superintendence  of  a  public  trust  is  involved,  the  attor- 
ney general  must  be  a  party,  on  behalf  of  the  government.  (cQ 

Where  an  act  threatened  to  be  done  is  one  of  serious  conse- 
quence to  the  public,  such  as  the  execution  of  leases  for  ferry 
privileges,  for  a  term  of  years,  which  leases,  if  made,  will  confer 
rights  of  property,  and  the  fact  of  their  having  been  actually 
granted  might  present  embarassment  in  the  way  of  their  being 
subsequently  set  aside,  the  preventive  remedy  by  injunction  may 
be  resorted  to.  The  ^people,  as  representing  the  general  pub- 
lic— the  body  of  citizens  who  are  aggrieved — are  the  proper 
parties  to  enforce  such  remedy,  (e) 

(a)  Mitf.  £q.  PI.  4.  21  to  24.    Coop.        id)  Adams'  Eq.  812. 
Eq.  21, 101.  (tf)  The  People  v.  Mayor  &o.  of  New 

r6)  Id.  7.  York,  82  Barb.  102. 

(«)  OoldB.  Bq.  91. 
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The  adjoining  proprietors  are  entitled  to  compensation  for  an 
appropriation  of  their  interest  or  property  in  a  street,  to  the 
public  use,  by  a  railway  company,  and  may  have  an  injunction 
to  prevent  the  taking  of  the  property  of  such  persons  by  the 
company  without  first  making  such  compensation,  or  providing 
means  to  make  it.  But  the  people^  not  being  the  individual 
citizens  of  the  state,  but  the  aggregate  body  of  the  public,  hav- 
ing no  property  which  is  traversed  or  touched  by  the  line  of  the 
proposed  rail  road,  and  having  no  private  property  rights  to  pro- 
tect, are  not  entitled  to  an  injunction.  (/)  For  an  injury  to  the 
property  rights  of  a  municipal  corporation,  the  corporation  has  a 
right  of  action,  and  may  prosecute  the  same,  in  its  own  behalf. 
The  ^eopfe  are  not  the  proper  representative*  of  those  rights. (gr) 

In  New  York,  whenever  a  bank  becomes  insolvent  and  unable 
to  pay  its  debts,  a  statute  makes  it  the  duty  of  the  attorney 
general  to  apply  to  a  court  of  equity  for  an  injunction  against 
the  officers  of  the  corporation,  to  restrain  them  from  exercising 
any  of  the  corporate  franchises,  and  for  the  appointment  of  a 
receiver  to  take  charge  of  the  property  and  effects  of  the  insti- 
tution, and  to  collect  and  distribute  the  same  among  the  cred- 
itors. (A)  He  may  also,  in  his  discretion,  proceed  in  equity  for 
the  foreclosure  of  mortgages  given  to  the  state,  (t)  And  he  may 
bring  actions  in  the  supreme  court,  to  restrain  by  injunction^ 
corporations  from  assuming  or  exercising  any  franchise,  liberty 
or  privilege,  or  transacting  any  business  not  allowed  by  their 
charters ;  and  in  the  same  manner  to  restrain  any  individuals 
from  exercising  any  corporate  rights,  privileges  or  franchises  not 
granted  to  them  by  any  law  of  the  state.  (A;)  He  may  also  apply 
for  injunctions  against  insolvent  banking  or  insurance  corpora- 
tions, to  restrain  them  or  their  officers  from  exercising  any  of 
their  corporate  rights,  privileges  or  franchises,  or  from  collecting 
or  paying  out  moneys,  or  transferring  the  property  or  effects  of 
the  corporation.  Such  application  may  be  made  by  the  attor- 
ney general  either  in  behalf  of  the  state  or  of  any  creditor  o|^ 

;/)  People  y.  Law,  S4  Barb.  494.  (0  1  R.  S.  6th  ed.  666,  $  4. 

a}  Ibid.  (A)  8  id.  762,  %  89. 

h)  Attorney  General  v.  Bank  of  Gol- 
nmbia,  1  Paige,  611. 
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stockholder  of  the  corporation.  (Q  A  receiver  may  also  be 
appointed  to  take  charge  of  the  property  and  effects  of  the  cor- 
poration, (tn) 

It  is  the  duty  of  the  attorney-general,  whenever  so  directed 
by  the  commissioners  of  the  land  office,  to  cause  partition  to  be 
made  of  such  tracts  of  land  as  are  held  in  joint  tenancy,  or  ten- 
ancy in  common,  in  which  the  people  of  the  state  are  interested. 
And  for  that  purpose  he  may  do  all  such  acts  as  any  joint  ten- 
ant or  tenant  in  common  is  authorized  by  law  to  do.(9^)  This 
of  course  would  authorize  him  to  bring  a  suit  in  equity,  for  a 
partition,  in  a  case  where  one  could  be  maintained  by  a  joint 
tenant  or  tenant  in  common. 

In  addition  to  cases  above  mentioned  in  which  the  attorney 
general  may  institute  suits,  the  statute  makes  it  his  duty,  gen- 
erally, to  prosecute  and  defend  all  actions  in  the  event  of  which 
the  people  of  the  state  are  interested,  (o) 

In  England,  the  king,  as  parens  patriasy  superintends  the 
administration  of  all  charitieSy  and  acts  by  the  attorney  general, 
who  is  his  proper  officer  in  this  respect  (p)  The  attorney  gen- 
eral is  therefore  a  necessary  party  to  all  suits  for  a  charity 
legacy,  except  where  the  legacy  is  made  a  part  of  its  general 
funds.  (9)  Where  a  legacy  is  given  to  a  charity  corporation, 
upon  trusts  not  corresponding  with  those  upon  which  the  cor- 
poration hold  their  general  property,  the  attorney  general  is  a 
necessary  party  to  a  bill  to  recover  it  from  the  executors,  (r) 

But  where  an  injury  is  done  to  the  public  generally  by  a  nui- 
sance, and  to  persons  individually,  the  latter  may  maintain  a 
bill,  without  making  the  attorney  general  a  party  thereto.  («) 
And  where  a  l^acy  of  a  sum  of  stock  was  bequeathed  to  the 
rector,  chqrch  wardens,  and  overseers  of  the  poor  of  a  parish, 
upon  trust  to  lay  out  and  dispose  of  the  interest  and  dividends 
in  bread  to  be  given  forever,  annually  to  the  poorest  parishion- 

[l)  2  B.  8.  6th  ed.  %  47,  48.  (r)  Corporation  of  the  Sons  of  the 

m)  Ibid.  ^  49.  Glares  y.  Mose,  9  Sim.  610. 

[n)  1  Ibid.  661,  ^  78.  («)  Spencer  ▼.  The  London  and  B!r« 

o)  Id.  487,  ^  1.  mingham  Railway  Co.,  8  Sim.  198.    8. 

:p)  Cal.  on  Par.  805.  0.  7  L.  J.  (N.  S.)  281. 

(q)  Wellbeloved  7.  Jones,  1  Sim.  A 
ptiL40. 
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ers  at  the  discretion  of  the  rector^  charch  wardens  and  overseeni 
for  the  time  heing,  it  was  held  that  the  rector,  church  wardens 
and  overseers  might  file  a  hill  for  the  payment  of  the  legacy, 
and  that  an  information  hy  the  attorney  general  was  not  neces- 
sary. (^) 

A  voluntary  society  entered  into  with  intent  to  provide,  by  a 
weekly  subscription,  for  such  membera  as  should  become  neces- 
sitous, and  their  widows,  is  in  the  nature  of  a  private  charity, 
and  it  is  not  necessary  to  make  the  attorney  general  a  party. (tt) 

To  a  bill  to  avoid  a  lease,  for  the  reason  that  the  lessor  was  a 
lunatic,  the  attorney  general  must  be  a  party. (t;) 


Section  9. 

BANKBUPTS  AND  INSOLVENTS  AND    THEIB  ASSIGNEES. 

After  the  bankruptcy,  a  bankrupt  is  considered  as  the  agent 
of  his  assignees. (a)  If  he  files  a  bill  against  a  morigSLge  debtor, 
for  an  account,  and  payment  of  the  balance,  making  his  assignees 
defendants,  a  demurrer  will  lie,  as  the  interest  which  he  has  in 
the  fund,  founded  upon  the  prospect  of  a  surplus,  is  not  suffi- 
cient to  entitle  him  to  sue.  The  supposition  of  law  is  that  there 
will  be  no  surplus. (6) 

The  inference  from  the  authorities,  in  England,  is  said  to  be 
that  the  authority  of  a  bankrupt  to  sue,  if  it  ever  was  in  reality 
admitted,  exists  no  longer. (c)  In  one  case  the  court  said,  "A 
bankrupt  cannot  bring  a  bill,  certainly.  He  does  not  want  a 
bill  against  his  assignees :  but  where  he  has  a  clear  interest,  and 
the  assignees  refuse,  the  lord  chancellor,  upon  petition,  would 
compel  them,  upon  an  offer  of  indemnity,  to  let  him  use  their 
names.''(c2)  Nor  can  he  maintain  an  action  against  his  assignees 
indirectly  for  ^n  account,  by  charging  fraud  and  collusion  between 
them  and  a  third  party,  where  the  bill  states  no  specific  acts  of 

(/)  MaTor  V.  Nixon,  2  Y.  &  J.  60.  (a)  Knatchbull  ▼.  Kissane,  5  Dow.  P. 

(u)  Anon,  3  Atk.  277.  C.  889. 

(v)  Leigh  V.  Wood,  Rep.  Temp.  Finch,        (6)  Cal.  on  Par.  199. 
185.  U)  Id.  200. 

Id)  Spragg  T.  Blokes,  6  Yes.  687. ; 
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frand  on  the  part  of  the  assignees,  and  prays  no  relief  on  the 
ground  of  fraud,  (e) 

If  one  of  two  co-plaintiffs  is  an  uncertificated  bankrupt,  the 
want  of  interest  in  him  will  be  fatal  to  the  suit  of  both.(/) 

Lord  Eldon  states  the  rule  on  this  subject  as  follows :  '^  The 
bankrupt  laws  vest  in  the  assignees  all  the  property.  With 
respect  to  what  belonged  to  the  bankrupt  previously  to  the  bank- 
ruptcy, they  take  it  as  assignees ;  and  in  most  cases  must  de- 
clare expressly  as  assignees ;  though  there  are  cases  of  specialty ; 
the  bankrupt,  after  the  bankruptcy,  being  considered  as  agent 
for  them.  But  it  is  clear  at  law  the  whole  interest  in  the  prop- 
erty which  was  his  previously  to  the  bankruptcy,  subject  only  to 
the  distinction  as  to  the  local  situation,  is  after  the  bankruptcy, 
legally  vested  in  the  assignees ;  and  so  an  admission  that  the 
commission  legally  issued  and  the  property  is  to  come  to  his 
assignees,  is  an  admission  that  the  equitable  title  is  altogether 
in  the  assignees.  It  is  familiar,  therefore,  at  law,  to  plead 
bankruptcy ;  the  bankrupt  having  no  interest  in  what  he  is  suing 
for.  In  equity  the  whole  order,  management  and  disposition  of 
the  bankrupt's  affairs  are  placed  under  that  authority  which  the 
lord  chancellor  exercises  in  bankruptcy ;  and  there  is  less  diffi- 
culty in  such  a  case  in  not  allowing  a  bill  to  be  filed,  except  in 
particular  cases  or  by  special  permission,  if  the  bankrupt  is  not 
without  remedy,  but  has  a  much  better  and  much  more  beneficial 
remedy."  (gr) 

But  a  bankrupt  may  file  a  bill  for  a  discovery,  as  to  his  ac- 
counts, in  aid  of  a  defense  at  law.(A) 

If  a  sole  plaintiff  becomes  bankrupt,  the  court  takes  care  that 
the  assignees  shall  not  lose  the  benefit  of  the  suit,  except  after 
due  notice.  And  the  assignees  must  file  a  supplemental  bill 
within  a  certain  time,  or  the  original  bill  will  be  dismissed,  (t) 
It  is  said  there  is  no  instance  in  which  the  court  has  taken  upon 
itself  to  interpose  this  rule,  where  there  are  two  plaintiffs,  one 

(tf)  TarletoQ  ▼.  Hornby,  1  Y.  &  Col.  (h)  Lowndes  ▼.  Taylor,  1  Mad.  424. 

178.  (%)  Cftl.  on  Par.  204.    Sedgwick  ▼. 

(/)  Makepeace  ▼.  Hay thorne,  4  Ru88.  Cleveland,  7  Paiffe,  2S7.     Springer  y. 

246.  Vanderpool,  4  Bdw.  862. 

(if)  Benfleld  v.  Solomons,  9  Yes.  83. 
See  also  Story's  Eq.  PL  ^  849. 
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of  whom  is  solvent  and  the  other  insolvent ;  it  being  as  compe- 
tent for  the  solvent  plaintiff  as  it  is  for  the  assignees^  to  rectify 
the  sait.(ik) 

For  property  fraudulently  conveyed  by  the  bankrupt,  his 
assignees,  and  not  individual  creditors,  are  the  proper  parties  to 

The  assignee  of  a  bankrupt,  under  the  bankrupt  law  of  a  for- 
eign country,  is  not  entitled  to  an  injunction  in  the  courts  of  this 
country,  to  restrain  the  transfer  of  property  by  the  bankrupt, 
before  the  recovery  of  a  judgment  by  such  assignee. (m) 

During  the  interval  which  must  elapse  between  the  interlocu- 
tory and  final  decree  in  bankruptcy,  the  bankrupt  has  an  inchoate 
right  to  the  property  which  he  may  acquire  during  such  interval. 
But  as  the  creditors  have  also  the  right,  until  the  final  decree 
and  certificate  granted,  to  coerce  payment  of  their  demands,  and 
may  therefore  seuse  such  property,  by  execution,  a  court  of  chan- 
cery will  interfere,  and,  by  injunction,  protect  the  bankrupt,  in 
th^  enjoyment  of  such  property,  until  it  can  be  ascertained 
whether  he  will  obtain  his  discharge,  the  creditor  being  protected 
by  an  adequate  indemnity,  (n) 

Under  the  United  States  bankrupt  act  of  1851  the  general 
assignee  in  bankruptcy  becomes  vested  with  the  rights  of  prop- 
erty of  one  declared  a  bankrupt,  including  the  right  for  the  ben- 
efit of  creditors  to  set  aside  all  transactions  made  by  the  bankrupt 
to  defraud  his  creditors,  or  in  fraud  of  the  bankrupt  law.(a) 

In  the  case  of  a  commission  of  bankruptcy  virtually  dead,  the 
assignee  of  which  has  not  been  heard  of  for  ten  years,  the  bank- 
rupt cannot  sue  without  either  making  the  assignee  a  party,  or 
showing  that  he  cannot  be  made  a  party,  (p) 

An  official  assignee  in  bankruptcy  having  no  funds  in  hand, 
cannot  be  compelled  to  join  in  a  suit  in  equity  with  the  other 
assignees,  without  being  indemnified  as  to  the  costs.  But  if  he 
improperly  refuses  to  join  in  such  suit  he  may  be  made  a  de- 


[k)  Caddick  v.  Masson,  1  Sim.  502.  (n)  Mtmby  ▼.  Steele,  7  Ala.  Rep.  299. 

I)  Edwards  ▼.  Coleman,  2  Bibb,  204.       (o)  Williams  v.  yenneale,4  Sand.  Ch. 
[m)  Abraham  ▼.  Plestoro,  8  Wend.    886. 

ip)  Bryaot  t.  Beale,  1  Jar.  511. 
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fendant,  and  will  then  incur  the  risk  of  having  to  pay  his  own 
costs,  (j^) 

Where  a  plaintiff  in  equity,  being  found  a  bankrupt,  disputes 
the  validity  of  the  commission,  he  may  proceed  in  the  suit ; 
bringing  his  assignees  before  the  court  by  supplemental  bill ;  and 
he  canuot  be  required  to  give  security  for  co8ts.(r) 

One  of  two  or  more  assignees  of  a  bankrupt  may  sue  in  equity, 
without  the  others  joining  in  the  8uiti(0) 

A  bankrupt  may  file  a  bill  for  an  account,  and  an  injunction, 
without  making  his  assignees  parties  to  the  suit.(^) 

An  insolvent  debtor  is  subject  to  similar  incapacities  to  those 
of  a  bankrupt.  He  may  sue,  however,  if  he  charges  his  assignee 
with  specific  acts  of  collusion,  (tt) 

Where  a  plaintiff  takes  the  benefit  of  an  insolvent  act,  after 
having  filed  a  bill  to  enforce  the  execution  of  an  agreement  or 
trust  relative  to  his  estate  existing  prior  to  his  assignment  under 
the  insolvent  laws,  his  assignees  must  be  made  parties  ;  and  the 
proceedings  will  be  suspended  until  this  is  done.(t7)  Every 
agreement  which  goes  to  show  an  i&solvent  to  be  a  proper  party 
before  his  discbarge,  applies  with  equal  force  to  prove  that  his 
assignees,  after  that  event,  are  equally  so.  They  stand,  in  rela- 
tion to  his  property^  precisely  in  the  place  of  the  insolvent. 
The  assignees  succeed  to  all  the  rights  of  the  insolvent,  which, 
in  behalf  of  the  creditors,  they  are  bound  to  protect  and  defend. 
They  have  the  same  interest  in  the  final  issue  of  the  cause,  and, 
in  the  character  of  assignees,  they  are  entitled  to  be  heard.  (t£;) 
In  Osgood  v.  Franklin{x)  two  of  the  plaintiffs  had  been  dis- 
charged under  an  insolvent  act,  and  another  had  died.  The 
course  taken  was  to  file  a  bill  of  revivor  and  supplement  in  which 
the  assignees  of  the  insolvents  were  made  defendants,  as  well  as 
the  executors  of  the  deceased  plaintiff.  It  was  objected  that 
the  assignees  ought  to  have  been  plaintiffs  ;  but  the  court  held 
that  they  could  not  be  compeUed  to  be  plaintiffs ;  saying  it  was 


(u)  Cal.  on  Par.  202.    Williams  r. 
Kinder,  4  Yes.  887.    Barton  v.  Jayne, 


(q)  Ex  parte  EFans,  8  Dea.  &  Chit. 
470.    a.  C.  1  Mont.  &,  A.  855. 

(r)  Kelly  ▼.  Dowlinsf,  1  Mol.  78.  7  Sim.  24. 

(j)  Wilkins  v.  Fry,  1  Meri?.  244.    S,  (v)  Movan  v.  Hays,  1  John.  Ch.  889. 

C.  2  Rose,  371.  {w)  Deas  ▼.  Thome,  8  John.  551. 

(0  Lowndes  t.  Taylor,  2  Rose,  867.  {x)  2  John.  Ch.  16. 
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sufficient  for  the  merits  of  the  case  that  they  were  before  the 
court. 

It  is  said  that  the  assignee  of  an  insolvent  cannot  file  a  bill  of 
revivor,  (y) 

An  insolvent  debtor  cannot  file  a  bill  of  complaint  touching 
his  estate  unless  all  his  creditors  have  been  paid  ;  for  the  same^ 
with  all  the  rights  of  suing,  vest  in  his  assignees.  (2)  Nor  can 
he  file  a  bill  for  redemption,  in  respect  of  his  right  to  the  surplus. 
But  when  he  has  a  clear  interest,  and  the  assignees  refuse,  the 
court,  upon  a  petition  and  an  offer  of  indemnity,  will  compel 
them  to  let  him  use  their  names,  (a) 

In  a  suit  by  the  assignees  of  an  insolvent,  to  set  aside  a  fraud- 
ulent conveyance,  the  insolvent  is  a  necessary  party. (6) 

One  who  has  made  an  assignment  of  his  property,  under  an 
insolvent  act,  cannot  sue  in  his  own  name,  unless  all  his  creditors 
have  been  paid.(c) 


Section  10. 

CORPORATIONS  AND  ASSOCIATIONS. 

Corporations  may  maintain  such  proceedings  in  equity  as 
individuals  are  entitled  to  maintain,  for  the  recovery  or  preserva- 
tion of  their  rights,  (a)  Thus  a  corporation  may  institute  a  suit 
in  equity  to  set  aside  transactio^  fraudulent  as  against  it, 
although  carried  into  effect  in  its  name  by  members  of  the 
governing  body ;  and  that  right  is  not  affected  by  the  circum- 
stance that  the  attorney  general  has  power,  also,  to  call  in 
question  such  transactions.  (A) 

A  corporation  may  join  in  a  suit  to  establish  a  claim  of 
exemption  on  behalf  of  its  individual  members,  (c)  In  general 
the  courts  will  not  take  notice  of  a  private  corporation,  (d) 
Hence  a  corporation  created  by  a  private  act  of  the  legislature, 

(y)  Harrison  y.  Ridley,  2  Com.  680.  (a)  Grant  on  Corp.  198.    Stoiy's  Eq. 

Iz)  Gill  V.  Fleming,  1  Ridg.  P.  C.  PI.  ^  60. 
481.    Bowser  v.  Hughes,  1  Anstr.  101.  (b)  Id.  199.    1  Ph.  &;  Cra.  1. 

(a)  Spragg  v.  Binkes,  6  Ves.  690.  U)  8  Anstr.  738. 

(6)  Gibton  v.  Thompson,  Hayes,  607.        (d)  16  Vin.  Ah.  198,  pi.  14. 
(c)  GiU  V.  Fleming,  1  Ridge,  P.  0. 481. 
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in  order  to  sustain  a  suit,  must  set  forth  such  parts  of  the  act 
as  are  necessary  to  show  that  it  is  a  corporation,  and  that  it  has 
power  to  6ue.(e) 

A  foreign  corporation  may  sue  in  this  country,  in  like  manner 
as  a  corporation  domiciled  here,  although  it  does  not  appear 
that  a  name  had  ever  heen  given  to  it,  or  that  it  had  ever  sued 
before  in  the  name  in  which  it  brought  its  action  here.(/)  It 
will  be  necessary,  however,  to  prove  at  the  trial,  by  the  proper 
instruments,  that  it  was  legally  constituted  a  corporation, 
capable  of  suing  in  its  own  country,  (gr)  Actions  of  this  kind 
lie  by  the  comity  of  nations,  although  the  corporation  was 
created  in  a  manner  quite  di£ferent  from  that  which  the  law  of 
this  country  requires.  (/*)  In  fact  the  law  of  this  country,  in  all 
the  cases  on  this  subject,  gives  way  to,  and  is  ruled  by  the  law 
of  the  foi-eign  country,  (t) 

It  is  a  general  rule  that  a  court  of  equity  will  not  entertain  a 
bill,  filed  by  a  portion  of  the  members  of  a  voluntary  association ; 
unless  the  others  are  made  defendants. (2;)  But  it  has  been  held 
that  where  the  associates  or  shareholders  of  a  private  association 
are  numerous,  a  bill  may  be  filed  by  one  of  such  associates,  in 
behalf  of  himself  and  all  the  others,  against  the  trustees  of  such 
association,  to  compel  the  execution  of  the  trust,  and  for  an 
account  and  distribution  of  the  funds  and  property  of  the 
association  among  the  shareholders.  It  is  not  necessary  that 
all  the  shareholders  should  unite  in  a  bill  for  that  purpose.(2) 

A  part  of  the  persons  beA>nging  to  a  voluntary  society,  and 
having  a  common  interest,  may  sue  in  behalf  of  themselves  and 
others  having  the  like  interest,  as  part  of  the  same  society,  for 
purposes  common  to  all,  and  beneficial  to  all.(m)  So  a  part  of 
the  members  of  a  German  Lutheran  society,  not  incorporated, 

(0  8  Conn.  Rep.  199.  (h)  1  C.  M.  &  R.  296. 

(/)  Grant  on  Corp.  200.     Story's  Eq.  (i)  Grant  on  Corp.  200. 

PI.  1^55.    Stra.  612.    4  John.  Cb.  827.  (k)  16  IIL  Rep.  251. 

Society  for  Prop.  Gospel  ▼.  Wheeler,  2  (l)  Mann  y.  Butler,  2  Barb.  Ch.  862. 

Oaltis,  106.    Society  fur  Prop.  Gospel  v.  But  see  Pipe  v.   Bateman,   1  Clarke, 

N.  Haven,  8  WheaL  464.    Bank  of  Scot-  (Iowa,)  869. 

land  ▼.  Ker,  8  Sim.  246.  (m)  2  Peters,  666. 

(g)  Id.    Ld.  Ray.  1686.    Ry.&Moo. 
190. 


376  PABTIBS  IN  EQUITY. 

may  file  a  bill  for  an  injunction  to  prevent  their  possession  of 
land  dedicated  to  the  use  of  the  society  irom  being  dtsturbed.(n) 

Where  some  twenty -eight  persons  were  associated  together  for 
the  purposes  of  trade,  the  l^al  title  to  all  their  property  being 
in  a  part  of  them  for  the  benefit  of  the  whole,  it  was  held  to  be 
sufficient  for  those  having  the  legal  title  to  be  made  parties,  de- 
fendants or  plaintiffs,  (o) 

The  act  of  the  legislature,  incorporating  a  company,  usually 
mentions  the  title  under  which  they  may  sue  and  be  sued  in  all 
courts  and  places,  (p)  In  cases  where  the  act  of  incorporation 
authorizes  suits  to  be  commenced  in  the  name  of  the  chairman 
or  one  of  the  directors  of  a  company,  it  is  considered  a  permis- 
sion as  against  their  persons,  only,  and  not  to  enable  the  company 
to  sue  one  of  its  own  body  without  making  the  other  members 
parties,  (g) 

A  bill  may  be  filed  by  the  present  directors  of  a  joint  stock 
company,  on  behalf  of  themselves  and  all  the  other  members  of 
the  company,  against  the  former  directors  of  the  company,  for 
the  purpose  of  being  relieved  against  a  fraud,  in  which  all  tho 
former  directors  are  alleged  to  have  been  involved. (r) 

An  act  of  parliament  for  forming  a  joint  stock  company, 
authorized  all  suits  on  behalf  of  the  company,  to  be  commenced 
in  the  name  of  the  chairman ;  and  in  all  proceedings  in  which  it 
would  have  been  before  necessary  to  state  the  names  of  the  part- 
ners it  was  made  sufficient  to  state  the  name  of  the  chairman, 
only.  Held  that  the  act  did  not  authorize  suits  to  be  com- 
menced by  the  chairman,  against  one  of  the  partners,  without 
making  the  others  parties.  («) 

Some  shareholders  in  a  joint  stock  company  may  institute 
proceedings  on  behalf  of  themselves  and  others  who  may  come 
in  and  take  the  benefit  of  the  suit,  for  the  purpose  of  compelling 
directors  to  refund  moneys  fraudulently  withdrawn  from  the 
funds  of  the  company  and  applied  to  their  own  use.    To  compel 

r»)  2  Peters,  566.  (r)  Taylor  v.  Salmon,  1  Myl.  4t  C. 

[o)'!  Oiliu.  187.  142.    Benson  t.  Heathorn,  1  Y.  4t  Cd. 

[p)  Fonb.  £q.  806,  807.  826. 

[q)  Macmahon  ▼.  Upton,  2  Sim.  473.  (s)  Macmahon  y.  Upton,  2  pim.  478. 

Van  Sandau  t.  Hoore,  1  ^xuss.  460.  S.  C.  7  L.  J,  126. 
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all  the  shareholders  to  he  made  parties  to  the  suit  would  be  to 
deny  justice. (^) 

Some  of  the  shareholders  in  a  joint  stock  company  may  file  a 
bill  to  have  their  deposits)  repaid^  without  making  all  the  other 
shareholders  parties,  if  they  are  ignorant  of  their  names.  (t«) 

A  corporation  may  institute  a  suit  for  setting  aside  transac- 
tions fraudulent  against  it,  although  carried  into  effect  in  its 
name  by  members  of  the  governing  body ;  and  that  right  is  not 
affected  by  the  governing  body  having  also  power  to  call  in  ques- 
tion such  transactions,  (v) 

A  suit  by  a  corporation  does  not  become  defective  on  the  death 
of  some  of  the  members.  Otherwise  of  a  suit  by  the  members  in 
their  individual  character,  (ti;) 

A  suit  commenced  in  the  name  of  the  president  of  a  banking 
association  cannot  be  continued  in  his  name  after  the  dissolu- 
tion of  the  corporation,  (a;) 

A  foreign  corporation  may  file  a  biU  in  this  state  for  the  sale 
of  land  situated  here,  under  a  mortgage  taken  to  secure  money 
lent.(y) 

In  New  York,  it  is  provided,  by  statute,  that  every  corpera- 
tion,  as  such,  shall  have  power  to  sue  and  be  sued,  complain  and 
defend,  in  any  court  of  law  or  equity,  (a)  And  2k  foreign  corpora- 
tion, created  by  the  laws  of  any  other  state  or  country,  may,  upon 
giving  security  for  the  payment  of  the  costs  of  suit,  prosecute  in 
the  courts  of  that  state,  in  the  same  manner  as  corporations 
created  under  the  laws  of  New  York,  (a)  But  where  by  the  laws 
of  New  York  any  act  is  forbidden  to  be  done  by  any  corporation, 
or  by  any  association  of  individuals,  without  express  authority 
by  law,  and  such  act  shall  have  been  done  by  a  foreign  corpora- 
tion, it  cannot  maintain  any  action  founded  upon  such  act,  or 
upon  any  liability  or  obligation,  express  or  implied,  arising  out 
of,  or  made  or  entered  into  in  consideration  of  such  act.  (6) 

(0  Hichens  ▼.  CoDgrere,  4  Rnss.  562.  (z)  Talmage  v.  Pell,  9  Paige,  410. 

8.  C.  6  L.  J.  167.  (y)  Silver  Lake  Bank  v.  North,  4 

(v)  Blain  t.  Agar,  2  Sim.  289.  John.  Ch.  870. 

(»)  Atty.  Gen.  v.  Wilson,  Cr.  &  Ph.  1.  (z)  1  Rev.  St.  599,  $  1. 

8.  C.  10  L.  J.  (N.  S.)  53.    4  Jur.  1174.  (a)  2  Rev.  St.  457,  ^  1. 

(w)  Blackbam  v,  Jepson,  8  Swan.  (6)  Ibid,  ^  2. 
188. 
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Upon  the  dissolation  of  any  corporation  (unless  other  persons 
shall  be  appointed  by  the  legislature  or  some  court  of  competent 
authority)  the  directors  or  managers  of  the  affairs  of  such  corpo- 
ration, at  the  time  of  such  dissolution,  by  whatever  name  they 
may  be  known  in  law,  shall  be  the  trustees  of  the  creditors  and 
stockholders,  and  shall  have  full  power  (among  other  rights)  to 
sue  for  and  recover  the  debts  and  property,  by  the  name  of  the 
trustees  of  such  corporation,  describing  it  by  its  proper  name.(c) 

Whenever  any  corporation  having  banking  powers,  or  having 
the  power  to  make  loans  on  pledges  or  deposits,  or  to  make  in- 
surances, becomes  insolvent,  or  unable  to  pay  its  debts,  or  has 
violated  any  of  the  provisions  of  its  charter,  or  of  any  other  act 
binding  on  such  corporation,  the  attorney  general  may  apply  to 
the  supreme  court  for  an  injunction.  Upon  such  application 
being  made,  and  in  any  stage  of  the  proceedings,  the  court  may 
appoint  one  or  more  receivers,  to  take  charge  of  the  property 
and  effects  of  the  corporation,  and  to  collect,  sue  for,  and  recover 
the  debts  and  demands  due  to,  and  the  property  belonging  to 
the  corporation. (d) 

So,  upon  proceedings  under  the  article  of  the  statute  relative 
to  the  "  voluntary  dissolution  of  corporations,"  a  decree  may  be 
entered  dissolving  the  corporation  and  appointing  one  or  more 
receivers  of  its  estate  and  effects.  Any  of  the  directors,  trustees 
or  other  officers  of  the  corporation,  or  any  of  its  stockholders, 
may  be  appointed  receivers.  Such  receivers  become  vested  with 
all  the  estate,  real  and  personal,  of  the  corporation,  from  the 
time  of  their  filing  security,  and  are  trustees  of  such  estate,  for 
the  benefit  of  creditors  and  stockholders.  They  have  all  the 
power  and  authority  conferred  by  law  upon  trustees  to  whom  an 
assignment  of  the  estates  of  insolvent  debtors  has  been  made, 
under  the  revised  statutes ;  and  may  prosecute  stockholders  for 
arrears  of  stock,  without  the  consent  of  any  creditors  of  the  cor- 
poration.(e) 

Any  joint  stock  company  or  association,  consisting  of  seven  or 
more  shareholders  or  associates,  may  sue  in  the  name  of  its  pres- 


s 


c)  1  id.  600  %  9, 10.  (*)  Id.  769,  5$  76  to  80. 

")  8  B.  S.  6th  ed.  764,  $(  41,  49. 
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ident  or  treasurer ;  and  all  Buits  so  prosecuted  will  have  the  same 
force  and  effect,  as  r^ards  the  joint  rights,  property  and  effects 
of  the  company  or  association,  as  if  the  same  were  prosecuted  in 
the  names  of  all  the  shareholders  or  associates.  (/)  No  suit  so 
commenced  will  abate  by  reason  of  the  death,  removal  or  resig- 
nation of  such  president  or  treasurer,  or  the  death  or  legal  inca- 
pacity of  any  shareholder  or  associate,  during  the  pendency  of 
the  suit ;  but  the  same  may  be  continued  by  or  against  the  suc- 
cessor of  the  officer  in  whose  name  the  suit  was  commenced.  (9) 

The  above  provisions  of  the  statute,  relative  to  suits  by  joint 
stock  companies  and  associations,  are,  by  a  later  statute,  extended 
to  any  company  or  association  composed  of  not  less  than  seven 
persons,  who  are  owners  of,  or  have  an  interest  in,  any  property, 
right  of  action  or  demand,  jointly  or  in  common,  or  who  may 
be  liable  to  any  action  on  account  of  such  ownership  or  interest. 
And  the  suits  or  proceedings  authorized  by  the  previous  act  may 
be  brought  and  maintained  in  the  manner  therein  provided,  as 
well  for  any  cause  of  action  heretofore  existing  as  for  any  that 
may  hereafter  accrue.  (7i) 

It  seems  to  be  doubtful  whether  the  above  statutes  include 
private  partnerships  or  companies  having  more  than  seven  mem- 
bers, not  organized  in  pursuance  of  any  statute,  (t) 

It  has  been  held  that  the  statutes  authorissing  joint  stock  and 
other  companies  and  associations  to  sue  and  be  sued  in  the  name 
of  their  president  or  treasurer,  confer  upon  those  officers  no  right 
to  sue,  except  in  cases  where  the  shareholders  or  associates  could 
have  prosecuted  before,  (j;)  It  is  only  in  cases  where  an  associa- 
tion, as  such,  are  the  owners,  or  have  an  interest,  joint  or  in 
common,  in  any  property,  right  of  action,  or  demand,  that  a 
suit  may  be  maintained  in  the  name  of  the  association.  (Z)  The 
separate  owners  of  demands,  or  of  separate  rights  of  action,  can- 
not voluntarily  associate^  and  elect  a  president,  and  under  the 
statute,  recover  in  the  name  of  such  president,  in  one  suit,  the 
separate  demands,  (tti) 

(/)  8  B.  8.  777,  ^  122.    Tibbetto  T.       (♦)  See  AqbUq  ▼.  Searing,  16  N.  Y. 
Blood,  21  Barb,  660.  Rep.  112. 

Ibid,  4  128.  (k)  Coming  ▼.  <9reene,  28  Barb.  88. 


8!  rrA? 


$  127.  (I)  Ibid. 

V)  tbid. 
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The  statute  also  authorizes  actions  to  be  brought  by  various 
public  bodies,  having  certain  corporate  powers,  and  by  officers 
representing  them,  viz :  the  supervisors  of  a  county ;  loan  offi- 
cers, and  commissioners  of  loans,  of  a  county ;  county  superin- 
tendents of  the  poor;  supervisors  of  towns;  overseers  of  the 
poor  of  the  several  towns ;  school  commissioners,  and  commis- 
sioners of  highways  of  the  several  towns;  trustees  of  school 
districts ;  and  by  trustees  of  gospel  and  school  lots ;  upon  any 
contract  lawfully  made  with  them  or  their  predecessors,  in  their 
official  character,  to  enforce  any  liability,  or  any  duty  enjoined 
by  law,  to  such  officers  or  the  body  which  they  represent ;  to 
recover  any  penalties  or  forfeitures ;  and  to  recover  damages  for 
injuries  done  to  property  or  rights,  &c.(n)  Such  actions  may 
be  brought  by  such  officers  in  the  name  of  their  respective  offices, 
on  contracts  made  with  their  predecessors,  &c.  But  where,  by 
special  provision  of  law,  actions  are  directed  to  be  brought  by 
public  bodies  in  the  name  of  any  such  body,  the  same  must  be 
brought  in  that  name,  by  the  persons  representing  such  body, 
then  in  office,  (o) 

A  bill  against  an  agent  or  officer  of  a  corporation  for  miscon- 
duct producing  loss  to  it,  must  be  filed  by  the  corporation,  and 
not  by  stockholders. (^)  So  the  corporation  is  a  necessary  party 
to  a  bill  against  its  officers  or  agents,  for  a  waste  or  mis- 
application of  the  corporate  property.  The  corporation  should 
be  the  complainant,  unless  the  defendants  have  control,  or  the 
directors,  by  collusion,  refuse  to  prosecute.(9) 

Where  the^object  of  a  bill  is  to  divest  a  corporation  of  any  of 
its  property,  or  of  its  corporate  rights  or  privileges,  the  other 
defendants  in  the  suit  have  a  right  to  insist  that  the  corporation 
shall  be  made  a  party ;  to  the  end  that  the  decree  may  be  bind- 
ing upon  it,  and  that  they  may  not  be  subjected  to  future  litiga- 
tion with  it.(r) 

Persons  claiming  to  be  trustees  of  a  religious  corporation,  who 
have  not  been  in  possession  of  the  church  edifice  nor  of  any  of 

[n)  8  R.  S.  6th  ed.  774,  $  106.  Cnnninjrham  y.  Pell,  6  id.  007.    Ferris 

[o)  Ibid,  (^  106,  107.  v.  Strong,  8  Edw.  127. 

[p)  Forbes  v.  WhiUock,  8  Edw.  446.  (r)  Micklee  ▼.  Rochester  City  Bank, 

r)  Robinson  v.  Smith,  8  Paige,  222.  11  Paige,  118. 
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the  temporalities  of  the  churchy  nor  have  exercised  any  of  the 
duties  of  the  office^  cannot  maintain  an  action  in  the  corporate 
name  to  restrain  individuals  in  possession  from  closing  the 
church  edifice^  preventing  meetings,  &a  Before  the  plaintiffs 
can  maintain  such  an  action,  they  must  have  been  peaceably 
admitted  to  the  office  of  trustees  of  the  society,  or  have  estab- 
lished  their  title  thereto  by  a  direct  proceeding  or  action 
brought  for  that  purpose.  («) 

If  a  voluntary  association  of  persons,  not  incorporated,  should 
affect  by  their  bill  to  sue  in  the  style  and  character  of  a  corpo- 
rate body,  the  bill  would  be  demurrable  if  the  objection  appeared 
upon  the  face  of  it.(^)  Therefore,  where  some  of  the  members 
of  a  lodge  of  freemasons  brought  a  bill  against  others,  for  the  deliv- 
ery up  of  certain  specific  chattels,  in  which  bill  there  was  men- 
tion made  of  their  laws  and  constitution,  and  the  original 
charter  by  which  they  were  constituted,  a  demurrer  was  allowed, 
on  the  ground  that  the  court  will  not  permit  persons  who  can 
only  sue  as  partners,  to  sue  in  a  corporate  character;  and 
because,  upon  principles  of  public  policy,  the  courts  do  not  sit 
to  determine  upon  charters  granted  by  persons  who  have  not  the 
prerogative  to  grant  charters,  (w) 


Section  11. 

CREDITORS. 

When  there  is  but  one  creditor  he  may  always  institute  a  suit 
for  the  satisfaction  of  his  demand.  If  there  are  many  creditors, 
every  one  of  them  has  the  same  right  to  sue  in  respect  of  his 
own  demand ;  but  the  court,  for  the  purpose  of  saving  expense 
to  the  debtor's  estate,  will  permit  only  one  such  suit  to  be  in 
progress  at  once,  and  will  in  that  suit  give  relief  to  all.  (a) 

Both  in  this  country  and  in  England  there  has  always  been  a 
class  of  cases,  not  depending  on  any  statute,  which  are  called 

(i)  North  Baptist  Ohorch  y.  Parker,        («)  Ibid 
36  Barb.  171.  (a)  Cal.  OD  Par.  220. 

(/)  Lloyd  V.  Loaring,  6  Vea.  773. 
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creditors'  suits.  These  are  suits  brought  for  the  administration 
of  assets  >  to  reach  ])roperty  fraudulently  disposed  of,  &c.  The 
bill  in  such  cases  is  filed  in  behalf  of  the  complainant  and  all 
others  standing  in  a  similar  relatioti,  who  may  come  in  under 
such  bill,  and  the  decree  to  be  made.  It  may  be  filed  by  sim- 
ple contract  creditors,  and  does  not  require  a  judgment  to  have 
been  obtained.  (6) 

There  is  another  species  of  suit -^usually  called  a  judgment 
creditor's  suit — in  which  the  jurisdiction  of  the  court  depends 
upon,  and  is  limited  and  defined  by  statute.  In  the  state  of 
New  York  the  revised  statutes  provide  that  whenever  an  execu- 
tion against  the  property  of  a  defendant  shall  have  been  issued 
on  a  judgment  at  law,  and  shall  have  been  returned  unsatisfied, 
in  whole  or  in  part^  the  party  suing  out  such  execution  may  file 
a  bill  in  chancery,  against  the  defendant,  and  any  other  person, 
to  compel  a  discovery  of  any  property,  or  thing  in  action 
belonging  to  the  defendant,  and  of  any  property,  money  or  thing 
in  action  due  to  him,  or  held  in  trust  for  him ;  and  to  prevent 
the  transfer  of  any  such  property  &C;,  or  the  payment  or  deliv- 
ery thereof,  to  the  defendant^  &c.(c) 

The  court  has  power  to  compel  such  discovery,  and  to  pre- 
vent such  transfer,  payment  or  delivery,  and  to  decree  satisfac- 
tion of  the  sum  remaining  due  on  such  judgment,  out  of  any 
personal  property,  money  or  things  in  action  belonging  to  the 
defendant,  or  held  in  trust  for  him,  unless  the  trust  has  been 
created  by,  or  the  fund  has  proceeded  from,  some  person  other 
than  the  defendant  himself,  which  shall  be  discovered  by  the 
proceedings  in  chancery ;  whether  the  same  were  originally  lia- 
ble to  be  taken  on  execution  or  not.(ci) 

The  court  has,  in  various  cases,  recognized  the  principle  of 
the  statute,  that  after  a  party  has  proceeded  to  judgment  and 
exeisution  at  law,  he  may  file  a  creditor's  bill  to  reach  property 
in  the  hands  of  a  third  person,  or  which,  for  some  other  reason, 
was  not  liable  to  execution. (e) 


i: 


h)  2  Barb.  Cfa.  Pr.  149.  Edmeston  y.  Lyde,  Id,  687.    Wakemsn 

c)  2  ReF.  Stat.  178,  ^  88.  ▼.  Grover,  4  id.  28.    Sizer  ▼.  Miller,  9 

)  Id.  174.  ^  89.  id.  605. 
€)  Candler  v.  PetUt,  1  Paige,  l68. 
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Where  the  right  to  file  a  creditors'  bill  once  exists,  by  the  return 
of  an  execution  unsatisfied,  if  the  defendant  has  property  which 
is  the  proper  subject  of  a  sale  on  execution,  but  which  has  been 
fraudulently  assigned  or  incumbered,  and  has  other  property 
which  can  only  be  reached  by  a  bill  in  equity,  the  plaintiff  in  the 
judgment  may  take  out  a  second  execution,  for  the  purpose  of 
obtaining  a  specific  lien  upon  the  property  which  is  a  proper  sub- 
ject of  sale  on  execution,  and  may  then  file  his  bill  in  chancery 
for  the  double  purpose  of  removing  the  fraudulent  obstruction  to 
his  second  execution  at  law,  and  of  having  both  species  of  the 
defendant's  property  applied  to  satisfy  the  judgment  debt.(/) 

A  judgment  creditor  may  file  a  bill  of  this  nature  either  in  his 
own  name  and  for  his  own  benefit,  or  he  may  join  with  other 
creditors  standing  in  the  same  situation  with  himself;  or  he 
may  file  a  bill  in  behalf  of  himself  and  all  others,  being  judgment 
creditors,  whose  executions  have  been  returned  unsatisfied,  and 
who  may  choose  to  come  in  and  contribute  to  the  expenses  of 
the  suit.(r^)  But  a  creditor  cannot  sue  on  behalf  of  himself  and 
others  who  have  no  common  interest  with  hira.(A)  The  above 
rule,  authorizing  a  suit  by  one  judgment  creditor  in  behalf  of 
himself  and  others,  has  not  been  changed  by  the  code.  It  is  ap- 
plicable where  the  action  seeks  to  set  aside  an  assignment  made 
or  judgment  recovered  in  fraud  of  the  rights  of  creditors. (a) 
In  such  a  case  it  is  not  necessary  all  the  creditors  should  be 
joined  as  plaintiffs,  or  made  parties. (6) 

If  one  creditor  by  judgment  and  another  by  decree  have  ac- 
quired liens  upon  the  property  of  their  debtor,  they  may  join  in 
filing  such  a  bill.(i)  And  several  judgment  creditors,  whose 
respective  judgments  are  less  than  SlOO,  may  unite  in  filing  a 
creditors'  bill,  for  the  purpose  of  making  the  amount  in  contro- 

(/)  Cayler  v.  Moreland,  6  Paige,  278.  (6)  Bank  of  British  North  America 

(g)  Edmeston  f.  Lyde,  1  Paige,  687.  r.  Suydam,  6  How.  Pr.  R.  879.    Wheeler 

WakemaD  v.  Grover,  4  id.  28.    Lentil-  f.  Weedou,  9  Id.  298. 

hon  ▼.  Moffat,  1  Edw.  461.  (t)  Clarkson  v,  Depeyster,  8  Paige 

(k)  Burney  t.  Morgan,  1  Sim.  &  Stu.  820.    Gleanon  7.  Gage,  7  id.  128.     Spei- 

8&8.  glemyer  r.  Crawford,  6  id.  254. 

(a)  Hammond  r.  Hudson  River  Iron 
and  Machine  Ca,  20  Barb.  878. 
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versy  sufBcient  to  confer  jurisdiction. (ifc)  So  the  holder  of  sev- 
eral judgments  against  the  maker  and  indorser  of  a  note  may  file 
a  joint  bill  upon  both,  or  proceed  by  separate  bill8.(Z) 

After  the  assignee  of  a  debt  has  exhausted  his  remedy  against 
the  debtor  by  the  return  of  an  execution  unsatisfied,  the  assignor, 
having  paid  the  debt,  may  maintain  a  creditors'  bill  against  the 
debtor.(m)  So,  where  the  plaintiff  in  a  judgment,  after  execu- 
tion thereon  returned  unsatisfied,  assigns  the  judgment,  the 
assignee  may  file  a  cseditors'  bill  in  his  own  name,  without  taking 
out  a  new  execution,  after  the  assignment,  (n)  And  a  bill  in 
which  a  common  creditors'  bill  is  united  with  a  bill  to  set  aside 
a  fraudulent  assignment  by  the  debtor  may  be  filed  by  an  assignee 
of  the  person  who  sued  out  the  execution  on  which  the  bUl  is 
founded,  (o) 

A  surety,  who  is  entitled  to  be  subrogated  to  the  rights  and 
remedies  of  the  creditor  against  the  principal  debtor,  may,  if  he 
does  not  actually  discharge  the  debt,  make  a  valid  agreement 
with  the  creditor  that  the  latter  shall  proceed  by  a  creditors'  bill 
against  the  principal  debtor,  to  collect  the  debt  from  him,  and 
thereby  relieve  the  surety,  (p) 

When  a  creditor  files  a  bill  in  behalf  of  himself  and  all  others 
who  may  come  in  and  participate  in  the  burthens  and  the 
benefits,  the  others  are  allowed  to  come  in  at  any  time,  either 
before  or  after  the  decree  ;(5r)  until  the  fund  is  actually  distri- 
buted and  paid  out ;  upon  a  sufficient  excuse  shown  for  not 
coming  in  before  the  master  in  due  season,  and  on  payment  of 
the  costs  occasioned  by  the  delay,  (r)  A  creditor  coming  in 
under  the  decree  takes  the  position  of  a  complainant. (9) 

Judgment  creditors  who  have  exhausted  their  remedies  at  law 
may  unite  in  a  bill  to  set  aside  a  fraudulent  assignment  by  their 
debtor.  (<) 

(k)  I)izT.Briggs,9Paige,595.    Sizer  (q)  Strike  ▼.  McDonald,  2  Har.  4t 

y.  Miller,  Id.  605.    Newdigate  v.  Lee,  9  Gill,  191. 

Dana,  17, 19.  (r)  Wilder  v.  Keeler,  8  Paige,  164. 

n)  Austin  V.  ^igueira,  7  Paij^e,  66.  (s)  Williamson  ▼.  Wilson,  1  Bland, 

^m)  Hastings  ▼.  Palmer,  Clarke,  52.  484. 

[n)  Ray  v.  Lawrence,  8  Dana,  78.  (/)  Lentilhon  v.  Moffat,  1  Edw.  451, 

[0)  Gleason  v.  Gage,  7  Paige,  121.  Bailey  v.  Barton,  8  Wend.  889.    Dii^n 

yp)  Speiglemyery.  Crawford,  6  Paige,  v.  Yattier,  8  Black!  245. 

254. 
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A  creditor  by  a  judgment  against  several  persons  jointly  may 
file  a  bill  against  one  of  them,  for  satisfaction  of  the  judgment.(t«) 

Where  it  appears  on  the  face  of  a  bill  by  a  creditor  that  there 
are  other  creditors  entitled  to  a  ratable  distribution  with  the 
plaintiff,  and  having  a  common  interest  with  him,  they  should 
be  made  parties,  or  the  suit  should  be  brought  by  the  plaintiff 
in  behalf  of  himself  and  all  others  standing  in  the  same  situa- 
tion ;  ^  and  it  should  be  so  stated  in  the  bill.(t7)  So  one  creditor, 
wishing  to  enforce  a  trust,  under  an  assignment  for  the  benefit  of 
all  the  creditors  of  the  assignor,  should  file  a  bill  in  behalf  of 
himself  and  all  the  other  creditors,  by  which  they  would  be  com- 
pelled to  come  in  and  take  the  benefit  of  the  assignment,  or  allow 
him  to  take  the  whole,  or  so  much  as  will  satisfy  his  debt.(ti;) 

Judgment  creditors  of  A.  and  judgment  creditors  of  A.  and  B. 
may  join  in  a  creditors'  bill  against  A.  and  B.(x) 

A  single  simple-contract  creditor  may  file  a  bill  for  satisfaction 
of  his  single  demand  out  of  the  assets  of  a  deceased  debtor, 
although  the  interest  of  every  other  unsatisfied  creditor  may  be 
consequentially  affected  by  the  suit,  for  that  interest  is  not 
deemed  such  as  to  require  that  the  creditors  should  be  parties. 
But  the  latter  will  not  be  bound  by  any  account  of  the  assets 
taken  under  such  a  decree.  (^) 

Another  very  common  species  of  suit  by  creditors  is  that 
wherein  a  few  file  a  bill  on  behalf  of  themselves  and  the  other 
creditors  of  their  deceased  debtor,  against  his  representatives,  for 
an  account  and  application  of  his  assets,  real  as  well  as  personal, 
in  payment  of  their  demands,  (s)  The  decree  being  in  such  a 
case  applied  to  all  the  creditors,  the  other  creditors  may  come  in 
under  it  and  obtain  satisfaction  of  their  debts  equally  with  the 
plaintiffs  in  the  suit.  And  if  they  decline  to  do  so,  they  will  be 
excluded  from  the  benefit  of  the  decree,  and  will  yet  be  consid- 
ered as  bound  by  acts  done  under  its  authority,  (a)  The  courts 
look  more  favorably  upon  bills  filed  by  a  few  creditors  on  behalf 

Van  Oleef  7.  Sickels,  2  Edw.  892.  {y)  Coop.  Eq.  PI.  186.     Mitf.  166. 

Efirbens  T.  Wood,  8  Paige,  517.  Ally.  Gen.  y.  Corathwaite,  2  Oox.  C. 

Conuingham  y.  Freebonii  8  Paige,  C.  44. 

557.  (z)  Story's  Eq.  PI.  ^  99.    Mont  Eq« 

(s)  Blackett  y.  Laimbeer,  1  Sandf.  PI.  62.    Mitf.  Eq.  PL  66. 

ph.  2&d,  (a)  Edw.  on  Par.  168. 
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of  all,  than  upon  those  filed  by  a  single  creditor  on  his  own  be- 
half merely  (although  it  is  rather  a  matter  of  convenience  than 
of  iudulgence  to  permit  the  former ;)  for  it  tends  to  prevent  several 
suits  by  several  creditors,  vphich  might  be  highly  inconvenient  in 
the  administration  of  assets,  as  well  as  burthensome  on  the  fund 
to  be  administered. (6)  The  doctrine  equally  applies  whether 
the  plaintiffs  are  creditors  whose  debts  are  already  absolutely 
due,  or  are  payable  in  future. (c)  But  a  few  creditors  will  not 
be  permitted  to  file  a  bill  of  this  sort,  for  an  account  and  admin- 
istration of  the  assets,  without  stating,  in  the  bill,  that  it  is 
brought  on  behalf  of  themselves,  and  all  the  rest  of  the  creditors ; 
for  otherwise  the  executors  might  be  compellable  to  account  de 
novo  with  all  the  other  creditors  in  other  bills. (rf) 

When  the  bill  is  filed  by  the  plaintiffs,  in  behalf  of  themselves 
and  all  others,  all  the  creditors  are,  in  a  sense,  deemed  to  be 
before  the  court  ;(e)  and  are  treated  as  parties  to  the  suit.  The 
other  creditors  may  come  in  under  the  decree,  and  prove  their 
debts  before  the  master,  and  obtain  satisfaction  of  their  demands 
equally  with  the  plaintiffs  in  the  suit.(/)  If,  however,  they  decline 
so  to  come  in  before  the  master  they  will  be  excluded  from  the 
benefit  of  the  decree ;  and  yet  they  will,  from  necessity,  be  con- 
sidered as  bound  by  the  acts  done  under  the  authority  of  the 
court.  ((/) 

Some  of  a  number  of  creditors,  parties  to  a  trust  deed  for  pay- 
ment of  debts,  (and  where  all  the  creditors  had  signed  the  deed) 
have  been  permitted  to  sue  on  behalf  of  themselves  and  the  other 
creditors  named  in  the  deed,  for  the  execution  of  the  trust ; 
although  one  of  those  creditors  could  not  in  that  case  have  sued 
for  his  single  demand  without  bringing  the  other  creditors  before 
the  court.(A)     But  the  assignees   themselves  may  file  a  bill 

{b)  Leigh   v.  Thomas,  2   Ves.  812.        (e)  Adair  v.  New  River  Co,  11  Ves. 

Hendricks  v.  Robinson,  2  John.  Ch.  283.  444. 

Brown  v.  Ricketts,  8  id.  653.     Fish  v.        (/)  Story's  Eq.  PI.  $  99. 
Howland,  1  Paige,  20.    Good  v.  Blewitt,        (g)  Ibid.    Mitf.  Eq.   PI.  165.     Hal- 

19  Ves.  836.    Mav  v.  Selby,  1  Y.  &  Col.  lett  v.  Hallett,  2  Paige,  18. 
New  R.  285.  {h)  8  Swanst.  144.     1  Merir.  861,  n. 

(c)  Whitmore    v.    Oxborrow,    2    id.  2  Sim.  &  Stu.  91,  106.    Mitf.  Eq.  PI. 
18,  17.  167.     Story's  Eq.  PI.  ^  102. 

(d)  Loigh  V.   Thomas,  2  Ves.    318. 
Story's  Eq.  PI.  ^  99. 
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relative  to  the  trust  estate,  and  to  enforce  its  objects,  without 
making  the  creditors  parties ;  for  the  assignees  are  the  proper 
representatives  of  all  of  them.(i)  It  has  been  said  that  in  some 
cases  of  assignments  in  trust  for  the  benefit  of  creditors,  where 
priorities  are  to  be  ascertained,  which  are  asserted  by  incum- 
brancers claiming  paramount  to  and  not  in  virtue  of  the  assign- 
ment, all  the  creditors,  entitled  under  the  assignment,  should  be 
made  parties  by  name,  to  the  suit,  however  numerous  they 
may  be,  since  each  is,  or  may  be,  interested  in  ascertaining  or 
repelling  the  priority  of  the  claims  and  charges  of  all  others,  (fc) 
But  Story  considers  it  sufficient,  in  such  a  case,  to  file  the  bill 
in  behalf  of  all  the  creditors  and  incumbrancers ;  thus  making 
them  all,  in  a  sense,  parties,  to  the  extent  of  asserting  their  own 
rights,  and  of  enabling  them  to  contest  the  matter  before  a 
master (2)  In  Patton  v.  Benciniy{m)  it  was  held  that  where 
creditors  claiming  under  a  deed  of  trust  for  the  payment  of  debts 
were  in  a«posterior  class,  they  must  make  all  of  their  own  class 
parties,  but  need  not  include  those  having  the  prior  incumbrance^ 
In  another  case  it  was  said  that  if  a  deed  of  trust  provides  for 
the  creditors  in  classes,  those  of  the  first  class  may  call  upon  the 
trustee  for  an  account  and  payment  to  the  extent  of  the  trust 
fund,  without  making  the  second  class  creditors  parties,  (n) 

So  where  there  is  a  general  trust  for  creditors^  or  others,  whose 
demands  are  not  distinctly  specified  in  the  creation  of  the  trusty 
inasmuch  as  their  number,  as  well  as  the  difficulty  of  ascertain- 
ing who  may  answer  a  general  description,  might  greatly  embar- 
rass the  due  execution  of  the  trust,  courts  of  equity  will  dispense 
with  all  the  creditors  and  others  interested  in  the  trust  being 
made  parties,  directly.  And  it  will  be  sufficient^  if  the  bill  is 
brought  to  enforce  the  due  execution  of  the  trust,  that  it  is 
stated  to  be  brought  on  behalf  of  all  interested,  (o) 

A  bond  creditor  alone,  may  bring  a  suit  against  an  executor, 
for  an  account  of  assets.     There  is  no  occasion  to  join  other  bond 

(\)  Wakemaq  v.  Orover,  4  Paige,  23.  (»)  Smith  v.  Tarrentiae,  8  Ired.  Eq. 

yk)  NewtOD  v.  Earl  of  Egmont,  4  Sim.  Rep.  186. 

685.    S.  C.  6  id.  180.    See  Story's  Eq.  (o)  Story's  Eq.  PI.  %  102,  149,  160, 

PI.  5$  138,  168.  167.  216.    Douglas  v.  Horafall,  2  Sim. 

(0  Id.  ^  168.  &  Stn.  184.    Russell  v.  Lasher,  4  Barb. 

(»)  6  Ired.  Eq.  Rep.  204.  237. 
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creditors  as  parties ;  for  the  court  decrees  ouly  an  account,  and 
directs  the  executor  to  pay  in  the  course  of  administration.  (;>) 

Where  some  creditors  file  a  bill  in  behalf  of  themselves  and 
all  the  others,  the  suit  will  not  abate  by  the  death  of  one ;  the 
right  surYives.(g') 

All  creditors  who  come  in  upon  the  advertisement  of  a  master, 
in  a  creditors'  suit,  are,  upon  their  so  coming  in,  parties  to  a  suit 
And  if  the  master,  under  an  order,  has  reported  that  A.  B.  and  C. 
as  creditors  who  have  not  come  in,  have  an  interest  in  the  fund, 
they  will  not  be  looked  upon  as  parties  after  the  time  mentioned 
in  the  advertisement  has  run  out.  They  must  come  in,  or  they 
will  lose  their  rights,  (r)  A  creditor  who  has  been  admitted  to 
come  in,  may  revive  the  suit,  if  it  abates. («)  But  he  cannot  in- 
stitute a  fi^sh  suit.  Where  there  has  been  delay,  however,  on 
the  part  of  the  original  plaintiff,  a  creditor  will  be  permitted  to 
prosecute  the  decree,  although  only  interested  in  a  part  of  it.(^) 

Any  creditor  may  obtain  an  order  to  prosecute  a  dedfee  for  an 
account.  (t&) 

A  bond  creditor  may  file  his  bill  against  an  executor,  for  an 
account  of  assets  and  for  satisfaction,  without  bringing  other 
bond  creditors,  or  creditors  of  any  other  description,  before  the 
court.(i;)  But  if  a  debtor  assigns  his  property  for  the  benefit  of 
his  creditors,  and  only  a  certain  number  of  theta  choose  to  come 
in  under  the  trust  deed,  some  of  those  who  so  come  in  cannot 
file  a  bill  for  a  general  account  of  the  debtor's  estate  and  to  have 
the  debtor's  fonds  applied  in  discharge  of  those  creditors,  only, 
who  come  in  under  the  deed ;  for  they  cannot  deprive  the  other 
creditors  of  the  satisfaction  of  their  claims,  (ti;) 

In  a  case  in  which  partners  becoming  insolvent  assigned  all 
their  property  to  trustees  for  the  payment  of  their  joint  and  sep- 
arate creditors,  in  such  shares,  order  and  course  of  priority  as 
they  with  reference  to  the  nature  and  amount  of  the  claims  and 
securities  of  the  creditors,  should  think  proper;  and  all  the 

p)  Anon.  8  Atk.  672.  (u)  Grenze  t.   Hnnter,  2  Yes.  Jim. 

[q)  Leigh  Y.  Thomas,  2  Yes.  812.  157. 

[rS  Good  V.  Blewitt,  19  Yes.  889.  («)  Downes  ▼.  Thomas,  7  Yes.  2ffT. 

[8)  1  Eq.  Cas.  Abr.  8,  pi.  17.  1  Yern.  228. 

(/)  Bdmnnds  v.  Acland,  6  Mad.  81.  («r)  Oal.  on  Par.  220.     AUierton  t. 

Worth,  1  Dick.  876. 


PLAINTIFFS.  389 

creditors  signed  the  deed ;  one  of  them  was  allowed  to  file  a  bill 
to  carry  the  deed  into  execntion,  without  reference  to  the  ques- 
tion whether  he  was  a  joint  or  separate  creditor,  (a;) 

In  order  to  enable  some  creditors  to  sue  in  behalf  of  all^  the 
object  prayed  in  the  bill  must  be  in  its  nature  beneficial  to  all. 
It  must  not  be  to  establish  priorities  between  them,  though  it 
may  be  to  distribute  the  property  according  to  priorities  which 
have  previously  been  established.  (^)  In  Leigh  v.  Thomdsiz) 
three  suits  had  been  instituted  by  different  creditors  against  the 
same  debtor.  In  the  first  two  suits  the  creditors  had  sued  exclu- 
sively on  their  own  accounts,  and  had  thereby  gained  certain 
advantages.  The  plaintiff  in  the  third  suit  sued  on  behalf  of 
himself  and  of  all  the  creditors.  The  court  decided  that  as  he 
had  not  actually  brought  them  before  the  court,  he  could  not 
obtain  a  decree  depriving  them  of  the  advantages  they  had 
gained.  In  fact  they  had  interests  distinct  from  those  of  all 
the  other  creditors. 

Where  an  assignment  of  property  in  trust  for  the  benefit  of 
creditors  is  only  partially  objectionable,  for  making  inequitable 
preferences,  a  complaint  by  a  part  of  the  creditors  seeking  to  set 
aside  the  assignment  altogether,  and  to  satisfy  the  plainti£&'  debt 
alone,  cannot  be  sustained.  The  proper  remedy,  in  such  a  case,  is 
an  action  in  which  all  the  creditors  of  the  assignor  shall  be  parties; 
or  for  the  benefit  of  the  plaintiff  and  such  other  creditors  as  shall 
choose  to  come  in  and  make  themselves  parties  thereto ;  or  for 
an  account  and  distribution  of  the  partnership  funds,  and  avoid- 
ing illegal  or  inequitable  preferences,  (a) 

If  the  assignee  of  a  bankrupt  refuses  to  bring  a  suit  to  set 
aside  a  fraudulent  conveyance  by  the  bankrupt,  any  creditor  may 
file  a  bill  for  that  purpose.  (6) 

To  a  bill  filed  by  joint  creditors,  for  the  purpose  of  obtaining 
relief  against  the  assets  of  a  deceased  partner  or  joint  contrac- 
tor, the  surviving  partners  or  joint  contractors  must  be  made 

(x)  Weldy.Bonhani,2Sim.  &Sta.91.  (a)  Cox  v.  Piatt,  19  How.  Pr.  Rep. 

(y)  Newton  y.  Effmont,  4  Sim.  685.  121. 

Story's  Eq.  P].  ^  101.  (&)  SaDds  v.  Codwise,  4  John.  586. 
(jr)  2  Ves.  812. 
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parties,  though  no  decree  is  sought  against  them ;  such  persons 
being  necessarily  interested  in  taking  the  accounts,  (c) 

A  creditor  of  a  person  deceased  may  sue  a  debtor  to  the  estate, 
upon  a  charge  of  collusion  between  him  and  the  executors,  (d) 
In  such  a  case  the  creditor  may  make  a  debtor  to  the  estate,  or 
a  partner  of  the  deceased,  a  party  to  a  bill  for  an  account. (e) 
And  where  a  bill  filed  by  a  creditor  of  a  testator,  against  the 
executor,  and  certain  persons  who  were  in  partnership  with  the 
latter,  alleged  that  the  partnership  claimed  to  be  entitled  to 
retain  assets  which  were  in  their  hands,  in  satisfaction  of  a 
debt  which  they  pretended  was  due  to  them  from  the  testator; 
but  it  did  not  charge,  in  express  terms,  that  the  executor  was 
colluding  with  his  partners,  the  creditor  was  held  to  have,  under 
the  circumstances,  a  right  to  sue  all  the  partners :  and  a  demurrer 
by  the  partners,  other  than  the  executor,  was  overruled. (/)  But 
a  bill  by  creditors  and  one  residuary  legatee,  against  a  diebtor  to 
the  estate,  the  executor,  and  other  residuary  legatees,  to  com- 
pel the  debtor  to  pay  the  debt,  is  not  maintainable,  (g') 

Twenty  creditors  interested  in  a  real  estate  are  not  so  large  a 
number  that  the  court  will,  on  the  ground  of  inconvenience, 
alone,  allow  a  few  of  them  to  represent  the  others,  and  dispense 
with  such  others  as  parties,  in  a  suit  to  recover  the  estate, 
against  the  whole  body  of  creditors:  (A) 

A  bill  to  enforce  the  trusts  of  a  creditor's  deed  containing  an 
ultimate  trust  for  the  debtors,  must,  in  order  to  avoid  the  neces- 
sity of  making  the  debtors  parties,  contain  a  distinct  allegation 
as  to  the  amount  of  the  fund  to  be  distributed,  and  that  there 
will  be  no  surplus.  If  it  pray  for  the  administration  of  the 
whole  estate,  without  making  the  debtors  parties,  it  will  be 
demurrable,  (i)  A  bill  by  a  creditor,  on  behalf  of  himself  and 
all  other  parties  to  a  trust  deed  must  show  that  they  all  have  a 
common  interest.     Therefore  it  cannot  be  brought  to  enforce  an 

(c)  Thorpe  v.  JacksoD,  2  If.  &  Col.  {g)  Bickley  v.  Bonington,  2  Eq.  Abr. 

668.  268. 

{d)  Benfield  v.  Solomons,  9  Ves.  86.  ih)  Harrison  v.  Stewardson,  2  Hare, 

Doran  v.  Simpson,  4  id.  651.  680. 

(e)  Newland  v.  Champion,  1  Ves.  105.  (t)  Bedford  t.  Gates,  4  Y.  &  Col  21. 

(/)  Gedge  t.  Traill,  1  Russ.  &  M.  ' 
281. 
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equity  for  payment  of  a  larger  amount  of  debt  than  that  for 
■which  the  plaintiff  has  signed,  or  to  rescind  a  sale  (however 
inequitable)  which  has  been  sanctioned  by  a  great  body  of  the 
creditors,  (a) 

A.  B.  and  C.  B.  (his  eldest  son)  being  in  embarrassed  circum- 
stances, on  the  5th  of  January  1818,  executed  a  deed  of  trust, 
which  was  made  between  A.  B.  and  C.  B.  of  the  first  and  second 
parts,  a  trustee,  of  the  third  part,  and  the  several  creditors  of 
A.  B.  and  C.  B.  whose  names  were  written  in  the  schedule  thereto 
annexed,  of  the  fourth  part.  The  plaintiff,  who  was  one  of  the 
creditors  of  A.  B.,  refused  to  execute  the  deed,  and  proceeded  at 
law,  on  the  foot  of  his  demand,  against  A.  B.  The  action, 
however,  having  abated  by  the  death  of  A.  B.,  he  subsequently 
submitted  his  claim  to  arbitration,  with  the  assent  of  the  trustee, 
and  the  amount  of  his  debt  having  been  ascertained  he  was 
then  permitted  by  the  trustee  to  become  a  subscribing  party  to 
the  deed.  It  was  held  that  in  a  suit  by  the  plaintiff,  to  carry 
the  trusts  of  the  deed  of  1818  into  execution,  the  other  cred- 
itors of  A.  B.  and  C.  B.  who  subscribed  the  deed  were  not  neces- 
sary parties.  (4) 

A  creditor  by  mortgage  and  collateral  bond  cannot  sue  both 
as  mortgagee  and  on  behalf  of  himself  and  all  other  creditors 
of  the  debtor,  such  rights  of  suing  being  inconsistent  with  each 
other.  Nor,  for  tlie  purpose  of  obtaining  payment  out  of  the 
real  assets  of  his  debtor,  can  he  sue  as  sole  specialty  creditor; 
unless  he  makes  all  persons  interested  in  contesting  that  fact, 
parties  to  the  suit.(Z) 

To  a  bill  filed  for  carrying  the  trusts  of  a  creditor's  deed  into 
execution,  the  scheduled  creditors  who  have  executed  the  deed 
need  not  be  parties,  (m) 

If  assignees  of  a  bankrupt  refuse  to  file  a  bill  that  is  for  the 
benefit  of  the  bankrupt's  estate,  any  creditor  has  a  right  to  bring 
such  a  bill,  under  peril  of  costs,  (ti) 

Creditors  may  file  a  bill  against  heirs  and  devisees,  for  an 

(a)  Bedford  v.  Gates,  4  T.  &  Col.  21.  (m)  Prosser  v.  Edmonds,  1  Y.  &  Col. 

(k)  Field  v.  Ld.  Donoughmore,  2  Dr.  481. 

&  Wal.  630.    S.  C.  1  Dr.  &  War.  227.  (n)  Francklyn  7.  Fern,  Barnard,  80. 
(0  White  Y.  Hillacre,  8  Y.  &  Col.  697. 
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account,  and  sale,  and  distribution  of  the  real  estate ;  but  a 
decree  for  a  sale  will  not  be  made  until  a  deficiency  of  the  per- 
sonal property  is  ascertained,  (o) 

Several  creditors,  having  distinct  debts  against  the  estate  of  a 
person  deceased,  cannot  file  a  bill  for  their  respective  debts, 
without  making  all  other  creditors  having  a  common  interest 
with  them,  parties  to  the  suit,  or  stating  in  the  bill  that  it  is 
filed  in  behalf  of  themselves  and  of  the  other  creditors  having 
a  common  interest  with  them.(p) 

It  has  been  decided  that  a  creditor  cannot  maintain  an  action 
in  aid  of  his  execution,  without  showing  fraud,  collusion,  or 
combination,  obstructing  the  ordinary  processes  of  the  law. 
Mere  questions  as  to  priority  of  lien,  between  himself  and  othev 
creditors,  will  not  suffice,  (j) 


Section  12. 

CBOBS  BILLS. 

In  general,  a  cross  bill  cannot  be  filed  except  by  parties  to  the 
original  suit  ;(a)  yet  where  one  is  filed  without  objection  on  the 
part  of  the  complainants,  who  answer  it,  such  bQl  will  not  be 
dismissed,  until  the  final  hearing,  (i)  And  a  purchaser  pendente 
lite,  from  a  party  may  file  a  bill  in  the  nature  of  a  cross  bill,  to 
make  himself  a  party,  (c)  So  where  one  of  several  defendants 
dies  pending  the  suit,  and  the  cause  of  action  survives,  but  the 
surviving  complainants  are  insolvent,  the  defendant,  if  he  has 
demands  against  the  deceased  and  surviving  complainants  jointly^ 
will  be  permitted  to  file  a  cross  bill  in  the  nature  of  an  original 
bill,  against  the  surviving  complainants  and  the  personal  repre* 
sentative  of  the  deceased  complainant.  (c2)  And  a  defendant  in 
a  suit,  who  has  any  right  in  the  subject  of  controversy,  not 
noticed  in  the  original  bill,  may  assert  it  by  a  cross  bill.(e)    In 


(o)  Thompson  t.  Brown,  4  John.  Ch  106.    Payne  t.  Cowan,  1  Sme.  d&  Mar. 

619.  Ob.  26. 

»  Dias  y.  Bonchand,  10  Pai^e,  445.       (5)  Pajme  ▼.  Cowan,  snpra. 

[q)  Skinner  ▼.  Stuart,  15   Ab.  Pr.        (e)  Wbitbeck  v.  Bdgar,  supra. 
Bep.  891.  (a)  Brown  y.  Story,  2  Paige,  694. 

(a)  Wbitbeck  y.  Edgar,  2  Barb.  Ch.       (e)  Payne  y.  Cowan,  supra. 


Si 
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fact  wheneyer  a  defendant  in  an  eqnity  suit  wishes  relief  in 
respect  to  the  subject  matter  of  the  suit^  a  cross  bill  is  his  appro- 
priate remedy.  (/) 


Section  13. 

EXE0UT0B8  AND  ADMINISTRATOBS. 

One  executor,  only,  having  proved  the  will,  may  sue  alone, 
though  the  others  have  not  renounced,  (a)  But  if  there  are 
several  executors,  and  all  have  proved  the  will,  all  of  them  should 
join  in  a  suit. (6)  Whenever  it  is  necessary  that  an  executor 
who  refuses  to  act  as  such  should  be  a  party  to  a  suit  by  his 
co-executor,  he  may  be  made  defendant,  (c)  The  suit  cannot  be 
carried  on  in  his  name  as  plaintiff,  without  his  consent. (c2)  And 
his  name  may  be  stricken  out  as  a  plaintiff  and  inserted  as  a 
defendant,  on  his  adverse  interest  appearing. (e) 

An  administrator  is  the  proper  person  to  compel  an  account 
from  an  executor  or  trustee  not  proving  the  will  but  who  is 
receiving  the  trust  money.  (/) 

Letters  of  administration  may,  in  a  court  of  equity,  be  taken 
out  at  any  time  before  the  hearing,  and  the  fact  can  be  charged 
by  way  of  supplement  or  amendment  to  the  bill ;  provided  no 
objection  has  been  formally  made  to  the  wtint  of  it(g) 

But  a  bill  by  an  executor  ought  to  show  on  its  face  that  the 
plaintiff  has  authority  to  sue  as  executor.  It  must  appear, 
therefore,  iq  the  bill,  that  probate  of  the  will  has  been  had  in 
the  proper  court  of  the  state  where  the  bill  is  filed.  The  alle^ 
gation  that  the  complainant  "has  taken  upon  himself  the  bur- 
den of  executing  the  trusts  and  duties  required  of  him  by  the 
•will,  and  become  duly  qualified  as  executor  "  is  not  sufficient  to 
show  his  authority  to  sue.  (A)       v 

(/)  Cload  V.  Hamilton,  3  Yerg.  81.  (e)  Malford  v.  Allen,  snpra. 

(a)  Daries  v.   Williams,  1    Sim.   5.  if)  Moore  v.  Moore,  2  Yes.  696. 

Lynch  v.  Mus^rave,  Hay  &,  J.  821.  {g)  Goodrich  v.  Pendleton,  4  John. 

{b)  Cal.  on  Par.  148.    Cramer  v.  Mor-  Ch.  649.    Doolittle  v.  Lewis,  7  id.  46. 

tpn,  2  Mol.  108.  Franklin  v.  Beamish,  1  Hogan's  Rep. 

{e)  Thompson  v.  Graham,  1  Paige,  72.    Fell  v.  Lutwidge,  2  Atk.  120. 

284.    Tooker  y.  Oakley,  10  id.  288.  (h)  Pelletreau  v.  Bathbone,  Saxton 

{d)  Ibid.    Malford  y.  AlleU;  1  Green  R.  861. 
Ch.288. 
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An  execator  or  administrator  appointed  in  another  state,  can- 
not bring  a  suit,  as  such,  in  the  state  of  New  York.  Before  the 
court  will  take  notice  of  him  in  his  representative  capacity,  he 
must  be  clothed  with  authority  derived  from  the  laws  of  our 
state,  (i) 

An  executor  or  administrator  is  the  only  proper  person  to  file 
a  bill  for  discovery  of  the  personal  estate,  (i) 

An  executor  cannot  file  a  bill  of  interpleader,  until  after  he 
has  taken  out  probate  of  the  will ;  for  until  then  he  has  not 
made  himself  a  debtor.  (Z) 

The  revised  statutes  of  New  York  provide  that  executors  who 
do  not  prove  the  will  and  who  are  not  named  as  such  in  the  let- 
ters testamentary  or  of  administration  with  the  will  annexed 
shall  be  deemed  to  be  superseded  thereby,  and  shall  have  no 
power  or  authority,  as  executors,  until  they  appear  and  qual- 
ify, (m)  It  is  also  declared  that  no  executor  of  an  executor  shall, 
as  such,  be  authorized  to  administer  on  the  estate  of  the  first 
testator ;  but  on  the  death  of  a  sole  or  surviving  executor  letters 
of  administration  with  the  will  annexed,  of  the  assets  of  the  first 
testator,  left  unadministered,  shall  be  issued. (n) 

One  executor  may  sue  another  if  he  hath  gotten  the  estate 
into  his  hands.  And  where  one  executor  gets  the  estate,  and 
dies,  the  other  can  sue  his  executor. (o)  But  it  has  been  held 
that  a  court  of  chancery  will  not  interfere  between  co-executors, 
unless  it  appears  to  be  absolutely  necessary  for  the  purposes  of 
justice,  (p)  And  surviving  executors  cannot  maintain  a  suit 
against  the  administrator  of  their  co-executor,  where  property  of 
their  testator  has  been  sold  by  such  co-executor,  and  the  proceeds 
have  become  identified  with  the  estate  of  the  deceased  execu- 
tor, (g)  But  a  bill  may  be  sustained  for  an  account  between 
•executors,  or  between  a  surviving  executor  and  the  repreaeutative 
of  a  deceased  executor,  (r) 


(t)  Morrell  v.  Dickey,  1  John.  Ch.        (m)  2  R.  S.  71,  ^  16. 
>3.    DooHttle  V.  Lewis,  7  id.  46.    2  R.        (n)  Ibid,  ^  17. 
8.  75.    Story»8  Eq.  PI.  ^  179.     Story's        (o)  Toih.  74.     Cnr.  Ounc.  481.    An^ 


153.    DooHttle  v.  Lewis,  7  id.  46.    2  B.        (n)  Ibid,  ^  17. 

8.  75.    Story»8  Eq.  PI.  J  179.     Story's        (o\  Toih.  74. 

Confl.  of  Laws,  ^^  518,  514.     Mitf.  £q.    see  Dennini?  v.  Smith,  3  John.  Ch.  409. 


PI.  177,  178.  (p)  Rosjers  v.  Moor,  1  Root,  472. 

(A)  Runispy  v.  Mead,  Finch,  808.  fq)  Lawrence  v.  Lawrence,  6  Lilt.  128. 

(0  Mitchell  V.  Smart,  8  Atk.  607.  (r)  Stiver  t.  StiTer,  8  Ham.  21T. 
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The  administrator  of  a  deceased  partner  can  file  a  bill  and  ob- 
tain an  injunction  against  a  surviving  partner  who  is  wrongfully 
expending  the  joint  stock.  (9) 

The  authority  of  an  ex^utor  is  derived  from  the  will  ;(t)  and 
when  it  has  been  onoe  established,  is  regarded  as  commencing 
from  the  testator's  death,  (tt) 

If  two  persons  are  made  administrators,  and  one  of  them  dies, 
the  survivor  may  proceed  as  sole  administrator.(i;) 

The  executor  of  a  mortgagor,  or  his  grantor,  having  no  interest 
in  the  premises,  cannot  revive  a  suit  to  redeem,  commenced  by 
the  testator  in  his  lifetime.  (t£;) 

An  administrator  ad  colligendum  has  no  power  to  sue.  (a;) 

Where  an  executor  has  a  cause  of  action  against  his  te&tator, 
it  is  extinguished  at  law,  on  his  becoming  executor,  and  it  is  not 
competent  for  him  to  sue  his  co-executors  for  such  demand.  (^) 

The  right  of  executors  to  sue  for  a  demand  due  the  estate  of 
their  testator  is  joint :  what  bars  one  bars  the  other.(e) 

Equity  will  not  entertain  a  bill  by  an  administrator,  to  deter- 
mine the  rights  of  the  several  claimants  of  the  estate,  as  against 
a  person  claiming  the  legal  title,  (a) 

A  plaintiff  cannot  unite,  in  his  bill,  a  claim  as  administrator, 
and  also  a  claim  for  the  same  in  his  individual  capacity.(&) 

Where  the  remedy  is  in  damages,  the  personal  representatives, 
and  not  the  heirs,  of  the  deceased,  are  the  proper  parties  to 
bring  the  8uit.(c)  So  a  suit  for  the  rents  and  profits  of  a  dower 
estate  should  be  brought  by  the  personal  representatives  of  the 
doweress,  and  not  by  her  heirs.(cQ  But  executors  and  adminis- 
trators are  not  the  proper  persons  to  bring  a  suit  to  enforce  the 
specific  execution  of  a  contract  for  land.(e)  Yet  where  one 
brought  a  suit  to  enforce  the  specific  performance  of  a  contract 
to  make  a  lease,  and  died  during  the  pendency  of  the  suit,  it  was 

[$)  Hentz  T.  Schrader,  8  Vef .  818.  (z)  Turner  y.  Debell,  2  A.  E.  Marsh. 

;<)  Wms.  on  £z*rs,  158.  888. 

u)  Cal.  on  Par.  189.  (a)  Ferrand  y.  Howard,  8  Ired.  Cb. 

v)  Hudson  y.  Hudson,  Cas.  Temp.    881. 
Taib.  127.  (h)  Cassels  y.  Vernon,  6  Mason,  882. 

(w)  Dooglass  y.  Sherman,  2  Paige,        («)  Fowler  y.  Lewis,  8  A.  K.  Marsh. 
S58.  448. 


(x\  Redd  y.  Wood,  2  Oeo.  Decis.  174.        (d)  Goons  y.  Nail,  4  Litt.  268. 
(y)  Saundors  y.  Saonden,  2  Litt  814.       (#) 


Cowao  y.  Bite,  2  A.  K.  Blarth.  288. 
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held  that  his  administrators  should  be  made  parties  to  a  bill  of 
revivor.  (/)  A  bill  to  set  aside  a  conveyance  of  personalty, 
made  by  a  person  since  deceased^  should  be  filed  by  his  personal 
representatives,  instead  of  his  heirs.  (^.) 

It  is  provided  by  statute,  in  New  York,  that  when  a  com- 
plainant shall  die,  and  the  cause  of  action  shall  not  survive,  his 
representatives  may^  on  affidavit  of  such  death,  and  on  motion  in 
open  court,  be  made  complainants  in  the  suit,  and  be  permitted, 
if  necessary,  to  amend  the  bill.  (A)  If  such  representatives  shall 
not  cause  themselves  to  be  made  complainants  within  eighty  days 
after  the  death  of  the  deceased  complainant,  the  surviving 
complainant  may  proceed  to  make  them  defendants  in  the  suit, 
as  in  cases  where  the  representatives  of  a  deceased  defendant 
are  made  parties,  (t)  If  there  be  no  surviving  complainant,  or 
he  shall  neglect  or  refuse  to  proceed  against  the  representatives 
of  the  deceased  complainants,  as  defendants,  the  court,  upon  the 
petition  of  the  original  defendants,  may  order  such  representa^ 
tives  to  show  cause  why  the  suit  should  not  stand  revived  in 
their  names,  or  the  bill  be  dismissed,  so  far  as  the  interests  of 
such  representatives  are  concerned,  (i) 

Whenever  letters  testamentary,  issued  to  an  executor,  shall  be 
superseded  by  the  surrogate,  the  authority  and  rights  of  such 
executor  shall  thereupon  cease ;  and,  if  there  be  no  acting  exec- 
utor of  the  will,  the  surrogate  must  grant  letters  of  administra- 
tion with  the  will  annexed,  of  the  assets  of  the  deceased  leflb 
unadministered.  (l) 

And  whenever  letters  of  administration  with  the  will  annexed 
shall  be  granted,  the  administrators  with  the  will,  have  the  same 
rights  and  powers,  and  are  subject  to  the  same  duties,  as  if  they 
had  been  named  executors  in  the  will.(9n) 

The  code  of  procedure  authorizes  an  executor  or  administrator, 
a  trustee  of  an  express  trust,  or  a  person  expressly  authorized  by 
statute,  to  sue  without  joining  with  him  the  person  for  whose 
benefit  the  action  is  prosecuted,  (n) 


(/)  Reynolds   v.    Stark   County,  6  (k)  lb.  ^  118. 

Ham,  207.  (l)  2  R.  S.  72,  4  21. 

(a)  Pringle  t.  Dawson,  7  Monroe,  208.  (m)  lb.  ^  22. 

{%)  2  R.  S.  184,  4  115.  (n)  Sec.  113. 
(i)  Id.  186,  ^  117. 
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Where  a  bill  of  revivor  stated  that  the  plaintiff  was  appointed 
executor,  whereas  in  fact  he  and  another  were  nominated,  bat  he 
alone  proved,  the  lord  chancellor  considering  that  to  be  a  mis- 
statement, and  that  the  fact  should  have  been  stated  exactly  as 
it  was,  of  the  appointment  of  another  executor,  who  had  not 
proved,  held  that  inasmuch  as  the  court  is  never  inclined  to  turn 
a  party  around  upon  a  point  of  form,  it  might  be  set  right  at  the 
hearing,  by  a  certificate  of  the  proper  oflScer,  that  in  fact  no 
other  executor  but  the  plaintiff  had  proved ;  which  he  directed 
accordingly,  (o) 

Where  there  are  several  executors,  all  must  join  in  a  suit, 
though  one  be  an  infant. (/>) 

Executors  &c.  appointed  in  another  state  may  sue  in  their 
own  names  here,  when  they  claim,  not  as  such,  but  as  residuary 
legatees  or  purchasers,  (g) 


Section  14. 

HEIBS,  DISTRIBUTEES  AND  DEVISEES. 

If  the  heir  pays  out  of  the  assets  descended  the  specialty  debt 
of  the  ancestor,  it  belongs  to  him  alone  to  exhibit  his  bill  against 
the  personal  representative,  to  compel  the  application  of  the 
personal  estate  in  exoneration  of  the  real,  (a) 

The  heirs  of  an  intestate,  who  has  made  a  contract  for  the 
purchase  of  land,  have  such  an  interest  in  it  as  to  be  considered 
necessary  parties,  either  as  plaintiffs  or  defendants,  where  a  bill 
is  filed  for  a  specific  performance.  In  equity  the  land  descends 
to  the  heir,  and  administrators  have  no  right  to  assign  away  his 
interest. (6)  The  heir  should  not  join  with  the  representatives 
of  the  personal  estate  in  a  bill  against  an  administrator  of  the 
intestate,  to  obtain  an  account  of  the  real  and  personal  estate. 
Such  a  bill  would  be  multifarious,  (c) 


!■ 


[o)  Cramer  v.  Morton,  2  Moll.  108.  (a)  Coop.  Eq.  38. 

p)  Offley  ▼.  Jenney,  3  Ch.  Bep.  92.  lb)  Champion  v.  Brown,  6  John.  Ch. 

B.  0.  NeL  42.     Scarry  y.  Morse,    9  898. 

Hod.  89.  {c)  Dnnn  v.  Lane,  2  Sim.  829.    Maud 

{q)  Smith  v.  Webb,  1  Barb.  S.  0.  ▼.  Acklom,  id.  831. 
Bep.  280. 
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A  suit  may  be  brought  by  co-heirs,  for  an  accouut  of  the 
rents  of  the  estate.  In  such  a  suit  it  is  not  necessary  to  show, 
in  the  bill,  that  a  demand,  made  by  one  of  them  before  filing 
the  bill,  was  made  with  the  authority  of  the  othen(d) 

The  plaintiff  and  defendant  were  the  only  heirs  and  children 
of  the  intestate,  the  defendant  was  debtor  to  the  estate,  and 
there  was  no  administrator.  Held  that  the  plaintiff  might  sue 
the  defendant  for  her  share  of  the  debt  due  from  him  to  the 
estate ;  it  not  appearing  that  any  other  person  was  entitled  to 
call  him  to  account,  (e) 

To  a  bill  filed  by  an  heir,  to  avoid  a  deed  of  the  ancestor,  all 
the  heirs  should  be  made  parties.  (/)  So,  to  a  suit  for  distribu- 
tion, a  person  in  possessioti  claiming  all  the  rights  of  a  distrib- 
utee, though  not  in  fact  entitled,  is  a  proper  party.(^) 

The  widow  and  heirs  of  a  deceased  person  sold  a  part  of  the 
estate,  gave  a  bond  for  title,  and  took  notes  for  the  purchase 
money,  in  the  name  of  the  widow  alone.  Held  that  the  heirs 
were  necessary  parties  to  abill  by  the  widow,  to  compel  payment 
of  the  purchase  money ;  and  that  a  sale  of  the  land,  under  a  decree 
in  a  suit  brought  by  her  alone,  would  not  pass  the  title. (A) 

In  a  case  where  the  infant  heir  and  only  son  of  an  intestate 
was  joined  with  his  infant  sisters,  in  a  bill  against  the  widow 
and  administratrix  of  the  intestate,  for  an  account  of  his  real  and 
personal  estate,  and  for  a  guardian  and  maintenance,  it  was  held 
that  the  interest-s  in  the  real  and  personal  estate  were  distinct  from 
each  other,  and  a  demurrer  for  multifariousness  was  allowed,  (i) 

The  next  of  kin,  or  heir,  cannot  as  such  maintain  a  suit  in 
equity  for  the  recovery  of  personal  property  which  belonged  to 
the  decedent,  although  he  is  exclusively  entitled  to  the  bene- 
ficial interests  therein.  Only  the  executor  or  administrator  can 
represent  the  personalty,  so  as  to  give  a  valid  discharge,  (i)  Nor 
can  next  of  kin,  as  such,  file  a  bill  for  an  account  of  the  per- 

(d)  Ellas  y.  Lockwood,  1  Clarke,  811.  (K)  Alexander  ▼.  Peny,  4  Humph. 

(0)  McDowl  7.  CbarleSi  6  John.  Ch.  891. 

182.  (0  Dunn  t.  Bann,  2  Sim.  829.    8.  C. 

(/)  Toong  T.  Bilderback,  2  Green  6  L.  J.  175.    Maud  v.  Acklom,  2  Sim. 

Ch.  206.  881. 

{g)  Hinson  y.  Pickett,  1  Hill  Ch.  85.  {h)  Jenkins  y.  Frejer,  4  Ptige,  47. 

LatUng  y.  Latting,  4  Sand.  Ch.  81. 
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sonalty.  And  where  only  one  of  several  complainants  who  file 
Buch  a  bill  is  entitled  to  letters  of  administration,  the  defect 
eannot  be  cured,  but  entirely  defeats  the  8uit.(Z) 

An  heir  at  law,  or  a  devisee,  who  claims  a  mere  legal  estate 
in  the  real  property  of  a  testator,  where  there  is  no  trust,  can- 
not maintain  a  bill  in  equity  merely  to  obtain  a  judicial  con-* 
Btruction  of  the  will.(wi) 

In  case  of  a  contract  for  the  sale  of  real  estate,  if  the  vendor 
should  die,  and  a  bill  is  filed  by  his  personal  representatives,  for 
a  specific  performance  of  the  contract,  all  the  heirs  of  the  ven- 
dor should  be  made  parties,  either  as  plaintiffs  or  as  defend- 
ants, (n)  So  where  a  bill  is  filed  by  heirs  at  law  to  set  aside  a 
conveyance  made  by  their  ancestor,  for  fraud  and  imposition ; 
for  no  final  decree  will  ordinarily  be  made  until  all  the  heirs  are 
made  parties,  or  are  before  the  court,  (o) 

One  of  several  of  the  next  of  kin  of  an  intestate,  entitled  to 
distribution,  may  sue  for  his  distributive  share  without  making 
the  other  distributees  parties,  if  the  latter  are  unknown,  or  can- 
not be  found,  and  that  fact  is  charged  in  the  bill.(jp)  In  such 
a  case  the  bill  may  properly  be  filed  on  behalf  of  the  plaintiff, 
and  also  of  all  the  other  persons  who  may  be  entitled  as  distrib- 
utees. But  if  the  bill  should  be  differently  framed,  and  yet 
sastained.  the  master  to  whom  the  cause  is  referred  will  be 
directed  to  inquire  and  state  to  the  court  who  are  all  the  next  of 
kin  of  the  intestate,  entitled  as  distributees,  and  they  may  come 
in  under  the  decree  and  take  the  benefit  thereof,  (j) 


Section  16. 


HUSBAND  AND  WIFE, 


A  married  woman,  suing  in  a  court  of  equity,  must,  in  gen- 
eral, join  with  her  husband  as  complainant ;  unless  she  claims 

(l)  Clason  V.  Lawrence,  8  Edw.  48.        Jim.  29.    Ward  y.  Duke  of  Northum- 
(m)  Bowere  v.  Smith,  10  Paige,  198.    berland,  2  Anst.  469. 
(n)  Morgan  v.  Morgan,  2  Wheat.  297.        (p)  Story's  Eq.  PI.  4  W.    Coop.  Eq. 
Storv'8  Eq.  PI.  ^  160.  PI.  80,  40. 

(o)  Coop.  Eq.  PI.  66.    Anpa.  I  Ves.        (g)  Coop.  Eq.  PI.  80, 40.    Story's  Eq. 

PI.  ^  90.    HaUett  v.  HaUett,  2  Paige,  16. 
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adversely  to  him^  when  he  should  be  made  a  defendant,  (a)  In 
Smith  V.  Myers  (6)  the  wife,  who  was  plaintiflF,  had  a  separate 
estate,  and  had  sued  by  her  husband  as  next  fiiend.  A  motion 
was  made  to  strike  out  his  name  as  next  friend,  and  substitute 
him  as  plaintiff.  ^^  It  is  necessary,''  said  Sir  John  Leach,  'Hhat 
the  husband  should  be  a  substantive  party  to  the  suit,  as  the 
wife's  claim  to  separate  property  is  against  the  jus  mariti.  By 
joining  the  wife  as  a  co-plaintiff,  as  proposed,  he  will  admit  the 
statement  in  the  bill  that  it  is  the  separate  property  of  the  wife, 
and  this  will  answer  all  the  purpose  of  making  him  a  defendant" 

So  the  wife  must  be  a  party  to  a  suit  by  the  husband,  for  her 
distributive  share ;  for  she  has  a  contingent  right  of  survivor- 
ship. She  must  also  join  in  a  suit  for  real  estate  devised  or 
descended  to  her  during  coverture. (c)  So,  in  a  suit  for  a  leg- 
acy, (rf)  Where  a  bill  was  filed  by  a  husband,  to  compel  pay- 
ment by  an  administrator,  of  his  wife's  distributive  share  in  the 
estate  of  her  deceased  brother,  it  appearing  that  the  plaintiff 
intermarried  with  his  wife  after  the  decease  of  her  brother,  it 
was  held  that  the  wife  must  be  joined  with  him  in  the  bill.(6) 

Where  a  remainder  in  chattels,  after  a  life  estate,  is  given  to  a 
married  woman,  the  title  remains  in  her  during  the  life  estate  ; 
and  she  must  be  a  party,  if  alive,  to  a  suit  by  the  husband  rela* 
tiv^fo  such  remainder.  (/)  And  where  a  man  has  made  an 
agreement  respecting  the  lands  of  his  wife,  both  should  be  made 
parties  in  a  suit  for  the  specific  performance  of  the  agreement.  (^) 

Where  a  suit  at  law  is  brought  against  husband  and  wife,  for 
the  purpose  of  affecting  her  interest,  she  is  a  necessary  party  to 
a  bill  in  chancery  by  the  husband,  for  an  injunction  to  restrain 
proceedings  in  the  suit  at  law.  (A) 

The  husband  may  join  with  his  wife  in  a  bill  for  the  partition 
of  her  estate,  though  the  wife  be  an  infant.  But  if  there  be  a 
sale  of  the  premises,  in  partition,  the  husband  is  not  entitled  to 

(a)  Bradley  v.  Emerson,  7  Verm.  Rep.        (e)  Cbeny  v  Belcher,  6  Stew,  dt  Por. 
869.    Mitf.  Eq.  PI.  28.    Story's  Eq.  PI.    188. 

§  61.    Simons  v.  Horwood,  1  Keen,  7.  (/)  Eamegay  v.  CaiTOway,  2  Dey. 

Perine  v.  Swaine,  1  John.  Ch.  24.  Ch.  408. 

(b)  8  Mad.  476.  {g)  Cal.  on  Par.  268.     Wheeler  t. 

(c)  Qriffith  v.  Coleman,  6   id.  600.  Newton,  2  £q.  Cas.  Abr.  44,  pi.  5. 
Trible  v.  Fryer,  Id,  179.  {h)  Booth  v.  AI\>enson,  2  Barb.  Ch. 

(i)  6  John.  Ch.  196.  818. 
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the  proceeds  of  bis  wife's  share,  without  giving  a  bond  to  the 
register  of  the  court,  to  account  with  the  wife  on  her  becoming 
of  age.(t)  But  where  the  interests  of  husband  and  wife  are  in 
conflict,  she  should  be  made  a  defendant,  instead  of  being  joined 
as  a  complainant  with  her  husband.  Hence  the  husbaM  can- 
not obtain  a  decree  depriving  his  wife  of  an  estate  held  in  trust 
for  her  separate  use,  upon  a  bill  against  her  trustees,  in  which 
she  is  joined  with  him  as  a  complainant.  To  obtain  such  a 
decree  she  should  be  made  a  defendant  in  the  suit.(&) 

If  the  husband  sues  for  choses  in  action  belonging  to  the 
wife^  as  for  a  bond  or  legacy,  she  must  be  a  party  to  the  suit ; 
otherwise  if  suing  for  a  rent  accruing  in  the  wife's  right  after 
marriage.  (Q  The  generalrule  is  that  a  husband  cannot  assert 
an  interest  in  right  of  his  wife,  in  a  court  of  equity,  without 
making  her  a  party. (iw)  Whenever  the  suit  relates  to  the 
wife's  separate  property,  the  defendant  may  insist  that  she  shall 
prosecute  the  suit  in  her  own  name,  by  her  next  friend,  (n)  Story 
says  that  in  practice,  where  a  suit  is  brought  by  the  wife,  for  her 
separate  property,  the  husband  is  sometimes  made  a  co-plaintiff; 
but  that  this  practice  is  incorrect,  and  in  all  such  cases  she 
ought  to  sue,  as  sole  plaintiff,  by  her  next  friend,  and  the  hus- 
band should  be  made  a  party  defendant ;  for  he  contests  that  it 
is  her  separate  property,  and  the  claim  may  be  incompatible 
with  hi.s  marital  rights,  (o) 

In  an  action  for  partition,  brought  by  the  wife,  the  husband 
must  be  joined  as  plaintiff,  or  the  title  will  be  defective,  and 
not  siioh  as  a  purchaser  will  be  compelled  to  take.(2:>) 

It  is  not  coo^petent  for  fevnea  covert  to  unite  in  a  bill  with 
those  who  wer^  joint  tenants  with  them  to  recover  their  interest 
in  land  in  which  their  husbands'  interests  may  have  been  sold.(g) 

A  bill  filed  in  the  names  of  husband  and  wjfe  will  be  coQsid^ 
ered  the  bill  of  the  husband,  merely ;  apd  the  decree  will  not 


i; 


%)  Sears  v.  Hyer,  1  Paige,  488.  (»)  Grant  v.  Van   Schoonhoven,  9 

k)  Grant   v.  Van   Bchoonhoven,   9  Paige,  265.    4  Rand.  897. 

Paigre,  255  (6)  Story's  Eq.  PI.  $  63. 

(Z)  Clark  v.  Lord  Angier,  1  Ch.  Gas.  Ip)  Spring  v.  Sandford,  7  Paige,  650. 

41.    8.  G.  Nelson,  78.  (g)  Sneed  v.  Waring,  2  B.  Monroe, 


(m)  6  B.  Monroe,  514.  522. 
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bind  the  wife,  in  a  Bubsequent  litigation,  (r)  That  is,  the  wife 
will  be  bound  only  so  far  as  in  justice  she  ought  tobe.(») 

In  a  case  where  a  sum  of  money  had  been  bequeathed  to  trus- 
tees, to  be  invested  for  the  benefit  of  the  plaintifiTs  wife,  inde- 
pendent of  his  control,  and  the  wife  was  a  co-plaintiff,  the  court 
said  :  "  This  is  the  husband's  suit,  and  the  wife,  for  all  the  pur- 
poses of  the  suit,  must  be  taken  to  be  entirely  under  the  influ- 
ence of  the  husband."  "  The  husband  cannot  obtain  the  fund, 
in  this  suit.  Let  it  be  referred  to  the  master,  to  approve  of  a 
trustee,  to  whom  the  fund  may  be  transferred,  arid  let  the  master 
approve  of  a  short  deed  declaring  that  trust." (f) 

But  if  a  wife  demands  relief  in  respect  to  her  separate  prop- 
erty, or  a  separate  maintenance  settled  by  the  husband,  she  may 
sue  alone,  (w)  She  may  sue  in  reference  to  property  settled  upon 
her,  where  there  is  no  agreement  in  writing,  if  the  separate 
property  be  personalty.  In  respect  of  her  separate  estate  she 
is  looked  upon  as  a  feme  sole.  And  in  a  court  of  equity  hus- 
band and  wife  are  considered  as  two  distinct  persons.  Therefore 
it  is  that  a  wife,  by  her  next  friend,  may  sue  her  own  hus- 
band, (v)  But  she  cannot  file  a  bill  against  her  husband  in  her 
own  namey  except  in  the  single  cjise  of  a  suit  to  obtain  a  divorce 
on  the  ground  of  adultery.(tr)  A  bill  to  obtain  a  separation, 
merely,  must  be  filed  in  the  name  of  her  next  friend. (a:) 

Whenever  a  wife  claims  any  property  in  opposition  to  the 
marital  rights,  she  must  sue  by  her  next  friend.  But  a  suit 
cannot  be  brought  in  her  name  without  her  consent.  When  a 
suit  is  brought  with  her  consent,  the  next  friend  may  be 
changed,  on  her  application ;  yet  the  person  substituted  will 
have  to  give  security  for  the  costs  already  incurred,  (y)  Iti 
case  a  bill  be  exhibited  in  a  wife's  name  against  her  husband^ 

(?•)  Grant    v.    Van    Schoonhoven,  9  a.     Story's  Eq.  PI.  ^  61.    Story'g  Bq. 

Paise,256.     1  Sim.  &  Sta.  185.     IJac.  Jur.  ^  1868.     Fonb.  Bq.  b.  1.  ch.*  2,  ^  6, 

&  W.  665.    Sherman  t.  Buroham,   6  note  p.     Freem.  Cb.  Rep.  215. 
Barb.  403.  (v)  Wood  v.  Wood,  2  Paige,  464. 

(s)  4  Rand.  897.  (x)  lb. 

(i)  Simons  v.  Horwood,  1  Keen,  7.  (y)  Griffith    t.   Hood,   2    Vea.    462. 

(tt)  4  Litt.  18.    Reques  ▼.  Lewis.  1  Pennington  v.  Clark,  1  Sim.  d:  Stu.  264. 

Ch.  Ca.s.  85.    Griffith  v.  Hood,  2  Ves.  Coop.  Eq.  30.    Gambee  v.  Atlee,  2  Do 

452.     Sauky  ▼.  Gonldinor,  Cary,  87.  Gex  &  Small,  745.    Randolph  v.  DicI^- 

(v)  Edw.   on  Par.   145.     Slurgis  v.  erson,  6  Paige,  617. 
Corp,  13  Ves.  190.    8  P.  Wms.  88,  note 


PLAINTIFFS.  403 

the  same  may  be  dismissed,  on  motion,  upon  an  affidavit  that  she 
is  not  really  a  party  to  it,  and  knows  nothing  of  it,  and  does  not 
consent  to  it.  (2) 

When  a  wife  is  in  such  a  condition  as  to  be,  in  law,  consid- 
ered a  feme  sole,  as  where  her  husband  has  abjured  the  realm^ 
been  transported  for  felony,  or  imprisoned  for  life,  or  is  an  alien 
enemy,  or  civilly  dead,  she  may  sue  as  a  feme  sole,  (a)  So  if 
the  husband  has  abandoned  his  wife  in  a  foreign  country  and 
she  is  domiciled  here ;  and  generally,  if  the  husband  is  absent, 
80  that  process  cannot  be  served  on  him,  she  may,  it  seems,  sue 
or  be  sued  as  a  feme  sole.(&)  But,  in  ordinary  cases,  the  rule, 
in  suits  in  equity,  is  the  same  as  at  law ;  and  the  husband 
must  join  in  the  suit.(c) 

When  the  husband  voluntarily  and  absolutely  deserts  his  wife, 
and  renounces,  so  far  as  he  can  do  it,  his  marital  relations,  and 
leaves,  and  continues  absent  from  the  state,  the  wife  may  be 
regarded  as  a/eme  sole.  Such  abandonment  and  absence  operates 
like  an  abjuration  of  the  realm,  at  common  law.  ((i) 

If  a  wife  be  a  cestui  que  trusty  and  it  is  necessary  she  should 
file  a  bill,  it  should  be  done  in  the  name  of  a  next  friend,  (e)  So 
if  a  wife  be  divorced  a  mensa  et  thoroy  and  is  entitled  to  a  devise 
independent  of  her  husband,  she  must  sue  for  it  by  a  next 
friend.'(/)  If  her  next  friend  dies  she  must  name  a  new  one,  in 
due  time,  or  her  bill  will  be  dismissed.  (^) 

In  all  cases  where  the  cause  of  action  survives  to  the  wife,  she 
must  be  joined,  in  a  suit  by  her  husband.  (^)  When  husband 
and  wife  sue  for  her  rights,  if  she  dies  pending  the  suit,  and  the 
claim  does  not  survive  to  him,  her  personal  representatives  must 
be  made  parties,  (t)  On  a  bill  filed  by  husband  and  wife  for  a 
distributive  share  of  assets  due  to  the  wife,  if  the  husband  dies^ 
the  cause  of  action  survives,  and  the  suit  may  be  carried  on  by 

(z)  Wyatt*8  Pr.  Keg.  60.  Monroe,  614.    Wilaon  v.  Wilson,  6  Ire<L 

(a)  Qold'8    £q.    92.      2    Hay,    406.    £q.  236. 

Castleston  v.  Fitzwilliame,  Cary,  148.  (d)  Chapman  v.  Lemon,  11  How.  Pr. 

Coop.  Eq.  PL  204.    4  Vin.  147.    Matter  Bep.  286.    Gregory  v.  Pierce,  4  Mete, 

of  Beming,  10  John.  242.    2  B.  S.  of  N.  178. 

Y.  6th  ed.  9884  30.  W  ^^^-  <>°  P*""-  ^^' 

(b)  Story's  Eq.  PI.  6S,  and  note.    Id.  (/)  Freem.  22. 

^  61 ,  70.  (g)  Barlee  v.  Barlee,  1  Sim.  &  Stu.  100. 

(c)  Id.  ^  61.    Bings  y.  Warder,  6  B.        (h)  8  Hey.  252. 

(»)  Baker  y.  Bed,  4  Baaa,  46a 
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the  wife  alone.  It  not  having  been  reduced  into  posaession 
daring  the  lifetime  of  the  husband,  his  representatives  have  no 
cause  of  action.  But  if  the  wife  dies  in  such  a  case,  the  suit 
will  abate.  (£)  Yet  when  husband  and  wife  sue  for  what  they 
have  a  joint  right  to,  the  death  of  the  wife  will  not  abate  the 
suit ;  for  the  whole  interest  survives  to  the  husband.  (Z)  But  a 
husband,  after  the  death  of  his  wife,  should  not  file  his  bill  for 
choses  in  action  of  the  wife,  in  his  own  right,  until  he  has  taken 
out  letters  of  administration,  (m) 

If  the  parties  plaintiff  and  defendant  marry,  the  suit  abater ; 
and  so  if  one  of  the  plainti£b  marries  one  of  the  defendants. 
When  a  man  not  a  party  and  having  no  interest  in  the  suit, 
marries  the  complainant,  he  should  be  made  a  party.  And  by 
the  English  practice,  this  is  done  by  bill  of  revivor ;  for  the  suit 
abates. (n)  In  case  of  the  marriage  of  a  female  plaintiff,  the 
husband  comes  in  by  what  may  properly  be  called  a  privity  of 
representation^  by  operation  of  law,  upon  the  marriage,  (o)  It 
has  been  decided  in  New  York  that  the  marriage  of  a  female 
mortgagee  with  the  mortgagor,  since  the  act  of  1848,  for  the 
protection  of  the  rights  of  married  women,  does  not  extinguish 
her  right  of  action  upon  the  mortgage,  (j)) 

As  the  wife  may,  in  some  cases,  sue  her  husband,  so  in  like 
manner  the  husband  may  sue  the  wife,  in  equity,  for  the  purpose 
of  enforcing  his  own  marital  rights  against  her  property,  whether 
such  rights  result  from  her  ante-nuptial  agreement,  or  from  the 
general  principles  of  law  or  equity  ;(g)  or  whenever  he  seeks 
relief  upon  some  claim  adverse  to,  or  in  opposition  to,  his  wife.(r) 
For  it  is  constant  experience  that  the  husband  may  sue  the  wife, 
or  the  wife  the  husband,  in  equity.  (8)    ; 

To  a  bill  to  set  aside  a  will,  which  secures  to  a  married  woman 

(*)  McDowl  V.  Charles,  6  John.  Ch.  (o)  Story'a  Eq.  PI.  %%  854,  881.    1 

182.    See  Vaughan  v.  Wilson,  4  Hen.  &.  Ear.  Pr.  269. 

M.  468.    Bond  ▼.  Simmons,  8  Atk.  21.  (p)  Power  v.  Lester,  28  N.  T.  Rep. 

2P.  Wms.  496.    8  Chan.  Rep.  40.    2R.  527. 

8.  N.  T.  184.    Cal.  on  Par.  271.    Edw.  (9)  2  Story  on  Eq.  Jnrisp.  %  1868. 

on  Par.  149.    8  Atk.  726.  Camal  ▼.  Buckle,  2  P.  Wms.  248.    Cal. 

(0  Piers  ▼.  Kawse,  Cary,  169.    Shel-  on  Par.  266. 

berry  ▼.  Briggs,  2  Vem.  249.    Thome  v.  (r)  Story's  Eq.  PI.  \  62.    Hanrott  t. 

Brend,  Cary,  88.  Cadwallader,  2  Rnss.  k.  My.  546. 

iwk)  Grosvenor  ▼.  Lane,  2  Atk.  180.  (s)  2  P.  Wms.  248.  Ex  parte  Strango- 

(n)  Cur.  Cane.  470.    Wyatt's  Pr.  B.  ways,  8  Atk.  478. 
64.    Lube,  296. 
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and  her  issue  a  share  of  the  testator's  property,  for  her  separate 
use  during  coverture,  the  wife  should  be  made  a  defendant,  and 
not  a  joint  complainant  with  her  husband ;  for  her  interests  are 
in  conflict  with  his.(^) 

In  New  York,  it  is  provided  by  statute  that  a  bill  to  annul  a 
marriage  on  the  ground  that  one  of  the  parties  was  under  the 
age  cf  legal  consent^  may  be  brought  by  the  parent  or  guar- 
dian entitled  to  the  custody  of  such  minor,  or  by  the  next  friend 
of  such  minor.  Where  a  marriage  is  sought  to  be  annulled  on 
the  ground  that  a  former  huehand  or  w\fe  of  one  of  the  parties 
toa^  living^  it  may  be  declared  void  on  the  application  of  either 
of  the  parties,  during  the  lifetime  of  the  other,  or  upon  the 
application  of  such  former  husband  or  wife.  When  it  is  sought 
to  be  annulled,  on  the  ground  of  the  idiocy  of  one  of  the  parties, 
the  application  may  be  made  by  any  relative  of  the  idiot  inter- 
ested to  avoid  the  marriage,  at  any  time  during  the  lifetime  of 
either  of  the  parties.  In  case  of  lunacy  of  one  of  the  parties,  * 
the  application  may  be  made,  at  any  time  during  the  continu- 
ance of  the  lunacy,  or  after  the  death  of  the  lunatic  in  that  state, 
during  the  life  of  the  other  party,  by  any  relative  of  the  lunatic, 
interested  to  avoid  the  marriage.  If  no  application  be  made  by 
a  relative,  and  the  married  parties  are  both  alive,  the  application 
may  be  made  by  any  person  admitted  by  the  court  to  prosecute 
as  the  next  friend  of  the  idiot  or  lunatic.  The  lunatic  himself, 
after  the  restoration  of  reason,  may  also  apply ;  provided  there 
has  been  no  free  cohabitation  since  the  return  of  reason,  (t^) 

A  marriage  may  be  annulled  on  the  ground  that  the  consent 
of  one  of  the  parties  was  obtained  by  force  or  fraud,  during  the 
lifetime  of  the  parties,  or  one  of  them,  on  the  application  of  the 
party  whose  consent  was  so  obtained,  or  of  the  parent  or  guardian 
of  such  party,  or  of  some  relative  interested  to  contest  the  valid- 
ity of  the  marriage,  (t;) 

A  suit  to  annul  a  marriage  on  the  ground  of  the  physical 
incapacity  of  one  of  the  parties,  can  only  be  maintained  by  the 
injured  party,  against  the  party  whose  incapacity  is  alleged. (u;) 

(0  AlstoD  T.  Jones,  8  Barb.  Ch.  890.        («)  lb  $  80. 
(«)  2  R.  8. 142,  %  21,  24,  26,  26,  27.        (v)  Id.  148,  (  33. 
Id.  5th  ed.  p.  284. 
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A  bill  for  a  divorce  on  the  ground  of  adultery,  may  be  exhib- 
ited by  a  wife,  in  her  own  name,  as  well  as  by  a  husband,  (j;) 

A  limited  divorce,  or  separation  from  bed  and  board  forever, 
or  for  a  limited  time,  may  be  applied  for  by  a  married  wuman^ 
in  the  cases  particularly  specified  in  the  statute.  (^) 

It  is  further  provided  by  statute,  in  New  York,  that  any 
married  woman  may,  while  married,  sue  and  be  sued  in  all  mat- 
ters having  relation  to  her  sole  and  separate  property,  or  which 
may  come  to  her  by  descent,  devise,  bequest,  purchase,  or  the 
gift  or  grant  of  any  person,  in  the  same  manner  as  if  she  were 
sole.  And  she  may  bring  and  maintain  an  action,  in  her  own 
name,  for  damages,  against  any  person  or  body  corporate,  for  any 
injury  to  her  person  or  character,  as  if  she  were  8ole.(») 

The  code  of  procedure  in  New  York,  provides  that  when  a 
married  woman  is  a  party,  her  husband  must  be  joined  with  her, 
except  that  1.  When  the  action  concerns  her  separate  property 
she  may  sue  alone.  2.  When  the  action  is  between  herself  and 
her  husband,  she  may  sue  or  be  sued  alone,  and  in  no  case  need 
she  prosecute  or  defend  by  a  guardian  or  next  friend,  (a) 

In  Van  Buren  and  wife  v.  Cockbum^{b)  which  was  an  action 
of  ejectment  to  recover  real  estate  of  the  wife,  it  was  held  that 
the  words  "  may  sue  alone,''  in  the  above  section,  are  not  to  be 
construed  '^  must  sue  alone ;"  and  that  where  the  husband  was 
joined  with  the  wife,  in  such  a  case,  a  demurrer  would  not  lie 
for  a  misjoinder  of  parties.  In  Ingraham  v.  Baldwiny(c)  it  is 
also  intimated  that  such  an  action  is  well  brought  in  the  names 
of  husband  and  wife ;  and  the  reason  assigned  is,  that  the  hus- 
band being  seised  of  a  life  estate,  as  tenant  by  the  curtesy,  and 
the  wife  of  the  ultimate  fee,  the  two  estates  constitute  the  whole 
quantity  of  interest,  and,  to  avoid  multiplicity  of  actions,  are 
well  joined  in  one  action.  It  was  said  the  chancery  rule,  as  to 
parties,  should  govern  the  case.  The  action,  though  an  eject- 
ment, in  one  sense,  was  like  a  bill  for  relief,  and  therefore  a 

(x)  2  R.  S.  6th  ed.  144,  ^  89.  (a)  Code,  ^  114,  u  imended  in  1851 

y)  Id.  146,  %  50.  and  1857. 

[z)  Laws  of  1862,  p.  844.  (b)  2  Code  Bep.  62. 
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judgmeDt  could  not  be  complete^  and  co-extensive  with  the 
whole  interest,  unless  the  husband  and  wife  both  joined. 

But  iu  a  later  case(o?)  the  decision  in  Van  Buren  and  wife  v. 
Cockbum  (supra)  was  disapproved  ;  the  court  holding  that  in 
an  action  by  the  wife,  for  a  partition  of  real  estate  held  as  her 
separate  property,  under  the  act  for  the  protection  of  married 
women,  the  husband  was  improperly  joined  as  plaintiff.  That 
the  design  of  the  code,  in  making  the  exceptions,  was,  not  to 
prescribe  a  new  rule,  or  to  allow  the  wife  to  join  with  her  hus- 
band or  not,  but  merely  to  authorize  her,  notwithstanding  the 
general  rule  that  the  wife  must  join  with  her  husband,  to  sue 
alone  in  a  proper  case.  'And  that  whether  or  not  she  should 
sue  alone  or  be  joined  with  her  husband,  is  to  be  determined 
now,  as  before  the  code,  by  the  settled  practice  of  courts  of 
equity.  These  views  were  fully  concurred  in  by  Justice  Hoff- 
man, of  the  Superior  Court  of  New  York,  in  Smith  v.  Kear- 
n€y,{e)  where  it  was  held  that  a  complaint  for  the  separate 
property  of  the  wife  could  not  be  in  the  names  of  the  husband 
and  wife,  jointly,  but  that  she  must  sue  alone,  by  her  next  friend. 
This  was  before  the  amendment  of  the  114th  section  of  the 
code,  dispensing  with  a  next  friend.  In  Either  v.  Morri$,(/) 
it  was  held  that  the  husband  might  be  co-plaintiff  in  such  a 
case. 

In  case  a  new  security  for  the  payment  of  money  is  given  to 
the  wife  during  coverture  the  husband  may  sue  alone,  or  join 
his  wife,  at  his  election. (y)  But  where  money,  belonging  to  a 
married  woman,  and  which  has  never  been  in  her  husband's 
possession,  is  lent  by  her  with  his  assent,  and  a  promissory  note 
given  to  her  for  the  amount,  she  may,  since  the  act  of  April, 
1848,  for  the  more  effectual  protection  of  the  property  of  mar- 
ried women,  maintain  an  action  thereon,  without  joining  her 
husband  as  co-plaintiff. (A)  So,  where  a  female,  prior  to  her 
marriage,  comes  into  the  possession  of  money,  which  she  invests, 

(d)  Brownson  and  wife  ▼.  Qlffbrd,  8  (g)  Searing  t.  Searing,  9  Paige,  283. 

Hovr.  Pr.  Bep.  890.  Moehring  v.  Mitchell,  1  Barb.  Ch.  264. 

(0)  9  How.  Pr.  Bep.  466.    See  aUo  Thompson  v.  Ellsworth,  Id.  624, 

Eillman  v.  Hillraan,  14  id.  456.  {h)  Smart  v.  Comstock,  24  Barb.  411. 

if)  9  How.  Pr,  Bep.  266. 
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and  after  her  marriage  she  keeps  the  same  in  the  form  of  a 
chose  in  action,  payable  to  her,  with  the  express  consent  of  h^ 
hvsband,  it  remains  her  property,  and  an  action  upon  the  secu- 
rity is  properly  brought  in  her  name  alone,  (e)  And  in  an  action 
against  a  carrier,  for  the  loss  of  goods,  the  separate  property  of 
a  married  woman,  she  may  sue  alone,  without  her  husband.(A;) 

A  wife  cannot  file  a  bill,  in  her  own  name,  against  her  lunatic 
husband's  committee,  for  maintenance  from  his  estate,  he  not 
being  a  party ;  even  where  he  has  abandoned  her,  and  left  the 
state.  (Z) 

A  bill  for  the  recovery  of  the  wife's  separate  estate  should  not 
be  filed  in  the  names  of  husband  and  wife,  but  by  the  next 
friend  of  the  wifls.(m)  A  decree  in  a  suit  brought  by  husband 
and  wife,  in  relation  to  her  separate  property,  is  not  conclusive 
upon  the  wife ;  and  if  the  defendant  takes  the  objection  in  sea- 
son, it  is  of  course  to  amend  the  form  of  the  suit  by  appointing 
a  next  friend  for  her,  and  making  the  husband  defendant  instead 
of  complainant.  But  if  the  objection  be  made  after  a  litigation 
upon  the  merits,  it  will  not,  in  general,  be  sustained,  (n) 

A  bill  cannot  be  filed  by  husband  and  wife  jointly,  against 
the  trustees  of  the  wife's  separate  estate,  for  the  purpose  of 
removing  the  trustees ;  to  have  an  account  from  them ;  and  for 
a  distribution.  The  bill  should  be  filed  by  the  wife  alone,  by 
her  next  friend,  making  her  husband  a  party  defendant (o) 

Where  the  husband  files  a  bill  to  foreclose  a  mortgage  owned 
by  himself,  and  he  and  his  wife  have  a  judgment  lien  upon  the 
premises,  which  makes  them  proper  parties,  she  must  be  joined 
with  him  as  complainant,  (jp) 

When  the  action  concerns  the  separate  property  of  the  wife, 
she  may  sue  alone ;  but  when  there  is  no  adverse  interest  the 
husband  may  join,  if  she  verifies  the  complaint,  thus  signifying 
not  only  her  knowledge  but  her  consent  that  the  action  should 
be  commenced.     She  is  then  the  principal  actor  in  the  suit,  and 


ae 


'^%)  Smart  v.  Comstock,  24  Barb.  411.  (n)  Stuart  t.  Kissam,  2  Barb.  4d8. 

^k)  Spies  T.  Aocessory  Transit  Oo.,  6  (o)  Sherman  t.  Bumham,  6  id.  40S. 

Daer,  662.  (p)  Clarkson  ▼.  DePeyster,  8  Paige, 

1)  Hay  V.  Warren.  8  Paige,  609.  886. 
>)  Bowers  v.  Smith,  10  id.  198. 
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the  mere  circumBtance  that  her  hushand  is  a  co-plaintiff  cannot 
exempt  her  from  being  hound  by  the  judgment ;  and  hence  no 
next  friend  is  necessary,  (g) 

The  wife  of  a  drunkard  for  whom  a  committee  has  been 
appointed  cannot  file  a  bill  against  the  committee,  for  an  account, 
without  making  her  husband  a  party,  though  he  is  absent  from 
the  state,  and  has  not  been  heard  from  for  seven  years,  (r) 


Section  16. 

IDIOTS  AND  LUNATICS. 

Idiots  must  appear  in  person,  and  a  lunatic  of  full  age  in 
person  or  by  attorney.  The  committee  of  an'  idiot  or  lunatic 
cannot  maintain  an  action  on  behalf  of  the  lunatic.  An  action 
concerning  the  realty  as  well  as  the  personal  estate  of  a  lunatic 
must  be  brought  in  his  name,  and  not  in  the  name  of  his  com- 
mittee, (a)  It  seems  that  the  rule  as  to  parties,  in  such  cases, 
is  the  same  at  law  and  in  equity. (&) 

Yet  where  a  bill  is  filed  by  the  committee  of  a  lunatic,  to  set 
aside  an  act  done  by  the  lunatic,  upon  the  ground  of  his  incom- 
petency, it  is  not  necessary  that  the  lunatic  himself  should  be 
made  a  party;  but  he  may  be  joined  with  his  committee. (c) 
Jn  all  other  cases  the  settled  practice  in  England  has  always 
1)een  to  join  the  committee  with  the  lunatic,  in  bringing  suits 
in  chancery  for  his  benefit ;  or  to  file  the  bill  in  the  name  of 
the  lunatic  by  his  committee ;  and  where  the  lunatic  is  not 
made  a  party,  it  is  a  good  cause  of  demurrer.  The  same  rules 
are  applicable  to  suits  brought  in  the  courts  of  equity  in  this 
country,  for  the  benefit  of  the  lunatic.  Where  it  is  said  by 
English  writers  that  idiots  and  lunatics  must  sue  by  their  com- 
fnittees,  it  is  not  meant  t)^at  the  suit  is  to  be  brought  by  the 

(q)  yfooda  ▼.  ThomptBon,  11  Qow.  Pr.    atns'  £q.  801.    McEillip  t.  McEillip,  8 
Bep.  184.  Barb.  562. 


M  Hay  v.  Warner,  8  Paige,  609.  (6)  1  Hill,  97. 


iShelf.  on  Lnn.  895.    24  Wen(L  (ej  Gorham  v.  Gorham,  8  Barb.  Ch. 

85.    Lane  v.  Schermerhom,  1  Hill,  97.  24.    Ortley  r.  Measere,  7  John.  Ch.  189. 

]Mitl  ]ft<|.  PL  29.    QoldB.  £q.  98.    Ad-  Wartnaby  v.  Wartnaby,  Jac.  R.  877. 
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committee  in  their  own  names^  merely  describing  themselves  as 
the  committee  of  the  lunatic ;  but  that  the  suit  is  to  be  brought 
in  the  name  of  the  lunatic,  stating  that  he  sues  by  the  com- 
mittee of  his  estate,  naming  them,  as  in  the  case  of  an  infant 
suing  by  his  next  friend ;  or  that  the  suit  should  be  prosecuted 
in  the  names  of  the  lunatic  and  of  his  committee.  (cQ 

A  bill  filed  by  the  committee  of  a  lunatic  in  their  own  names, 
in  which  they  only  describe  themselves  as  his  committee,  is  a 
bill  by  the  committee  alone ;  and  is  not  the  bill  of  the  lunatic 
by  his  committee,  (e) 

A  bill  filed  by  a  committee,  praying  for  a  partition  of  lands, 
and  for  an  account  and  payment  of  rents  and  profits  of  the 
share  of  the  land  belonging  to  the  lunatic,  is  defective  in  form. 
And  if  the  objection  that  the  lunatic  is  not  made  a  party  to  the 
suit,  with  his  committee,  is  set  up  by  the  defendant  as  a  special 
cause  of  demurrer,  no  part  of  the  bill  can  be  sustained.  (/) 

In  Ortleyy.  Me88ere(g)  Chancellor  Kent  says:  "It  is  not 
necessary  for  the  lunatic  herself  to  be  a  party  plaintiff  with  her 
committee,  to  set  aside  an  act  done  by  her  while  she  was  under 
mental  disability."  "The  general  practice  is  to  unite  the  luna- 
tic with  the  committee,  as  was  done  in  2  Vern,  278 ;  but  there 
does  not  appear  to  be  any  use  in  it,  or  any  necessity  for  it,  as 
the  committee  k^ve  the  exclusive  custody  and  control  of  the 
estate  and  rights  of  the  lunatic.  The  lunatic  may  be  considered 
a  party  by  his  committee." 

A  demurrer  lies  on  the  ground  of  the  personal  disability  of 
the  plaintiff,  as  that  he  is  an  idiot  or  lunatic.(A) 

A  person  actually  a  lunatic,  though  not  found  to  be  so,  on  a 
writ  of  inquiry,  may  sue  as  plaintiff,  in  Maryland^  with  another 
person,  who  may  be  required  to  give  bonds  to  account  for  the 
money  which  he  shall  receive  in  the  suit,  in  behalf  of  the 
lunatic,  (t) 

In  New  York,  by  statute  passed  in  1845,  committees  of  luna- 
tics and  habitual  drunkards  are  authorized  to  sue,  in  their  own 


(d)  Gorham  v.  Gorham,  8  Barb.  Ch.  24.  (h)  Cal.  on  Par.  U5.    Lloyd  v.  Loar- 

'e)  Ibid.  Ing,  6  Vea.  778. 

/)  Ibid.  (»)  1  Bland,  290. 
(g)  7  John.  Ch.  189. 
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names,  for  any  debt,  claim  or  demand  transferred  to  them,  or  to 
the  possession  and  control  of  which  they  are  entitled  as  such 
committee.(i)  This  statute,  it  has  been  held,  does  not  embrace 
an  equitable  proceeding  by  which  an  estate  or  interest  in  real 
property  is  sought  to  be  established — e.  g.  a  suit  to  establish  an 
equitable  lien  in  favor  of  the  lunatic,  upon  the  land  of  the 
defendant.  (Q  If  has  been  decided  that  the  question  whether  a 
suit  can  be  commenced  in  the  name  of  a  committee  of  a  lunatic, 
for  the  recovery  of  real  estate,  or  to  establish  the  title  to  the 
same;  or  whether  a  suit  in  partition  can  be  instituted  in  the 
name  of  such  committee,  without  joining  the  lunatic  as  a  party, 
is  wholly  unaffected  by  this  statute,  (m)  There  is  no  statute,  in 
TSew  York,  authorizing  the  committee  of  a  lunatic  to  prosecute 
a  suit  for  a  partition  in  their  own  names  alone ;  or  authorizing 
another  person  to  prosecute  a  partition  suit  against  them,  with- 
out making  the  lunatic  who  is  an  actual  owner  of  an  undivided 
part  of  the  premises,  a  party  to  the  suit.  And  the  only  way  to 
make  a  legal  partition  is  to  make  him  an  actual  party  to  the 
8uit.(n) 

On  a  petition  of  tHe  committee  of  a  lunatic,  without  a  bill 
filed,  an  order  may  be  granted  to  stay  waste  upon  the  estate  of 
the  lunatic;  and  such  order  will  be  enforced  by  attachment. (o) 
80,  upon  a  petition  of  the  committee,  showing  a  heavy  indebt- 
edness of  the  lunatic,  and  that  his  property  would  be  sacrificed 
if  sold  on  execution,  a  sale  may  be  decreed,  a  receiver  appointed 
and  the  execution  stayed,  (p) 

In  the  appointment  of  a  committee,  relations,  unless  there  is 
some  specific  objection,  are  preferred  to  strangers,  (g)  The  com- 
mittee ought  to  be  resident  within  the  jurisdiction  of  the  court ; 
and  if  he  goes  out  of  it  he  ought  not  to  be  continued  in  the 
character  of  committee.  In  such  a  case  it  is  his  duty  to  give 
up  the  office,  (r)  In  case  of  the  death  of  a  committee,  an 
application  should  be  made  to  the  court  by  petition,  for  the 
appointment  of  a  new  committee.  («) 

k)  2  R.  S.  8d  ed.  115.  (o)  Matter  of  Hallock,  7  John.  Gh.  24. 

I)  HcKillip  y.  McKillip,  8  Barb.  562.  f  p)  2  Ired.  Ch.  294. 

m)  Qorham   Vi   Gorhani,   8   Barb.  Iq)  Bx  parte  Le  Heap,  18  Yes.  222. 

Ofal  24.  (r)  Ex  parte  Ord,  Jacob,  94. 

(f»)  Ibid.  1$)  2  Grant's  Pr.  489. 
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In  New  York  it  is  provided  by  section  111  of  the  code  of 
procedure  that  every  action  must  be  prosecuted  in  the  name  of 
the  real  party  in  interest,  except  as  otherwise  provided  in  sec- 
tion 113.  Section  113  authorizes  an  executor  or  administrator, 
a  trustee  of  an  express  trust,  or  a  person  expressly  authorized 
by  statute,  to  sue  without  joining  with  him  the  person  for 
whose  benefit  the  action  is  prosecuted;  and  declares  that  a 
trustee  of  an  express  trust,  within  the  meaning  of  the  section, 
shall  be  construed  to  include  a  person  with  whom  or  in  whose 
name  a  contract  is  made  for  the  benefit  of  another.  This  sec- 
tion preserves  the  right  of  the  committee  to  sue  in  cases  author- 
ized by  the  act  of  1845,  but  does  not  extend  such  right,  unless 
the  committee  shall  be  deemed  "a  trustee  of  an  express  trust." 

In  Person  v.  Warren(t)  it  was' held  that  section  111  had 
changed  the  rule ;  and  that  under  the  exception  contained  in 
section  113  an  action  may  be  brought  by  the  committee  of  a 
lunatic,  alone,  for  the  purpose  of  setting  aside  an  act  or  deed 
done  by  the  lunatic,  while  8uch.(w) 

In  the  matter  of  Hopper (v)  a  petition  by  the  committee  of  a 
lunatic,  in  relation  to  the  estate,  which  though  signed  by  the 
committee,  did  not  describe  him  as  petitioner,  and  was  not 
addressed  to  the  chancellor,  was  dismissed  for  informality. 

The  wife  of  a  drunkard  cannot  file  a  bill  against  his  com- 
mittee, for  an  accoant,  without  making  her  husband  a  party, 
though  he  is  absent  from  the  state,  and  has  not  been  heard  from 
for  seven  years,  (w) 

Where  persons  are  incapable  of  acting  for  themselves,  al* 
though  not  strictly  either  idiots  or  lunatics,  the  suit  may  be 
brought  in  their  names,  and  the  court  will  authorize  some  suit- 
able person  to  carry  it  on  as  their  next  friend,  (a;)  But  in  every 
such  case  it  is  in  the  discretion  of  the  court  to  allow  the  suit  to 
proceed  or  not ;  and  it  will  order  a  stay  of  proceedings,  or  order 
the  bill  to  be  taken  off  the  file,  if  the  suit  is  deemed  improper,  (y) 


(0  14  Barb.  488.  («)  Mltf.  Eq.  PL  80.     Wartoaby  ▼. 

(u)  See  also  Grionell  ▼.  Scbmidt,  2  Wartnaby,  Jac.  Rep.  877.    Coop.  £q. 

Sandf.  706.    Van  Sant  PL  188.  PL  29, 81.    Story's  Eq.  PL  ^  66. 

[v)  5  Paige,  489.  (y)  Wartaaby  T.  Wartnaby»  Bupra. 
[w)  Hay  Y.  Warner,  8  Paige,  609. 
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If  a  bill  is  filed  in  the  name  of  an  idiot  or  lanatic,  so  found 
by  inquisition  and  under  guardianship,  the  defendant  may  plead 
the  disability  in  abatement  of  the  8uit.(2) 


Skction  17. 

INFANTS. 

An  infant  cannot,  by  himself,  exhibit  a  bill,  not  only  on 
account  of  his  want  of  discretion,  but  because  of  his  inability  to 
bind  himself  for  costs.(a)  Neither  can  he  sue  by  attorney,  for 
he  cannot  make  an  attorney.  (&)  Hence,  when  an  infant  sues, 
he  must  sue  by  his  next  friend,  (c)  The  nearest  relation  of  an 
infant  is  supposed  to  be  the  person  who  will  take  him  under  his 
protection,  and  institute  a  suit,  whenever  it  is  necessary  to  assert 
his  rights  or  to  vindicate  his  wrongs.  (cQ  The  person  who  com- 
mences a  suit  on  behalf  of  an  infant,  is  therefore  termed  his 
neoct  friend  ;  but  he  need  not  be  a  relation,(e)  He  must,  how- 
ever, be  a  person  of  substance,  on  account  of  the  costs  for  which 
he  is  liable.  (/)  A  person  suing  on  behalf  of  an  infant  may 
therefore  be  compelled  to  give  security  for  costs,  or  the  bill  will 
be  dismissed,  on  application  by  the  defendant,  showing  the 
insolvency  of  the  next  friend.(^)  If  the  infant  has  no  means 
of  indemnifying  a  responsible  person  for  costs,  it  seems  he  will 
be  permitted  to  sue  by  his  neat  friend  in  forma  pauperis.  The 
court  will,  however,  in  the  first  place,  see  that  there  is  probable 
cause  for  the  proceeding,  and  will  appoint  a  proper  person  as 
prochein  ami.(h)  It  is  provided  by  statute,  in  New  York,  that 
where  an  infant  is  sole  plaintiff,  no  process  can  issue,  in  his 
name,  until  a  competent  and  responsible  person  shall  be  appointed 
to  appecur  as  his  next  friend,  who  shall  be  responsible  for  costs,  (t) 


z)  StoTy'8  Bq.  PI.  ^  725.  (e)  Anon.  1  Atk.  570.    Story's  Eq. 

Mitf.  Eq.  PI.  25.    CaL  on  Par.  (  57.    Hunter's  Suit  in  Eq.  172. 

816.    Story's  Bq.  PL  $  57.  (/)  Ibid.    2  Bac.  Ab.  619.    Wyatt, 

Vent.  54.    Bdw.  on  Par.  182.  223. 

54.    2  Ala.  Rep.  406.  (h)  Ibid 


(h)  1 

(«)  Coop.  Eq.  27.    1  Smith's  Oil.  Pr.  (a)  Fulton  ▼.  Roseyelt,  1  Paige,  178. 

.    2  Ala.  Rep.  406.  Ih)  Ibid. 

(d)  Hind's  Pr.  8,  (%)  2  R.  S.  446^  $  2. 
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A  suit  may  be  commenced  in  the  name  of  an  infant  without 
his  knowledge  or  consent.  But  as  the  next  friend  may  some- 
times file  a  bill  from  improper  motives^  the  court,  on  a  proper 
application,  will  refer  it  to  a  master  to  ascertain  whether  such 
suit  is  for  the  benefit  of  the  infant ;  and  if  the  master  reports 
that  it  is  not  for  his  benefit,  will  stay  the  proceedings.  (J;) 

A  bill  may  be  filed  by  the  next  friend  of  an  infant,  even 
though  the  infant  have  a  guardian  at  the  time  ;  and  if  objection 
be*made,  at  the  proper  time,  the  court  will  direct  whether  the 
suit  shall  so  proceed,  or  be  conducted  in  the  name  of  the  guar- 
dian. (Q 

Upon  a  suggestion,  at  any  stage  of  the  cause,  that  an  infant 
party  is  on  the  wrong  side  of  the  record,  the  court  may  order  an 
inquiry;  and  if  the  fact  is  found,  the  proceedings  will  be 
amended  by  placing  the  infant  on  the  opposite  side  of  the 
suit(m) 

The  court  will  not  permit  the  prosecution  of  a  suit  in  the 
name  of  un  infant  by  a  next  friend  who  may  have  an  interest  iu 
the  suit  adverse  to  that  of  the  infant,  (n) 

The  consent  of  an  infant  to  a  bill  filed  in  his  name,  is  not 
necessary,  (o) 

The  next  friend  is  considered  to  be  so  far  interested  that 
neither  he  nor  his  wife  can  be  examined  as  a  witness.  (j>) 

The  court  will  remove  a  next  friend  if  necessary,  on  account 
of  his  not  duly  prosecuting  the  cause.  (^)  But  the  court  will  not 
on  petition  of  an  infant  party^  direct  an  inquiry  whether  the 
cause  has  been  properly  conducted.  The  mode  is  to  remove  the 
next  friend,  (r)  The  court  will  also,  on  motion  and  upon  affida- 
vits, remove  a  next  friend  and  appoint  a  new  one,  where  the 
former  is  so  connected  with  a  defendant,  having  an  interest 

(k)  2  Rot.  Stat.  446,  ^  2.    Mitf.  Eq.  ^60.    Coop.  Eq.  PI.  27,  28.    Tamer  t. 

PI.  27.     Coop.  Eq.  PI.  28.     Oarr  v.  Tamer,  2  Eq.  Ab.  288. 

Drake,  2  Joha  Ch.  642.    8  P.  Wma.  140*  (p)  Id.  27.    Cal.  on  Par.  815.    Head 

2  Mer.  40.    Story's  Eq.  PI.  ^  60.  t.  Head,  8  Atk.  611. 

(Q  12  111.  Bep.  424.    Stoiy's  Eq.  PL  (g)  Ward  r.  Ward,  8  Mer.  Bep.  706. 

^  68.  BoMell  T.  Sharpe,  1  Jac  &  W.  488. 

(m)  Bowen  ▼.  Idley,  1  Bdw.  Gh.  160.  Laacaster  t.  Thornton,  Amb.  898.   Mitt 

LeFort  v.  Delafield,  8  id.  84.  Eq.  PI.  27. 

2  Ired.  Cb.  478.  (r)  BoueUv. Sharpe,  lJac.dtW.488. 
Mitf.  Eq.  PI.  28,    Story's  Eq.  PL 
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adverse  to  the  infants,  as  to  make  it  probable  that  their  interest 
will  not  be  properly  protected  by  him.(s) 

If,  after  the  commencement  of  a  suit  the  next  friend  dies,  the 
infant's  solicitor  should  immediately  apply  to  the  court,  by 
motion  or  petition,  for  the  appointment  of  a  new  next  friend.  (^) 
If  he  refuses  or  neglects  to  make  such  application  the  defendant 
may  obtain  an  order,  that  the  infant,  upon  notice  to  his  solicitor, 
procure  a  person  to  be  appointed  his  next  friend,  or  that  the 
defendant  be  at  liberty  to  name  a  proper  person,  or  have  a  refer- 
ence to  a  master  to  appoint  one.(u) 

The  next  friend  cannot  withdraw  from  the  suit,  without  a 
reference  to  a  master  to  inquire  whether  it  is  for  the  benefit  of 
the  infant  that  another  next  friend  should  be  appointed  in  his 
place,  (t;)  And  as  the  next  friend,  in  commencing  a  suit,  under- 
takes on  his  part  that  the  suit  he  had  so  commenced  is  for  the 
benefit  of  the  infant,  it  is  not  competent  for  him  to  apply  for  a 
reference  to  determine  the  point.(t£7) 

If  two  suits  are  instituted  for  the  same  purpose,  by  two  next 
^ends  of  an  infant,  the  court  will  direct  the  master  to  inquire 
which  is  most  for  the  infant's  benefit.(2:) 

A  bill  may  be  filed  by  a  next  friend,  in  favor  of  a  child  in 
ventre  sa  mere;  and  an  injunction  to  stay  waste  could  be 
obtained  upon  such  a  bill.(^) 

Several  infants  may  join  in  the  same  bill,  for  an  account  of 
the  rents  and  profits  of  their  estate.  («) 

At  law,  it  seems  that  if  a  party  comes  of  age  before  trial 
during  the  progress  of  a  suit  commenced  by  guardian  or  pro- 
chein  amiy  he  ought  to  appoint  an  attorney  forthwith ;  and  if 
he  omits  to  do  so,  advantage  may  be  taken  of  his  omission, 
although  it  cannot  be  assigned  for  error. (a)  In  the  English 
court  of  chancery  the  practice  is  said  to  be  to  proceed,  in  such 
a  case,  without  any  change.  (&) 

(4)  Edw.  on  Par.  188.     Peytoa  ▼.  27.    Bennetfi  on  MasteiSi  45.    Story's 

Bond,  1  Sim.  890.  £q.  PI.  %  60. 

it)  Bracey  v.  Sandiford,  8  Mad.  468.  (y)  MoagraYe  ▼.  Perry,  2  Vem.  710. 

(u)  Ibid.    Lancaster  ▼.  Thornton,  1  Hale  ?.  Hale,  Prec.  Gb,  60.    1  Salk.  229. 

Dick.  346.    8.  C.  1  Amb.  898.  iz)  2  Bland,  68. 

V)  Mailing  ▼.  Melling,  4  Mad.  261.  (a)  Cro.  Jac.  680.    Palm.  289.   8  Bac. 

w)  Jones  ▼.  Powell,  2  Meriv.  141.  Ab.  616.    Bnlst.  24. 

'%)  OaL  on  Par.  816.    Mitf.  £q.  1*1.  (&)  Prac  Beg.  195. 
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A  prochein  ami  or  guardian  appointed  in  another  state  or 
coQDtry  wonid  have  no  right  as  such,  to  sue  in  a  oourt  of  equi^ 
here.    He  must  first  he  appointed  or  allowed  here.(c) 

In  New  Torkj  the  code  of  procedure  provides  that  when 
an  infant  is  a  party,  he  must  appear  by  guardian,  who  may 
be  appointed  by  the  court  in  which  the  .action  is  prosecuted, 
or  by  a  judge  thereof,  or  a  county  judge.(<2)  Such  guardian  is 
to  be  appointed  as  follows :  when  the  infant  is  plaintiff  upon 
his  own  application  if  he  be  of  the  age  of  fourteen  years ;  if 
under  that  age,  upon  the  application  of  his  general  or  testament- 
ary guardian  if  he  has  any,  or  of  a  relative  or  friend  of  the 
infant.  If  made  by  a  relative  or  friend  of  the  infant,  notice 
thereof  must  first  be  given  to  such  guardian  if  he  has  one.  If 
he  has  none,  then  to  the  person  with  whom  the  infant  resides,  (e) 

It  has  been  decided  that  since  the  code,  when  an  infant  is 
plaintiff  he  must  have  a  guardian  appointed  before  the  action  is 
commenced.  (/)  If  an  action  on  behalf  of  an  infant  be  com- 
menced by  a  next  friendy  instead  of  a  guardian,  it  will  be  irreg- 
ular.((jr)  When  a  married  woman  who  is  an  infant  sues  jointly 
with  her  husband,  no  guardian  for  her  seems  necessary.  (A) 

Bule  60  of  the  Supreme  Court,  as  amended  in  1858,  provides 
that  no  person  shall  be  appointed  guardian  ad  litem,  either  on 
the  application  of  the  infant  or  otherwise,  unless  he  be  the  gen- 
eral guardian  of  such  infant,  or  is  fully  competent  to  understand 
and  protect  the  rights  of  the  infant,  and  who  has  no  interest 
adverse  to  that  of  the  infant,  and  is  not  connected  in  business 
with  the  attorney  or  counsel  of  the  adverse  party.  And  no 
person  shall  be  appointed  such  guardian  who  is  not  of  sufficient 
ability  to  answer  to  the  infant  for  any  damage  which  may  \» 
sustained  by  his  negligence  or  misconduct  in  the  defense  or 
prosecution  of  the  suit.  ^ 

An  infant,  who  is  remainderman  to  personal  property,^  is 
entitled  to  an  account,  on  a  bill  merely  stating  that  the  fun4  is 
in  danger,  without  any  proof,  (i) 

(<;)  Williams  ▼.  stomas  John.  Ch.  867.  (a)  HofftailiDg  t.  ^l^eal,  11  How.  IV. 

{d)  Code,  ^  115.  Rep.  188. 

(0)  Id.  ^  116.  (&)  Cook  7.  BawdoD,  6  id.  288. 

(/)  Hill  ▼.  Thatcher,  2  Code  Rep.  8.  (i)  Singleton  ▼.  Singlf  ton,  2  MoU.  62D. 
8  flow.  Pr.  Rep.  407. 
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If  an  infant  plaintiff  comes  of  age  in  the  course  of  the  snit, 
he  may  abandon  it,  and  have  the  bill  dismissed  with  costs  to  be 
paid  by  the  next  friend ;  or  he  may  adopt  and  continue  it ;  in 
ivhich  case  he  becomes  liable  for  the  costs  ah  initio.Qc) 

If  a  bill  is  filed  in  the  name  of  an  infant,  without  a  next 
friend,  the  defaidant  may  plead  the  disability  in  abatement  of 
the  snit.(Q 

If  a  defect  appears,  on  the  hearing  of  a  cause  the  court  may, 
and,  in  favor  of  infants,  generally  does,  order  it  to  stand  oyer, 
with  liberty  to  amend  the  bill.(m) 


Section  18. 

LEGATEES. 

A  legatee  may  sue  an  executor  for  a  discovery  of  assets,  or  for 
his  own  legacy,  without  making  the  residuary  legatee,  or  any 
other  legatee,  a  party.  But  if  he  claims  part  of  the  residue,  or 
an  account  of  it,  then  all  the  residuary  legatees  are  necessary 
parties,  (a)  By  the  modern  practice,  if  a  single  legatee  brings  a 
suit  for  his  own  legacy  the  court  will  direct  a  general  account  of 
all  the  legacies  of  the  testator,  and  payment  of  the  legacy 
claimed  ratably  only  with  the  other  legacies ;  no  preference  be- 
ing allowed  amongst  legatees,  in  the  administration  of  assets. (&) 
^ut  where  the  residue  is  devised  to  three,  one  cannot  sue  for  his 
share  without  joining  the  others  as  parties  to  the  suit.(c) 

In  case  the  residuary  legatees  are  very  numerous,  some  of  them 
may  sue  on  behalf  of  themselves  and  of  all  others.  ((Q  Lord 
Bedesdale  observes :  '^  By  analogy  to  the  case  of  creditors,  a 
legatee  is  permitted  to  sue  on  behalf  of  himself  and  of  other 
legatees ;  a^d  as  he  might  sue  for  his  own  legacy  only,  a  suit  by 


s 


;*)  Hunter's  Suit  in  Eq.  174.  (i)  Cockburn  y.  Thompson,  16  Vet. 

[l)  Story's  Eq.  PI.  ^  725.  Mitf  Eq.    827.    Brown  ▼.  Bicketts,  8  John.  Gh. 

PI.  229.  658.    McKenziey.L'AmorenXfllBarb. 

(«)  Story's  Eq.  PI.  ^  59.  Mitf.  Eq.    516.    Pritchard  v.  Hicka,  1  Paige,  270. 

PI.  26,  27.  HaUett  ▼.  Hallett,  2  id.  15.    Fish  ▼. 

[a)  CaL  on  Par.  171.  Howland,  1  Paige,  28.    1  Craig  &  Phil. 

Edw.  on  Par.  187.  188.    1  Beav.  215,  220. 

Turn,  dt  Ven.  Br.  97. 
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one  on  behalf  of  all  the  l^atees  has  the  same  tendency  to  pre- 
vent inconvenience  and  expense  as  a  suit  by  one  creditor  on 
behalf  of  all  the  creditors  of  the  same  fand."(6)  Indeed  if  it 
appears  on  the  face  of  the  bill  that  there  will  be  a  deficiency  in 
the  fund,  and  that  there  are  other  persons  who  are  interested  in 
it  as  legatees,  or  otherwise,  it  seems  proper  that  all  the  persons 
in  interest  should  either  be  made  direct  parties,  or  that  the  bill 
should  be  filed  on  behalf  of  all  of  them.(/)  In  McKenzie  v. 
L' Amoureux,{g)  however,  it  was  held  that  an  action  might  be 
brought  by  one  or  more  legatees,  without  showing  that  the  par- 
ties were  very  numerous,  or  that  it  would  be  impossible  to  bring 
them  all  before  the  court.  And  the  action  was  held  well  brought^ 
though  there  were  but  three  persons  whose  interests  were  iden- 
tical with  those  of  the  plaintifil  It  was  considered  essential^ 
however,  that  the  parties  should  have  a  common  general  interest. 

When  one  legatee  thus  sues  in  behalf  of  himself  and  others^ 
the  bill  should  show,  on  its  face,  that  the  plaintiff  brings  the 
suit  on  behalf  of  the  other  legatees  as  well  as  of  himself.  (A) 

Where  a  legacy  is  given  jointly  to  several  persons  in  different 
families,  the  legatees  to  take  equally,  the  number  in  neither 
family  being  ascertained  by  the  will,  to  a  bill  by  one  of  the  lega- 
tees, to  recover  his  legacy,  all  the  other  legatees  ought  to  be 
made  parties,  as  the  right  of  each  depends  upon  the  number  of 
the  whole  who  are  entitled,  and  to  prevent  the  executors  from 
being  harc^ssed  by  a  multiplicity  of  suits,  (i) 

In  general,  to  a  bill  by  a  residuary  legatee  against  executors, 
for  a  settlemeqt  and  distribution,  all  the  residuary  legatees,  or 
their  personal  representatives,  must  be  made  parties,  (i;)  But  if 
any  such  residuary  legatees  are  out  of  the  jurisdiction  of  the 
court,  apd  cannot  conveniently  be  made  parties,  either  as  plain- 
tiffs or  9&  defendants,  the  court  will  dispense  with  them  and 
proceed  to  decree  the  shares  of  the  parties  before  it.(Z)     Such  a 


(«)  Mitf.  Eq.  PI.  167.    Story's  Eq.        (t) 
PI.  004.  \k) 

(  f)  Story's  Eq.  PI.  ^  104.    Hallett  ▼.    471. 


Pray  ▼.  Belt,  1  Peters,  670. 
Dehart  t.  Debart,  2  Oreen  Ch. 
(/)  Story's  Eq.  PI.  ^  104.    Hallett  ▼.    471.    Danstall  t.  Rabett,  Rep.  temp. 
Hallett,  2  Pai^e,  19,  20.    Egberts  v.    Fincb,  248.    Atwood  y.  Hawkins,  Id. 
Woofl,  8  id.  619.  118.    Story's  Eq.  PI.  ^  89. 

(g)  11  Barb.  516.  (Q  Harvey  ▼.  Harvey,  4  ^ear.  215, 

'  (A)  -  "  " 


Fish  V.  Howland,  1  Paige,  20.         220. 
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decree  is  of  course  not  conclusive  upon  the  absentees,  or  rather, 
persons  not  made  parties.  But  the  general  rule  is  dispensed 
with,  because,  otherwise,  persons  having  clear  rights  would, 
•without  their  own  default,  be  precluded  from  asserting  thAn, 
even  when  the  rights  of  others  would  not  necessarily  be  preju- 
diced thereby.  (f») 

A  suit  in  equity  may  be  brought  to  recover  a  legacy,  in  the 
first  instance  without  first  establishing  the  claim  against  the 
executor,  at  law ;  as  a  decree  can  be  made  to  operate  against  the 
executor  in  the  first  instance,  and  an  account  of  the  assets  be 
taken  at  once.(ift) 

Where  a  part  of  the  legatees  under  a  will  sued  a  person  who 
had  been  irregularly  appointed  their  guardian,  it  was  held  that 
the  other  legatees,  and  their  guardian,  who  had  acted  as  attorney 
for  the  other,  should  be  made  parties,  (o) 

Legatees  whose  legacies  are  payable  out  of  the  personal  estate 
only,  need  not  be  made  parties  to  a  bill  by  one  of  the  legatees 
against  the  executor.Q?) 

In  Atwood  V.  JSawkin8,(q)  legatees  filed  a  bill  for  their  sep^ 
arate  legacies  and  for  a  general  account.  A  demurrer  for  the 
absence  of  the  other  legatees  was  allowed  in  respect  of  the  prayer 
for  an  account,  but  disallowed  in  respect  of  the  prayer  for  the 
particular  legacies. 

To  a  bill  by  a  party  for  his  share  of  a  legacy  given  in  common, 
the  co-legatees  are  not  necessary  parties,  (r) 

Besiduary  legatees  may  sustain  a  bill  for  an  account,  against 
the  executor  and  the  surviving  partner  of  the  testator,  though 
collusion  between  the  executor  and  the  surviving  partner  is 
neither  charged  nor  proved.  («) 

Where  separate  legacies  are  charged  upon  real  estate  in  the 
hands  of  the  heir  or  devisee,  each  legatee  has  a  lien  on  the  estate, 
which  cannot  be  divested  by  a  sale  Qpder  a  decree  to  which  he  is 

(m)  story's  £q.  PI.  ^  89.    West  ▼.  (p)  Todd  y,  Starett,  6  ^,  J.  Manh; 

Bandall,  2  Mason,  181,  190.    Brown  y.  426. 

Kicketts,  8  John.  Ch.  656.  (q)  Rep.  Temp.  Pinch,  ll8. 

(n)  Taliaferro  ▼.  Thornton,  6  CaL  21.  (r)  Htt^bson  ▼.  Oookson,  8  T.  dt  Col. 

(o)  Crooks  ▼.  Turpen,  1  B.  Monroe,  678.    S.  C.  8  L.  J.  (N.  8.)  $8. 

188.  (s)  Bowsher  v.  Watkius,  1  Boss,  dt 

M.  277. 
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not  an  actual  party.  In  such  cases  one  legatee  cannot  file  a  bill 
in  behalf  of  himBelf  and  the  others^  bat  all  must  be  made  parties, 
either  as  complainants  or  defendants,  (f) 

In  Van  JEpps  v.  Van  Deu8eny(u)  a  testator  gave  his  estate  to 
his  children,  directing  that  his  debts  shonld  be  borne  and  paid 
equally  by  each.  Held  that  one  of  the  children  conld  not  file 
a  bill  against  the  executor,  for  a  demand  against  the  estate, 
mthout  renouncing  all  benefit  of  the  will,  or  bringing  the  other 
children  before  the  court  as  parties. 

Legatees  may  file  a  bill  in  their  own  names  to  compel  the  per- 
sonal representatives  of  a  deceased  executor  to  pay  their  legacies 
from  moneys  held  by  such  deceased  executor  at  the  time  of  his 
death ;  and  if  the  bill  avers  that  the  debts  and  funeral  expenses 
of  the  testator  have  been  fully  paid,  the  administrator  vnth  the 
will  annexed,  of  the  original  testator,  is  not  a  necessary  party.(v) 


Section  19. 

MOBTQAOOB  AND  M0BT6AOEE. 

Where  there  is  simply  a  mortgage,  and  no  other  event  has 
taken  place,  to  give  other  persons  an  interest,  the  mortgagor 
and  mortgagee  are  the  only  necessary  parties  in  a  suit  for  fore- 
closure, or  for  redemption,  (a)  There  can  be  neither  foreclosure 
nor  redemption  unless  the  parties  entitled  to  the  whole  of  the 
mortgage  money  are  before  the  court.  Hence  a  person  who  is 
entitled  to  a  paH  only  of  the  sukh  due  on  a  mortgage  cannot 
alone  file  a  bill  to  foreclose,  (i) 

If  the  mortg^r  be  detui,  then  his  heir,  or  his  devisee  if  the 
estate  has  been  devised,  is  the  proper  party  to  redeem,  if  it  be  a 
mortgage  in  fee ;  and  if  it  be  a  mortgage  for  a  term  of  years 
only,  then  the  personal  representative  of  the  deceased,  (c)  If 
two  estates  are  mortgaged,  and  by  the  death  of  the  mortgagor 
the  equity  of  redemption  of  the  two  estates  is  vested  in  difibrent 

[0  Hallett  V.  HftUett,  2  Paige,  16.  (a)  Gal.  on  Par.  178. 

[«)  4  Paige,  64.  (b)  Palmer  t.  Earl  of  Carlislei  1  Sim. 

[v)  Goodyear  t.  Bloodgood,  1  Barb.  &  Sta.  428. 

Ch.  S17.  (e)  Story's  £q.  PI.  (^  182,  200. 


\ 
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persons,  all  of  them  must  be  made  parties  to  a  bill  to  redeem.  (cQ 
If  a  part  of  the  mortgage  debt  has  been  paid  by  the  mortgagor, 
in  his  lifetime,  the  personal  representative  of  the  mortgagor,  as 
well  as  his  heir,  or  devisee,  is  a  necessary  party,  (e) 

If  the  mortgagor  has  assigned  the  estate,  subject  to  the  mort* 
gage,  and  the  assignee  is  to  pay  off  the  mortgage,  then  the 
assignee,  if  he  has  not  conveyed  the  land,  absolately,  with  cove- 
nants of  warranty,  (/)  may  maintain  a  suit  to  redeem,  without 
making  the  mortgagor  a  party.  But  if  the  assignment  be  of 
the  whole  real  estate,  absolutely,  free  from  incumbrances,  then 
the  mortgagor  should,  or  at  least  may,  be  made  a  party,  in 
order  to  be  bound  by  the  decree,  and  to  assist  in  taking  the 
account ;  he  being  primarily  liable  to  discharge  the  mortgage.  (^) 
If  the  assignment  is  made  to  several  persons  jointly,  all  of  them 
should  be  parties  to  a  bill  to  redeem.  (A) 

In  many  cases  there  are  various  persons  having  a  privity  of 
estate  under  or  with  the  mortgagor,  of  particular  interests,  not 
embracing  the  whole  fee,  who  are  entitled  to  redeem.  Such 
persons  have  a  clear  right  to  disengage  the  property  from  all 
indumbrances,  in  order  to  make  their  own  claims  beneficial  or 
availabla  Hence  a  tenant  for  life,  a  tenant  by  the  curtesy,  a 
tenant  in  dower,  in  many  cases,  a  reversioner,  a  remainderman, 
a  judgment  creditor,  having  a  lien  on  the  estate,  or  any  other 
person,  being  a  subsequent  incumbrancer,  or  having  a  legal  or 
equitable  title  or  lien  on  the  premises  mortgaged,  may  insist 
npon  a  right  to  redeem,  in  order  to  enforce  his  or  her  claims  and 
interests  in  the  land.(i)  But  in  such  cases  the  plaintiff  should, 
for  the  purposes  of  contribution,  and  taking  a  conclusive  account, 
make  the  other  persons  in  the  same  interest  with  himself  par- 
ties (either  as  plaintiffs,  or  as  defendants,  as  the  circumstances 
may  require,)  to  the  bill  to  redeem.  (A;)  A  person  having  a 
partial  interest  in  the  equity  of  redemption  cannot,  in  the 


(d  Cholmondelej  ▼.  Clinton,  2  Jac.  &,  (h)  Palmer  ▼.  Earl  of  Carlisle,  1  Sim. 

W.  1,  2.    Dexter  t.  Arnold,  2  Sum.  109.  &  Sia.  428. 

(e)  Ibid.  (»)  Story's  Eq.  PI.  ^186. 

(/)  True  V.  Haley,  24  Maine  E.  297.  (k)  Ibid.    1  Story's  Eq.  Jurisp.  $$  484 

(S)  Stoiy'B  Eq.  PI.  ^  188.  to  490. 
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absence  of  the  other  parties  interested  therein,  maintain  a  bill 
to  redeem.  (Z) 

In  case  of  successive  mortgages  given  by  the  same  person,  the 
second  or  other  subsequent  mortgagee  has  a  right  to  redeem 
either  one  or  all  of  the  antecedent  mortgages,  (m) 

Where  a  mortgagee  has  assigned  the  mortgage,  absolutelj^ 
and  divested  himself  of  all  interest  in  the  mortgi^,  he  need  not 
be  made  a  party  to  a  bill  to  foreclose ;  and  the  fact  that  the 
mortgagee  took  possession,  and  received  the  rents  and  profits, 
does  not  alter  the  case.(n)  Nor  does  the  fact  that  the  mort^ 
gagee,  on  assigning  the  mortgage,  guarantied  the  payment.(o) 
In  a  later  case  than  the  one  last  referred  to,  it  was  held  that 
the  mortgagor  need  not  be  made  a  party  to  a  suit  against  an 
assignee  of  the  equity  of  redemption,  for  foreclosure  of  the  mort- 
gage, unless  the  mortgagor  warranted  the  title  to  such  as-^ 

signee.(2>) 

If  an  action  at  law  has  been  commenced,  upon  a  bond  secured 
by  a  mortgage,  that  suit  need  not  be  actually  discontinued,  to 
entitle  the  mortgagee  to  file  a  bill  in  equity  to  foreclose  the 
mortgage;  but  proceedings  in  the  suit  at  law  must  be  sus^ 
pended,  upon  filing  the  bill  to  foreclose,  (j)  The  mere  pen- 
dency of  an  action  at  law  for  the  recovery  of  the  debt  secured 
by  a  mortgage,  is  no  bar  to  a  bill  to  foreclose  the  mortgage,  if 
judgment  has  not  been  recovered  in  such  action. (r)  And  where 
mortgaged  premises  were  insufficient  to  pay  the  mortgage  debt, 
and  one  of  the  defendants  in  a  suit  at  law  for.  the  same  debt, 
had  set  up  a  defense,  the  validity  of  which  could  be  tested  only 
at  law,  the  plaintiff  was  allowed  to  proceed  in  both  suits  at  the 
same  time,  (a)  Where  a  mortgagee  commenced  an  action  at  law 
upon  the  bond,  but  the  defendant  having  become  insolvent,  a 
bill  was  filed  to  foreclose  the  mortgage,  and  the  defendant  then 
obtained  an  order  of  the  court  of  law  in  which  the  bond  had 

[Z)  Henlaj  ▼.  Stone,  8  Bear.  865.  Western  Resenre  Bank  v.  Potter,  GUrke, 

i»)  Story's  Eq  Pl.^  186.  432. 

[n)  Whitney  t.  McKinney,  7  John.  Ch.        (p)  Bigelow  ▼.  Bash,  6  Paige,  843. 
144.    Gal.  on  Par.  185.    1  Green.  Gh.        (q)  Williamson  ▼.  Ghamplin,  8  Paige, 

104,  406.    2  id.  56.    Story's  £q.  PI.  70.    S.  G.  Glarke,  9. 
^  199.  (r)  Saydam  t.  Bartle,  9  Paige,  294. 

(o)  Hoflford  V.  Nichols,  1  Paige,  220.         (s)  Ibid.    And  see  Jones  y.  Goode,  6 

John.  Gh.  77. 
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been  sued,  that  the  plaintiff  proceed  to  trial^  or  that  a  nonsuit 
be  entered ;  it  was  held  that  the  plaintiff  might  proceed  to  judg- 
ment at  law,  unless  the  defendant  would  allow  the  suit  to  be 
discontinued  without  costs ;  but  that  no  judgment  record  should 
be  filed  without  an  order  of  the  court. (^) 

Where  mon?y  was  given  in  trust,  to  accumulate  until  the 
children  of  the  testator  should  become  of  age,  and  then  to  be 
distributed  among  the  surviving  children  and  the  issue  of  such 
as  should  have  died ;  the  issue  of  any  deceased  child  taking  the 
share  to  which  their  parent  would  have  been  entitled  if  living; 
held  that  the  personal  representatives  of  such  of  the  children  as 
had  died,  either  with  or  without  issue,  prior  to  the  time  fixed 
for  the  distribution,  could  not  foreclose  a  mortgage  given  by  the 
trustee,  to  the  children,  to  secure  the  fund.(tt) 

A  mortgage  was  executed  to  the  trustee  of  a  feme  covert,  for 
her  separate  use  for  life,  remainder  to  her  children.  The  wife 
and  trustee  having  died,  the  husband  sold  the  mortgage ;  and 
upon  a  bill  by  the  assignee,  to  foreclose,  it  was  held  that  the 
children  of  the  wife,  cestui  que  trusty  should  have  been  parties ; 
and  that  it  wa6  competent  for  the  defendant,  who  had  purchased 
the  premises  subject  to  the  mortgage,  to  raise  the  objection  of 
their  non-joinder,  (v) 

If  there  are  several  mortgagees,  or  several  persons  entitled  in 
oommon  to  the  mortgage  money,  as  for  instance  cestuis  que  trust, 
one  of  them  cannot  foreclose  without  making  the  others  par* 
ties.(u;)  Where  a  mortgage  is  made  to  several  persons  jointly, 
they  are,  in  equity,  tenants  in  common  of  the  mortgage  money, 
and  if  any  of  them  are  dead,  their  representatives  are  necessary 
parties,  with  the  survivor,  to  a  bill  for  foreclosure  or  redemp- 
tion, (x) 

If  a  mortgage  is  assigned  without  the  authority  or  privity  of 
the  mortgagor,  the  last  assignee,  only,  is  a  necessary  party  to  a 
bill  by  the  mortgagor,  to  account,  (y) 


(i)  Thomas  v.  Brown,  9  Pnige,  870.  Cal.  on  Par.  185.    Allen  ▼.  Knight,  6 

(tt)  Harrison  y.  McMenomy,  2  £dw.  Hare,  272. 
261.  (x)  Vickers  ▼.  Cowell,  1  Beav.  129. 

(v)  Kortwright  V.  Smith,  8  id.  402.  8.  C.  8  L.  J.  (N.  S.)  871.    8  Jur.  864. 

(v)  Lowe  ▼.  Morgan,  1  Bro.  C.  C.        (y)  Chamber^  t.  Goldwin,  9  Yes.  269. 
868.    Wood  V.  WiUiams,  4  Mad.  186. 
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The  purchaser  of  land  owned  by  several  persons  gave  separate 
mortgages  to  secure  the  several  shares  of  the  purchase  money^ 
each  including  the  whole  land  purchased,  and  all  simultaneously 
executed  and  delivered.  It  was  held  that  the  holder  of  one 
mortgage  could  not  file  a  bill  for  the  foreclosure  of  his  mort- 
gage alone,  unless  the  holders  of  the  other  mortgages  should 
refuse  to  join  with  him  in  a  suit  to  foreclose ;  and  that  upon 
such  refusal  by  them  he  should  file  a  bill,  making  them  defend- 
ants, and  setting  forth  all  the  circumstances  attending  the  exe- 
cution of  the  mortgages,  (z) 

Where  a  mortgagee  is  proceeding  to  foreclose  by  advertisement 
under  the  statute,  it  seems  that  the  mortgagor  may  file  a  bill  to 
set  aside  the  mortgage  for  usury,  or  to  reduce  the  amount 
claimed  by  the  mortgagee,  in  the  altemativa(a) 

A  mortgagee,  who  has  assigned  the  bond  and  mortgage  to 
secure  a  loan  made  to  him,  is  a  necessary  party  in  a  suit  by  the 
assignee  to  foreclose  the  mortgage ;  although  the  assignment  is 
absolute  in  its  terms  and  expresses  the  payment  of  a  full  con- 
sideration. And  where  the  interest  of  the  mortgagee  is  set  forth 
in  the  answer,  as  a  ground  of  defense,  a  release  by  the  mort- 
gagee to  the  assignee,  of  all  demands  relating  to  the  subject 
matter  of  the  suit,  after  the  cause  is  at  issue,  will  not  cure  the 
original  defect  of  the  nonjoinder  of  the  mortgagee.(&) 

It  has  been  decided  in  Maryland  that  the  mortgagor  is  a 
proper  party  to  a  bill  to  foreclose  a  mortgage,  where  hU  equity 
has  been  sold  on  execution  against  him,  at  law.(c) 

To  a  bill  filed  by  the  trustee  in  a  deed  of  trust  givei^  to  secure 
creditors,  to  foreclose  the  same,  the  cestuis  que  trust  need  not  be 
made  parties,  (c?)  So  where  a  mortgage  has  been  assigned  to  one 
in  trust  for  several  persons,  it  is  not  necessary  to  make  the  ce^ 
tuia  que  trvM  parties  to  a  bill  to  foreclose  it.(e) 

Where  a  mortgage  is  made  to  two,  to  secure  to  them  the  pay- 
ment of  a  sum  of  money,  after  the  death  of  one  of  them,  a  bill 
to  foreclose  the  mortgage  should  be  filed  in  the  name  of  the  sur- 


)  Potter  ▼.  OraJBall,  Clarke,  119.  (d)  Swill  ▼.  Stebbins,  4  Stew.  &  For. 

"    -      '"  ■  7. 

(0  Sill  T.Ketchiim,Hamiig.Cli.  428. 


[a]  Cole  ▼.  Savage,  Clarke,  482.  447. 

[h)  Kittle  ▼.  Vaq  Pyck,  1  Sand.  Ch.  76. 


[e)  Worthiogton  t.  Lee,  2  Bland,  678. 
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vivor,  alone,  when  no  interest  in  any  other  is  disclosed ;  and  the 
executors  of  the  deceased  are  not  proper  parties  to  such  bill.(/) 
A  bill  to  foreclose  a  mortgage  made  to  secure  several  notes  pay- 
able to  different  persons,  filed  by  one  who  is  not  the  mortgageei 
must  distinctly  allege  that  he  is  the  owner  of  all  the  notes,  so 
that  his  right  to  sue,  and  the  character  in  which  he  sues,  may 
appear,  (gr)  Such  a  bill,  filed  by  the  owner  of  the  note  last 
comiog  due,  should  state  whether  the  prior  notes  have  been  paid, 
and  if  they  have  not,  the  proprietors  of  them  should  be  made 
parties.  (A) 

In  Indiana,  where  a  mortgage  is  made  to  two  jointly,  to  secure 
their  several  debts,  the  mortgagees  may  join  in  a  bill  to  fore- 
close the  mortgage,  (f) 

If  the  plaintiff,  in  a  suit  to  foreclose,  parts  with  all  his  inter- 
est in  the  mortgage  before  answer,  this  is  a  good  defense  to  the 
Bmt,(Jc)  ^  _., 

If  the  mortgagee  is  dead,  his  executor  is  the  proper  person  to 
file  a  bill  of  foreclosure.  (Z) 

Where  a  mortgagor  has  conveyed  his  interest  to  trustees,  for 
the  payment  of  his  debts,  the  trustees  are  the  persons  entitled 
to  redeem.  The  creditors  cannot  file  a  bill  against  the  mort- 
gagee, to  redeem,  unless  they  prove  some  collusion,  (tn) 

Although  a  mortgagor  has  parted  with  the  fee  of  the  mort- 
gaged premises,  by  an  assignment  of  his  property  in  trust  for 
the  benefit  of  creditors,  yet  he  may  maintain  an  action  to  cancel 
and  set  aside  the  mortgage,  on  the  ground  of  usury.  An  action 
of  that  nature  cannot  be  brought  by  the  assignees  of  the  mort- 
gagor, (n)  Where  a  mortgagor  makes  a  general  assignment  of 
his  property  to  trustees,  in  trust  for  the  benefit  of  creditors,  and 
conveys  the  mortgaged  premises  to  the  assignees  upon  the  same 
trusts  declared  in  the  assignment,  and  as  a  part  of  the  assigned 

(/)  Erwin  V.  Ferguson,  6  Ala.  R.  168.  180.    Story's  Eq.  PI.  ^  200.    Bradshaw 

\g)  Hartwell  v.  Blocker,  6  id.  681.  v.  Outram,  18  Yes.  284. 

I)  Ibid.  (m)  Cal.0DPar.181.    Harvey  v.  Teb- 

[i)  Shirkey  v.  Hanna,  8  Blackf.  403.  butt,  1  Jac.  &  W.  201.    Troughton  ▼. 

;*)  Wallace  v.  Dunning,  Walk.  Ch.  Binkes,  6  Ves.  576. 

416.  (n)  Strong  ▼.  Strickland,  82  Barb. 

(I)  Edw.  on  Par.  87.    Owen  ▼.  White,  284. 

Vreem.  126.    Freake  ▼.  Horseley,  Id. 

"    '      .  54 
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property ;  the  mortgage  debt  being  placed  among  the  preferred 
debts  provided  for  and  directed  to  be  paid ;  this  will  not  estop 
the  mortgagor  from  bringing  an  action  to  cancel  and  set  aside 
the  mortgage  on  the  ground  of  usury. (o) 

The  mortgagor,  or  his  heirs,  only,  can  sue  the  mortgagee  for 
an  account  and  redemption,  unless  it  can  be  shown  that  there  is 
collusion  between  them  and  the  mortgagee,  (p) 

The  general  rule  is  that  all  persons  who  have  the  legal  inter- 
est in  the  mortgage,  as  well  as  those  who  have  the  equitable 
interest  therein,  are  necessary  parties  to  a  bill  to  foreclose.  There 
can  be  no  redemption  or  foreclosure  unless  all  the  persons  entitled 
to  the  whole  mortgage  money  are  before  the  court,  (j) 


Section  20. 

PARTNERS. 

The  general  rule  is,  that  in  all  suits  affecting  a  partnership, 
all  the  partners  must  join  as  plain  tiffs,  (a)  Thus  where  several 
persons  had  embarked  in  an  adventure,  and  one  of  them  having 
died,  his  administrator  filed  a  bill  to  obtain  his  share,  a  plea 
founded  on  the  absence  of  the  other  adventurers  was  held  a  good 
plea. (6)  So,  where  there  are  several  part  owners  of  a  ship,  all 
should  be  parties  together,  in  a  suit  for  an  account  of  the  profits 
of  it ;  instead  of  some  suing  in  behalf  of  all.(c) 

A  bill  was  instituted  by  some  members  of  a  partnership,  on 
behalf  of  themselves  and  all  others,  except  the  defendants,  pray- 
ing that  the  affairs  of  the  company  might  be  wound  up ;  that  a 
certain  sale  of  partnership  property  might  be  declared  void ;  that 
another  might  be  made ;  and  that  certain  accounts  might  be 
taken.  It  was  objected  by  the  defendants  that  the  other  mem- 
bers of  the  partnership  should  be  before  the  court.  The  objec- 
tion was  held  good  ;/because  the  prayer  for  the  accounts,  and  for 
the  winding  up  of  the  company's  affairs  rendered  necessary  the 

[o)  Strong  V.  Strickland,  32  Barb.  284.        (b  Ireton  v.  Lewes,  Rep.  Temp.  Finch, 

p)  White  V.  Parnther,  1  Knapp,  179.  96.     Mande  v.  Rode,  5  Dana,  144. 
[q)  Story's  Eq.  PI.  ^  201.  (c)  Moffat  v.  Farquh^rsou,  2  J^ro.  C. 

(a)  Cal.  on  Par.  260.        •  C.  838. 
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presence  of  the  absent  parties.  (cQ  Where  a  bill  prays  an  account 
of  the  partnership  estate,  all  the  partners  must  be  made  parties,  (e) 
Thus  where  two  persons  are  jointly  interested  in  certain  premises, 
one  cannot,  in  the  absence  of  the  other,  file  a  bill  for  an  account 
of  the  rents  and  profits.(/)  To  a  bill  by  partners,  against  a 
copartner,  to  have  the  benefit  of  a  fraudulent  transaction,  clan- 
destinely committed  by  the  latter,  not  only  they  who  were  part- 
ners at  the  time  of  the  fraud  and  have  since  retired,  but  they 
also  who  have  become  partners  since  the  fraud,  should  be  plain- 
tiffs, if  they  share  by  agreement  the  stock,  profits  and  benefits  of 
the  old  partnership.  (^) 

The  general  rule  is  that  wherever  a  suit  is  brought  by  or  against 
partners,  all  pf  them  must  be  joined  in  the  suit,  either  as  plain- 
tiffs or  as  defendants. (A)  If  a  necessary  party  will  not  consent 
to  be  made  a  plaintiff,  though  his  interest  is  on  the  same  side  as 
that  of  the  plaintiff,  he  may  be  made  a  defendant,  (t) 

But  the  rule  which  requires  the  presence  of  all  the  members 
of  a  partnership  firm  is  sometimes  waived,  on  the  ground  of 
absolute  impossibility ;  as  when  an  absent  partner  is  out  of  the 
jurisdiction,  and  therefore  not  amenable  to  process. (A;)  So,  also, 
where  the  parties  are  numerous,  a  suit  may,  on  the  suspension 
or  dissolution  of  a  partnership,  be  brought,  for  an  account,  in 
the  names  of  a  part  of  the  number,  on  behalf  of  themselves 
and  the  others ;  but  if  the  bill  prays  that  the  partnership  may 
be  dissolved,  all  must  be  parties.  (0 

A  bill  will  lie,  between  partners,  for  the  specific  performance 
of  a  partnership  agreement;  for  the  enforcement  by  ii\j unction 
of  the  rights  of  a  partner,  under  a  series  of  breaches  of  covenant 
committed  by  his  partner ;  for  an  account  under  a  particular 
breach  of  covenant;  for  a  dissolution  and  general  account  of 
the  partnership,  and,  concurrently  with  the  account,  for  a  sale 

(d)  Bvans  y.' Stokes,  1  Keeu,  82.  Farquharaon,  2  Bro.  Cb.  R.  838.    Fier- 
ce) See  Moffat  t.  Farquharson,  2  Bro.  son  ▼.  Bobioson,  8  Swanst.  189,  note.                           i 

C.  C.  838.    Coll.  on  Part.  $  361.    2  Ves.  Weymoutb  v.  Boyer,  1  Ves.  Jun.  417. 

812.    Calloway  ▼.  Tate,  1  Hen.  &  M.  9.  (t)  Fallowes  ▼.  Williamson,  11  Ves. 

(/)  Weston  Y.  Keigbley,  Rep.  Temp.  818.    Leigh  y.  Tbomas,  2  id.  812. 

Finch,  82.  (k)  Darwent  y.  Walter,  2  Atk.  510. 

M  Fawcett  y.  Whitebonse,  Ruas.  &  (l)  Deeks  v.  Stanhope,  14  Sim.  67. 

M.  143.  Walworth  y.  Holt,  4  Myl.  d&  Craig,  619. 
ih)  Story's  £q.  PI.  ^  167.    Mofflit  y. 
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of  the  partDership  effects;  for  an  injanction  to  prevent  the 
receiving  of  the  partnership  moneys^  and  negotiating  the  part- 
nership securities,  and  for  a  manager  or  receiver,  (tk) 

And  a  bill  will  lie,  at  the  suit  of  one  against  another,  his 
former  copartner,  for  an  injunction  to  restrain  the  defendant  from 
continuing  the  use  of  signs  containing  the  old  firm  name,  with- 
out sufficient  alterations  or  additions  to  give  distinct  notice  of  a 
change  in  the  firm.(«)  But  in  Webster  v.  Webster (6)  an 
injunction  to  restrain  surviving  partners  from  using  the  name  of 
a  deceased  partner  in  the  firm  of  the  trade  was  refused. 

A  person  who  has  been  induced  by  fraudulent  representations 
to  enter  into  a  partnership  may  file  a  bill  for  a  return,  of  the 
premium,  or  for  an  account  and  receiver,  and  that  the  partner- 
ship may  be  declared  void.(p)  Courts  of  equity  will  declare 
partnerships  utterly  void  a&  initio^  where  there  has  been  fraud, 
imposition,  misrepresentation  or  oppression  in  the  original 
agreement,  (g) 

When  a  partner,  plaintiff  or  defendant,  becomes  bankrupt 
pending  a  suit  between  the  partners  for  an  account,  the  suit 
becomes  defective,  and  the  assignees  must  be  brought  before  the 
court  by  supplemental  bill.(r)  When  a  partner,  plaintiff  or 
defendant,  dies  pending  a  suit  between  the  partners,  for  an  ac- 
count, the  suit  becomes  defective,  to  that  extent,  and  can  only 
be  continued  by  a  revivor  as  to  the  representatives  of  the  deceased 
party.  («) 

The  administrator  of  a  deceased  partner  can  file  a  bill,  and 
has  been  allowed  an  injunction  against  a  surviving  partner 
wrongfully  using  the  partnership  property.  (^ 

After  the  bankruptcy  of  a  partner,  a  bill  for  an  account  may 
be  filed  by  the  assignees,  against  the  solvent  partners,  or  their 
representatives,  and  the  bankrupt  partners,  (u) 

(to)  Col.  on  Part.  %  247,  248,  249,  Story  on  Part.  ^%  6, 232,  285.    Gow  on 

298,807,840,368,869.  Part.  (3d  e^.)  10'. 

(n)  Christy  v.  Murphy,  12  How.  Pr.  (r)  Col.  on  Part.  %  8C1.    See  Murray 

Eep.  77.    Wolfe  V.  Gouriand,  18  id.  64.  v.  Mnrray,  6  John.  CU.  60,  70. 

[o)  8  Swan.  490.  (i)  Id.  %  862.    Lube  Eq.  PI.  286. 

\p)  Col.  pn  Part.  ^  860.  \t)  HarU  ▼.  Schroder.  8  Ves.  817. 

[q)  Howell  V.  Haryey,  6  Ark.  R.  278.  («)  1  Swanrt.  471.    2  Mer.  119.    Col. 

on  Part.  ^  368. 
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An  assignee  of  an  assignee  of  a  copartner  in  a  joint  purchase 
and  sale  of  lands,  may  sustain  a  bill  in  equity  against  the  other 
copartners,  and  the  agent  of  the  partnership,  to  compel  a  dis- 
covery of  the  quantity  purchased  and  sold,  and  for  an  account 
and  distribution  of  the  proceeds,  (v) 

In  Kdsey  v.  Hobby(w)  it  was  agreed  between  outgoing  part- 
ners and  those  remaining,  that  the  remaining  partners  should 
collect  the  debts  due  to  the  concern,  and  pay  the  debts  out  of 
the  monejTB  collected,  and  should  pay  a  certain  sum  to  the  out- 
going partners  out  of  the  proceeds  of  debts  afterwards  col- 
lected. On  a  bill  filed  by  the  retiring  partners,  against  those 
remaining,  charging  that  the  defendants  had  paid  all  the  debts 
due  from  the  old  concern  out  of  the  proceeds  of  debts  collected, 
and  had  a  surplus  in  their  hands  sufficient  to  pay  the  com  plain- 
ants  the  amount  agreed  to  be  paid  them,  it  was  held  that  the 
bill  presented  a  proper  case  for  relief  as  well  as  for  discovery. 

A  partner  may  file  a  bill  for  a  settlement  of  the  affairs  of  the 
firm,  and  application  of  the  assets ;  and  may  impeach  any  dis- 
position of  the  property,  even  after  an  absolute  transfer  by  him- 
self to  his  partner,  of  the  property,  (a;)  Creditors  may  join  the 
partner,  in  such  a  bill ;  and  it  seems  that  they  may  file  such  a 
bill  without  first  recovering  a  judgment,  (y) 

Where  one  partner  assigned  his  interest  in  the  partnership, 
as  security  for  a  debt,  but  continued  to  be  treated  as  member  of 
the  firm,  by  the  other  partner  ;  it  was  held  that  he  might  file  a 
bill  against  the  other  partner  and  the  assignees  of  his  own  share, 
for  an  account  of  the  partnership. (a)  Where  a  debt  due  to  a 
partnership  is  assigned  to  one  of  the  partners,  all  the  partners 
must  be  joined  in  a  bill  to  recover  the  debt,  (a) 
(  One  partner  may  sue  another  for  a  breach  of  the  articles  of 
copartnership.(&)  A  court  of  equity  will  also  entertain  a  bill  to 
compel  partners  to  act  according  to  the  provisions  of  instru- 
ments into  which  they  have  entered,  with  each  other ;  and  where 

(p)  Pendleton  v.  Wamber8ie,4Cranc]i,  (z)  Buford  v.  Neely,  2  Dev.  Ch.  481. 

78.  (a)  aaither  v.  Caldwell,  1  Dev.  &, 

(w)  16  Peters,  269.  Bat.  Cli.  604. 

(i;)  Ketchum  v.  Durkee,  Hoff.  Ch.  638.  (b)  Const  v.  Harris,  Tur.  &.  R.  496. 
.(y)  Ibid. 


430  PARTIES  IN  EQUITY. 

it  will  interfere  for  that  purpose,  will  take  care  that  the  decree 
shall  not  be  defective  by  any  thing  done  in  the  mean  time.(c) 

In  a  bill  by  a  copartner,  to  compel  a  settlement  of  the  part- 
nership accounts,  the  complainant,  being  administrator  of  a 
deceased  copartner,  may  join  with  his  own  the  claims  of  such 
deceased  copartner.  (c2) 

When  the  same  person  is  a  member  of  two  distinct  partner- 
ships or  firms,  one  of  those  firms  cannot  sue  the  other,  at  law, 
even  on  an  account  stated;  because  one  cannot  sue  himsel£ 
The  remedy  is  in  equity. (e) 

In  New  Torky  under  the  imperative  terms  of  section  111  of 
the  code  of  procedure,  even  a  dormant  parter  is  a  necessary 
party  as  a  plaintiff  in  an  action  for  the  recovery  of  a  partner- 
ship debt,  founded  on  a  partnership  contract,  whether  the  relief 
sought  be  legal  or  equitable.  (/) 

In  Jones  v.  Morgan{g)  the  bill  was  for  contribution,  by  one 
of  several  partners,  against  some  of  the  other  partners.  It 
stated  that  the  partnership  was  wound  up  and  its  debts  paid^ 
and  that  it  only  existed  for  the  purposes  of  contribution  ;  it 
stated  the  number  of  shares  which  each  of  the  partners  had  in 
the  concern,  and  the  sums  subscribed  by  most  of  them,  thereby 
showing  that  two  of  the  defendants,  and  several  of  the  absent 
parties,  had  paid  up  much  more  than  the  price  of  their  shares ; 
it  alleged  that  all  the  absent  parties  had  either  died  insolvent 
(and  that  the  plaintiff  was  unable  to  procure  administration  to 
them)  or  were  now  wholly  insolvent  and  out  of  the  jurisdiction 
(not  praying  process  against  them;)  and  stated  a  payment 
which  the  plaintiff  as  a  partner  had  been  compelled  to  pay,  and 
which  was  much  more  in  proportion  than  what  the  defendants 
had  paid ;  also  that  the  defendants  were  the  only  persons  who 
were  at  all  capable  of  contributing  towards  payment  to  the 
plaintiff  of  such  excess ;  and  the  plaintiff  prayed  for  such  con- 
tribution, but  not  for  any  partnership  account.  A  demurrer  for 
want  of  equity  and  want  of  parties  was  overruled. 

(c)  Kinlock  v.  Hamlin,  2  Hill  Cb.  19.        (e)  Calvit  v.  Markham,  8  How.  Miss. 

(d)  McLaughlin  v.  Simpson,  8  Stew.    848. 

&  For.  86.  (/)  Secor  v.  Keller,  4  Dner,  416. 

ig)  10  Jar.  288. 
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In  Deeka  v.  StanhopeQi)  fourteen  shareholders  in  a  joint 
stock  company  which  had  already  ceased  to  oarry  on  business, 
filed  a  bill  on  behalf  of  themselves  and  all  the  other  shareholders, 
except  the  defendants,  against  the  defendants,  who  were  the 
directors  of  the  company,  praying  that  various  accounts  might 
be  taken,  and  that  the  partnership  might  be  dissolved.  The 
company  had  consisted  of  about  two  hundred  partners,  and  the 
plaintiffs  alleged  that  it  would  be  inconvenient  to  make  them 
all  parties.  It  was  held,  on  demurrer,  that  a  bill  praying  for  a 
dissolution  of  a  partnership  could  not  be  sustained  without  all 
the  partners  being  before  the  court. 

One  of  two  partners  may  have  a  demand  against  the  other, 
for  compensation,  in  the  nature  of  unliquidated  damages,  and 
enforceable  in  equity  only.(t) 

A  bill  may  be  filed  respecting  a  partnership,  without  praying 
for  a  dissolution. (i)  But  a  bill  for  an  account  of  partnership 
transactions  must  pray  for  a  dissolution  of  the  partnership. (Z) 
A  bill  merely  seeking  the  aid  of  a  court  to  carry  on  a  partner- 
ship cannot  be  maintained,  (m) 

A  bill  by  some  partners,  against  the  committee  of  the  part- 
nership, for  an  account,  &c.  must  be  on  behalf  of  themselves  and 
other  partners  not  of  the  committee.(7i) 

An  injunction  will  not  be  granted  to  restrain  the  breach  of  a 
covenant  in  articles  of  copartnership,  which  have  not  been 
infringed  for  any  length  of  time ;  where  the  bill  does  not  pray 
for  a  dissolution  of  the  partnership,  (o)  In  the  case  last  cited 
the  question  is  discussed,  whether  the  court  will,  in  any  case, 
grant  such  an  injunction,  unless  there  is  ground  for,  and. the  bill 
prays,  a  dissolution  of  the  partnership ;  but  the  point  is  not 
decided. 

A  part  of  the  proprietors  in  an  undertaking  may  have  an 
account  against  others,  without  making  all  the  members  parties ; 
especially  if  they  sue  on  behalf  of  themselves  and  others,  (p) 


(A)  13  L.  J.  (N.  8.)  Ch.  280.  (w)  Const  v.  Harris,  Tar.  &  B.  619. 

{%)  Bury  V.  Allen,  1  Colby,  689.  (»)  Baldwin  v.  Lawrence,  2  Sim.  &, 

\k)  Richardson  v.  Hastings,  7  Beav.  Stn.  18. 
823.    S.  C.  18  L.  J.  (N.  8.)  ch.  142.        (o)  Marshall  v.  Colman,  2  Jac.  &  W. 

8  Jur.  207.  266.    Forman  v.  Homfray,  2  Ves.  &  B. 

{I)  Knebell  v.  White,  2  Y.  &  Col.  16.  829. 
8.  C.  5  L.  J.  (N.  S.)  Bx.  Eq.  98.  {p)  Chancey  v.  May,  Pre.  Ch.  692. 
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Where  a  plaintiff^  by  his  bill,  prays  for  the  dissolation  and 
winding  up  of  a  company,  he  cannot  sue  on  behalf  of  himself 
and  others.     All  the  partners  must  be  made  parties.  (9) 

The  deed  of  association  of  a  joint  stock  company  provided  that 
the  business  of  the  company  should  be  transacted  by  six  directors ; 
four  directors  conducted  such  business  for  a  considerable  time, 
and  had  various  dealings  with  a  third  party,  as  agent  of  the 
company.  It  was  held  that  it  was  not  competent  for  such  third 
party  to  object,  in  a  suit  against  him,  that  the  four  directors  did 
not  sufficiently  represent  the  company,  (r) 

In  a  suit  for  winding  up  a  partnership,  a  defendant  has  aright 
to  insist  that  the  suit  shall  be  so  constituted  that  the  decree 
may  be  binding  on  all  the  parties  to  the  partnership  agreement 
Therefore  a  bill  by  one  against  another  of  five  partners  in  a  joint 
speculation,  for  an  account  and  payment  of  the  defendant's 
contributory  share  of  an  alleged  loss  on  the  winding  up  of  the 
concern,  was  held  to  be  defective  as  to  parties ;  although  it  was 
alleged  and  proved  that  the  plaintiff  had,  as  managing  partner, 
made  all  the  advances  himself,  and  that  he  had  settled  with  and 
released  the  other  copartners.  And  it  was  held  that  an  under- 
taking by  the  plaintiff  to  bear  any  liability  which,  on  taking  the 
accounts,  might  appear  to  subsist  against  the  absent  partners,  in 
favor  of  the  defendant  would  not  remedy  the  defect. («) 

In  Bainbridge  v.  Burtonj{t)  one  of  thirty-eight  proprietors  of 
a  newspaper  was  appointed  book-keeper,  and  received  the  moneys 
of  the  concern.  A  bill  being  filed  against  him  for  an  account 
&c.  by  twelve  of  the  proprietors,  in  behalf  of  themselves  and  the 
others,  it  was  held  that  the  remaining  twenty-five  were  necessary 
parties. 

It  seems  that  where  one  of  several  partners,  plaintiffs,  dies^ 
the  suit  sumves  to  the  others,  (t/) 

{q)  Harvey  v.  Bignold,  8  Beav.  848.  (<)  2  Bear.  639. 

(r)  Barron  v.  Hadfleld,  4  Hare,  82.  (11)  Anderson  y.  Wallis,  4  T.  &  GoL 

(«)  Hills  v.  Nash,  1  Ph.  694.    S.  C.  886. 
16  L.  J.  (N.  S.)  ch.  107.    10  Jur.  148. 
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Section  21. 


PAUPERS. 


In  EDglaDd  the  court  of  chancery  lends  its  assistance  to  per^ 
sons  who,  from  poverty,  are  incapable  of  defending  or  asserting 
their  rights,  by  admitting  them  to  sue  or  defend  in  forma  pavn 
peris;  and  then  counsel  will  be  assigned  them,  by  the  court, 
and  they  will  be  exempted  from  the  payment  of  the  ordinary 
fees. (a)  There  the  circumstance  which  qualifies  a  party  for  this 
privily  is  his  not  being  worth  £5  sterling,  besides  the  matter 
in  dispute,  (i)  The  priyilege  extends  only  to  persons  suing  ia 
their  own  rights ;  not  to  those  who  prosecute  as  executors  or 
administrators,  (c)  A  next  friend  cannot  sue  in  forma  pau-f 
j>eri8,(d)  Both  plaintiff  and  defendant  may  be  admitted  to 
conduct  and  defend  the  same  suit  in  forma  pauperis.  But  this 
has  been  complained  of  as  an  abuse ;  for  that  it  tends  much  to 
the  disquiet  of  the  court,  and  encourages  the  parties  to  be  vex- 
atious, (e) 

In  New  York  it  is  provided  by  statute  that  every  poor  person, 
not  being  of  ability  to  sue,  who  shall  have  a  cause  of  actioa 
against  any  other,  may  petition  the  court  in  which  such  action 
is  depending,  or  in  which  it  is  intended  to  be  brought,  for  leave 
to  prosecute  as  a  poor  person,  and  to  have  counsel  and  attorneys 
assigned  to  conduct  his  suit.  Such  petition  must  state  the  na- 
ture of  the  suit  brought  or  inteqded  to  be  brought ;  and  that 
the  applicant  is  not  worth  twenty  dollars,  excepting  the  wearing 
apparel  and  furniture  necessary  for  himself  and  his  family,  and 
excepting  the  subject  matter  of  the  action,  when  not  in  possession 
thereof;  and  must  be  verified  by  his  own  affidavit,  and  supported 
by  a  certificate  of  a  counsellor  of  the  court  that  he  has  examined 
the  claim  apd  is  of  opinion  that  such  poor  person  has  a  good 
cause  of  action.  (/)  If  the  court  is  satisfied  of  the  facts  alleged, 
and  that  the  applicant  has  a  meritorious  cause  of  action,  it  shall 

[a)  Story's  Eq.  PI.  ^  50.  (d)  Anon.  1  Ves.  Jan.  400. 

[6)  Grant  Ch.  Pr.  866.  ie)  1  Harr.  Pr.  278  (6th  ed.) 

[e)  Paradice  v.  Sheppard,  Dick,  186.        (/)  2  S.  S.  444,  $$  1,  2. 
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by  rule  admit  him  to  prosecute  as  a  poor  person,  and  shall  assign 
to  him,  counsel,  solicitors  &c.,  who  shall  act  without  fee  or 
reward.  (9)  Every  person  so  admitted  may  prosecute  his  suit 
without  paying  fees  to  any  officers  or  ministers  of  justice ;  and 
shall  not  he  prevented  from  prosecuting  the  same  by  reason  of 
his  being  liable  for  the  fees  of  any  former  suit  brought  by  him 
against  the  same  defendant.  And  if  he  be  nonsuited,  or  his  bill 
be  dismissed,  or  a  decree  be  rendered  against  him,  he  shall  not 
jbe  liable  for  any  costs  in  the  suit.(A) 

These  provisions  apply  to  suits  in  courts  of  equity,  as  well  as 
to  actions  in  courts  of  law. 

The  court  of  chancery  established  rules  for  carrying  out  these 
statutory  provisions.  (Rules  141,  142.)  But  the  142d  rule 
contains  a  provision  that  no  poor  person  shall  be  permitted  to 
prosecute  as  a  poor  person  in  any  case  where  the  defendant  is 
entitled  to  security  for  costs,  except  the  complainant  be  an 
infant  and  a  resident  of  this  state. 

The  above  provisions  of  the  revised  statutes  are  not  changed, 
or  affected,  by  the  code  of  procedure,  (t) 

Where  an  application  for  leave  to  sue  in  forma  pauperis  is 
made  after  the  defendant  has  appeared  in  the  action  it  can  only 
be  upon  notice  to  the  defendant.  Such  an  application  will  be 
denied  on  the  ground  of  laches,  if  not  made  at,  or  soon  affcer, 
the  commencement  of  the  suit.(iE;)  One  of  several  plaintiffs 
cannot  sue  as  a  poor  person.  The  poverty  of  all  must  be  shown 
and  the  leave  must  be  given  to  alL({) 

The  statute  authorizing  prosecutions  in  forma  pauperis  does 
not  extend  to  appeals  under  the  code.  Such  an  appeal  is  not  a 
''cause  of  action '*  within  the  statute. (m)  Audit  was  held, 
previous  to  the  code,  that  an  appeal  could  not  be  prosecuted  by 
the  appellant  in  forma  pauperis,(n) 

A  person  suing  in  this  manner  is  liable  to  have  his  bill  dis- 
missed, and  to  be  committed,  for  filing  an  improper  bill ;  other- 
wise they  might  be  guilty  of  great  oppression,  (o) 

(g)  2  R.  a  444,  *  8.  (?)  Ibid. 

(A)  Id.  (  4.  (m)  Ibid. 

(1^  See  Code,  %  471.  _  (■)  Boltoo  r.  Gardner,  S  Pai«e,  27S. 

(o) 


{k)  Osttmnder  t.  Harper,  14  How.  Pr.        (o)  Feftrsoo  t.  Beicbier.  4  Ves.  Jon. 
Rep.  16.  680. 
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And  if  one  bo  prosecnting  be  guilty  of  any  improper  condnct 
in  the  prosecution  of  the  suit,  or  of  any  willful  or  unnecessary 
delay,  the  court  may,  in  its  discretion,  dispauper  him ;  that  is, 
annul  the  order  admitting  him  to  prosecute  as  a  poor  person  ; 
and  he  will  thereafter  be  deprived  of  all  the  privileges  conferred 
by  such  order,  (p) 

Even  though  a  party  may  have  been  convicted  of  peijury,  yet 
his  affidavit  is  admissible  in  order  to  enable  him  to  sue  as  a  pau- 
per. His  misconduct  in  one  suit  is  no  ground  for  refusing  him 
liberty  to  sue  in  forma  pauperi8.(q) 

In  Isnard  v.  Cazeatix(r)  the  chancellor  observed  that  suits 
in  forma  pauperis  are  not  to  be  encouraged,  in  the  state  of 
New  York,  where  every  healthy  and  industrious  citizen  can  earn 
sufficient  to  support  himself,  and  also  to  enable  him  to  pay  the 
moderate  fees  of  the  officers  of  the  court.  And  that  the  court 
must  be  convinced  that  the  party  was  really  an  object  of  charity, 
before  it  would  grant  him  that  privilege. 


Section  22. 

BECEITSBS. 

Formerly,  a  receiver  could  not,  regularly,  institute  a  suit  with- 
out leave  of  the  court; (a)  and  if  he  did  so,  and  failed  in  the 
suit,  he  was  held  personally  liable  for  the  costs. (&) 

In  New  York,  the  rules  of  the  supreme  court  provide  foi;  the 
commencement  of  suits  by  receivers,  as  follows  :  "Every  receiver 
of  the  property  and  effects  of  the  debtor  shall,  unless  restricted 
by  the  special  order  of  the  court,  have  general  power  and  authority 
to  sue  for  and  collect  all  the  debts,  demands  and  rents  belonging 
to  such  debtor,  and  to  compromise  and  settle  such  as  are  unsafe, 
&c.  Se  may  also  sue  in  the  name  of  a  debtor,  when  it  is 
necessary  *or  proper  for  him  to  do  so ;  and  he  may  apply  for  and 
obtain  an  order  of  course  that  the  tenants  of  any  real  estate 

(jP)  Wagner  v.  Meara,  8  Sim.  127.  M  1  Paige,  89. 

Spencer  ▼.  Bryant,  11  Yes.  Jon.  49.    2  (a)  Merritt  v.  Lyoo,  16  Wend.  410. 

B.  8.  445,  ^  5.  lb)  Phelps  ▼.  Cole,  8  Code  Bep.  157. 

(g)  Bowyer  t.  McEToy,  1 B.  &  B.  662. 
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belonging  to  the  debtor,  or  of  which  he  is  entitled  to  the  rents 
and  profits,  allow  to  snch  receiver  and  pay  their  rents  to  him. 
He  is  not  to  be  allowed  for  the  costs  of  any  suit  brought  by  him 
against  an  insolvent  from  whom  he  is  unable  to  collect  his  costs, 
unless  such  suit  is  brought  by  order  of  the  court,  or  by  consent 
of  all  persons  interested  in  the  funds  in  his  hands,  (c) 

The  power,  being  thus  given  to  a  receiver  to  sue  in  the  name 
of  a  debtor,  '^when  it  is  necessary  or  proper  for  him  to  do  so," 
is  rather  vague  and  indefinite ;  and  it  is  hardly  safe  for  a  receiver 
to  risk  a  suit  commenced  in  the  debtor's  name,  without  the 
sanction  of  the  court,  (d) 

Since  the  code  a  suit  by  a  receiver  in  the  name  of  a  debtor  is 
not  common  ;  the  action  being  usually  brought  in  the  name  of 
the  receiver,  (e) 

By  the  act  of  April  28,  1846,  receivers  appointed  by  the 
court  of  chancery  are  authorized  to  sue  in  their  own  names  for 
any  debt,  claim  or  demand  transferred  to  them,  or  to  the  pos- 
session and  control  of  which  they  are  entitled  as  such  receiver, 
&c.(/)  It  has  been  determined  that  this  statute  does  not 
embrace  an  equitable  proceeding,  by  which  an  estate  or  interest 
in  real  property  is  sought  to  be  established — e.  g.  a  sait  to  estab- 
lish an  equitable  lien  in  favor  of  the  lunatic,  upon  the  defend- 
ant's land.(^)  It  has  been  held  by  the  Court  of  Appeals  that 
a  receiver  appointed  by  a  judge,  in  supplementary  proceedings, 
obtains  title  to  the  property  of  the  judgment  debtor  by  force  of 
his  appointment,  when  perfected,  without  the  execution  of  an 
assignment  by  the  debtor.  He  does  not  stand  merely  in  the 
place  of  the  debtor,  but  represents  the  creditors,  and  may  there- 
fore maintain  an  action  to  set  aside  an  assignment  of  real  and 
personal  property,  made  by  the  debtor,  in  fraud  of  his  creditors.  (A) 

A  receiver,  who  has  obtained  authority  from  the  court  to  sue, 
is  not  only  authorized  but  bound  to  proceed  with  his  action ; 
and  he  is  not  to  be  restrained  by  injunction  out  of  another 


(e)  Bole  92.  {g)  McKillip  v.  McKillip,  8  Barb.  S52. 

{a)  Edw.  on  Becei.  481.    Van  Sant  (A)  Porter  v.  Williams,  9  N.  Y.  Bep. 

Bq.  Pr.  378.  142.     Wilson  v.  Allen,  6  Barb.    642- 

'«)  Van  Sant  Eq.  Pr.  85.  878.  Wilson  v.  Wilson,  1  Barb.  Ch.  692,    Lot- 

:/)  Laws  of  1846,  cb.  112,  %  2.  imer  t.  Lord,  4  E.  0.  Smith,  188. 
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ooUrt  or  by  making  him  a  party  to  a  new  action  and  obtaining 
an  injunction  against  him.(t)  If  he  has  a  fnnd  in  his  hands^ 
realized  from  a  sale  of  land,  to  which  there  are  two  claimants, 
each  of  whom  has  commenced  a  separate  action  against  him  in 
respect  to  that  fnnd,  and  obtained  an  injunction  to  prevent  him 
from  paying  it  over,  he  may  bring  an  action,  in  the  nature  of  a 
bill  of  interpleader,  against  the  rival  claimants,  to  compel  them 
to  interplead  and  settle  their  rights  between  themselves.  (%) 

A  receiver  cannot  sue  in  a  foreign  jurisdiction,  for  the  prop^ 
erty  of  the  debtor  of  whose  estate  he  is  the  receiver.  (Z) 

The  revised  statutes  of  New  York  provide  that  whenever  any 
banking  or  insurance  corporation  shall  become  insolvent,  or  shall 
have  violated  any  of  the  provisions  of  its  act  of  incorporation, 
or  of  any  other  act  binding  upon  it,  the  Supreme  Court  may  by 
injunction  restrain  such  corporation,  and  its  officers,  from  exer- 
cising any  of  its  corporate  rights,  privileges  or  franchises,  and 
from  collecting  its  debts,  &a  Upon  application  being  made  for 
such  injunction,  the  court  may  appoint  one  or  more  receivers,  to 
take  charge  of  the  property  and  effects  of  such  corporation,  and 
to  collect,  sue  for  and  recover  the  debts  and  demands  due,  and 
the  property  that  belongs  to  the  corporation ;  who  shall  in  all 
respects  be  subject  to  the  control  of  the  court. (tn) 

So  in  case  of  the  voluntary  dissolution  of  a  corporation,  the 
receiver  appointed  by  the  court,  to  close  up  its  affairs,  imder  the 
statute,  is  vested  with  all  the  estate,  real  and  personal,  of  the 
corporation,  from  the  time  of  giving  security,  and  is  a  trustee 
thereof  for  the  benefit  of  creditors.  He  has  all  the  power  and 
authority  conferred  by  law  upon  trustees  to  whom  an  assign- 
ment of  the  estate  of  insolvent  debtors  is  made,  pursuant  to  the 
provisions  of  the  revised  statutes. (n)  Consequently  he  may  sue 
in  his  own  name,  or  otherwise,  to  recover  the  estate,  debts  and 
things  in  action  of  the  corporation,  (o) 

The  statute  directs  that  if  there  is  any  sum  remaining  due 
upon  any  share  of  stock  subscribed  in  such  corporation,  the 

>*)  Winfield  T.  BacoD,  24  Barb.  154.  (m)  8  R.  S.  764,  ^(  47,  49,  5th  ed. 

*)  Ibid.  In)  Id.  770,  ^  78,  79. 

[l)  Booth  T.  Clark,  17  How.  U.  S.  (o)  Id.  115,  $  9. 
Eep.  822. 


438  PABTIES  IN  SQUITY. 

receiver  shall  immediately  proceed  and  recover  the  same,  nnless 
the  person  indebted  is  insolvent;  and  for  that  purpose  may 
commence  and  prosecute  an  action  for  the  recovery  of  such  sum, 
without  the  consent  of  the  creditors  of  the  corporation.(p)  It 
has  been  held  that  this  is  merely  a  cumulative  remedy.  And 
the  rule  is  the  same,  whether  the  stock  be  held  by  an  original 
stockholder  or  by  an  assignee,  (g) 

The  receiver  of  an  insolvent  corporation  represeAts  both  the 
creditors  and  stockholders,  and  may  assert  their  rights  when 
affected  by  the  fraudulent  or  illegal  acts  of  the  institution. 
Thus,  where  a  moneyed  corporation  had  transferred  its  property 
on  a  contract  it  had  no  power  to  make,  and  became  insolvent, 
it  was  held  that  its  receiver  could  reclaim  the  property,  (r) 

The  receiver  of  an  insolvent  company  may,  under  the  direc- 
tion of  the  court,  continue  a  suit  commenced  by  the  company  in 
its  own  name,  before  his  appointment.  («) 

It  is  the  duty  of  the  receiver  of  an  insolvent  corporation  to 
call  upon  the  stockholders  to  pay  up  the  balance  due  upon  the 
shares  of  stock  held  by  them  respectively,  where  he  has  reason 
to  believe  the  whole  amount  due  from  those  who  are  solvent  will 
be  wanted  for  the  payment  of  the  creditors  of  the  corporation.  (^) 

The  deposit  or  premium  notes  of  a  mutual  insurance  com- 
pany constitute  its  capital  stock ;  and  if  the  company  becomes 
insolvent,  and  a  receiver  is  appointed,  it  is  his  duty  to  proceed 
and  collect  the  amounts  due  upon  auch  notes,  as  capital  stock, 
unless  he  is  excused  from  so  doing,  by  an  order  of  the  court.  («) 

Upon  the  appointment  of  a  receiver  of  an  insolvent  rail  road 
corporation,  in  an  action  brought  in  behalf  of  all  its  creditors, 
the  right  of  action  against  the  stockholders,  for  the  amount  of 
their  unpaid  subscriptions  to  its  capital,  vests  in  the  receiver, 
and  a  judgment  creditor  of  the  corporation  will  be  restrained 
from  prosecuting  an  action  against  a  stockholder,  commenced  by 

Jp)  8  R.  S.  770,  ^  80,  5th  ed.  (<)  Talmage  r.  Pcli;  9  Paige,  410. 

q)  Mann  t.  Carrie,  2  Barb.  S.  C.  B.        (<)  Pentz  t.  Hawley,  1  Barb.  Ch.  122. 
(«)  Van  Bnren  v.  The  Chenango  Ma- 
(r)  Talmage  y.  Pell,  8  Seld.  828.    And    tnal  Ins.  Co.,  12  Barb.  671.    White  t. 
gee  Oillet  v.  Moody,  8  K.  T.  Rep.  479.       Haight,  16  N.  T.  Rep.  810. 
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bim  after  the  making  of  the  order  of  sequestration,  but  before 
the  appointment  of  the  receiver,  nnder  it,  was  perfected. (t;) 

Section  244  of  the  code  of  procedure  authorizes  the  court  to 
appoint  a  receiver  in  the  cases  therein  mentioned ;  also  in  such 
cases  as  were  then  provided  by  law,  or  were  in  accordance  with 
the  then  existing  practice ;  except  as  otherwise  provided  therein. 
Section  298  authorizes  the  judge  before  whom  proceedings  sup- 
plementary to  execution  are  had,  to  appoint  a  receiver  of  the 
property  of  the  judgment  debtor,,  in  the  same  manner,  and  with 
the  like  authority  as  if  the  appointment  were  made  by  the 
court,  under  section  244. 

The  receive^  thus  appointed  by  a  judge,  unless  restricted  by 
the  special  order  of  the  judge,  has  general  power  and  authority 
to  sue  for  and  collect  all  the  debts,  demands  and  rents  belong- 
ing to  the  debtor,  (w) 


Section  23. 

TRUSTEES  AND   CESTUIS  QUE  TRUST. 

The  general  rule  is  that  in  suits  respecting  the  trust  property, 
brought  by  the  trustees,  the  cestuis  que  trust  are  necessary  par- 
ties. And  where  a  suit  is  brought  by  the  cestuis  que  trusty  the 
trustees  are  necessary  parlies.  The  trustees  have  the  legal 
interest,  and  are  therefore  necessary  parties.  The  cestuia  que 
trust  have  the  equitable  and  ultimate  interest  to  be  affected  by 
the  decree,  and  hence  they  are  necessary  parties,  (a)  But  to 
redeem  a  mortgage  of  the  trust  estate,  made  by  himself,  the 
trustee  may  file  a  bill  without  making  the  cestui  que  tritst  a 
party.  (6)  Where  the  rights  of  trustee  and  cestui  que  trust  are 
to  be  brought  before  the  court,  they  can  be  joined  as  co-com- 
plainants; but  where  the  cestui  qiie  trust  is  a  feme  covert  she 
should  also  appear  by  a  next  friend.  This  however  is  more  a 
matter  of  form  than  of  substance,  and  a  demurrer  ore  tenus  will 

(v)  Eankia  v.  Elliott,  16  N.  Y.  Rep.        (a)  Story's  Eq.  PI.  4  207.    Mitf.  Eq. 
877.  PI.  176.    Maliu  v.  Malin,  2  John.  Ch.  288. 

(ur)  Monell  Pr.  862.  (6)  2  Gray,  190. 
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not  prevail,  (c)  They  should  UDite  in  a  bill  to  recover  the  trust 
fuDd.(c2)  But  where  a  mortgage  has  been  executed  to  a  trustee^ 
to  secure  the  payment  of  debts  to  sundry  persons,  the  trustees 
may  file  a  bill  to  foreclose  without  the  cestuis  que  trust  being 
made  parties,  (e)  Where  an  insolvent  debtor  assigns  his  prop- 
erty to  trustees  for  the  benefit  of  his  creditors,  although  the 
creditors  must  join  in  a  bill  brought  for  the  purpose  of  compel- 
ling a  distribution  of  the  trust  fund,  yet  if  the  assignees  violate 
their  trust  to  the  injury  of  a  particular  cestui  que  trusty  he  will 
have  his  remedy,  in  equity.  (/) 

As  a  general  rule,  when  a  fund  is  in  the  hands  of  a  trustee, 
which  he  is  bound  to  distribute  to  different  persons  in  unequal 
proportions,  all  interested  in  the  distribution  are  necessary  par- 
ties to  an  action  against  the  trustee.  But  when  the  sum  that 
each  is  entitled  to  receive  has  been  ascertained,  by  a  proceeding 
binding  on  the  trustee,  each  may  maintain  a  separate  action  for 
his  proportionate  share  thus  ascertained.  (^) 

In  Marylandy  the  permanent  trustee  of  an  insolvent  debtor 
has  the  right  to  file  a  bill  to  set  aside  conveyances  made  by  the 
insolvent,  as  being  fraudulent  at  common  law,  or  under  the 
statute  of  Elizabeth,  as  against  creditors.  (A) 

It  is  a  general  rule  that  a  suit  to  enforce  a  trust  can  only  be 
maintained  by  the  trustee  or  the  cestui  que  tru8t{i)  As  against 
a  third  person,  the  trustee,  he  being  regarded  as  the  representa- 
tive of  the  cestui  que  trusty  is  the  proper  party  to  bring  the 
action.  As  against  the  trustee  himself,  the  suit  can  only  be 
maintained  by  the  cestui  qv^  trust. Qc)  Where  the  trust  is  for  a 
public  charity,  there  being  no  certain  persons  who  are  entitled  to 
it,  so  as  to  be  able  to  sue  in  their  own  names  as  cestuis  que  trust, 
a  suit  for  the  purpose  of  having  the  charity  duly  administered 
must  be  brought  in  the  name  of  the  attorney  general.  (Z) 

In  Hanun  v.  Steven8,{m)  the  suit  was  for  an  account  of  the 

(c)  Schenck  v.  EUiDswood,  8  Edw.  {h)  AtkioBon  ▼.  Phdlips,  1  Md.  Ch. 
Cb.  175.    7  Ala.  Bep.  386.  Decis.  607. 

(d)  5  Dana,  128.  (t)  Female  Asso.  of  N.  Y.  v.  Beek- 

(e)  4  Stew.  447.  roan,  21  Barb.  605. 
(/)  Dismock  v.  Blxby,  20  Pick.  868.        (A)  Ibid. 

Ig)  General  Mutual  Ins.  Co.  v.  Ben-        (Q  Ibid, 
son,  6  Duer,  168.  (m)  1  Vera.  110, 
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troBt;  that  is,  a  bill  for  ^^the  execution  of  the  trust/'  The 
cestuis  que  trust  were  congidered  necessary  parties.  In  Douglaaa 
y.  nor^aU,(n)  the  bill  was  filed  for  the  specific  performance  of  a 
covenant  made  by  the  defendant  with  the  plaintifis,  who  were 
the  trustees  for  a  gas  company.  The  covenant  was  to  grant  a 
lease.  A  demurrer  was  allowed,  on  the  ground  that  the  cestuis 
que  trust  should  have  been  brought  before  the  court  It  was 
said  that  as  the  cestuie  que  trust  were  very  numerous^  some  of 
them  should  have  been  parties  on  behalf  of  themselves  and  the 
rest.  So,  in  a  suit  for  the  performance  of  marriage  articles  by 
which  the  defendant  was  bound  to  settle  a  certain  estate  upon 
the  cestui  que  trusty  she  was  considered  a  necessary  party,  (o) 

In  a  suit  against  a  trustee,  complaining  of  a  breach  of  trust, 
even  those  cestuts  que  trust  who  have  signed  a  deed  of  indemnity 
to  the  trustee  are  properly  made  plaiDtiffs.(jp)  In  a  bill  to  have 
the  trusts  of  a  will  carried  into  ezecutiou,  it  was  held  that  all 
the  cesttUs  que  trust  should  be  made  parties ;  but  in  another 
case,  some  of  the  cestuts  que  trust  having  assigned  their  interests 
to  a  trustee,  in  trust  for  the  others,  the  absence  of  that  trustee 
was  excused.  (9) 

In  Adams  v.  8L  Legery(r)  Lord  Eldon  said,  ^'  It  is,  I  conceive^ 
well  established,  that  in  most  cases  respecting  trust  property,  it 
is  necessary  to  have  the  cestui  que  trust  a  party  to  the  cause.'' 

In  New  Torky  it  has  been  held  that  a  mere  nominal  trustee 
must  join  with  the  cestui  que  trust  in  briDgiug  a  suit,  for  the 
benefit  of  the  latter,  though  the  cestui  que  trust  is  not  in  all 
cases  a  necessary  party.(«)  These  decisions  were  previous  to  the 
code  of  procedure.  By  the  code,  a  trustee  of  an  express  trust 
may  sue  without  joining  with  him  the  cestui  quetrust.(t)  It 
has  been  held  that  where  an  assignment  is  made,  by  which  the 
assignee  is  empowered  to  execute  the  trusts  and  pay  certain 
creditors  of  the  assignor,  and  the  balance  to  the  assignor,  the 

[»)  2  Sim.  ds  Sto.  185.  (r)  1  B.  ds  B.  182. 

[o)  Kirk  V.  Clark,  Pr.  in  Ch.  275.  (•)  Fish  r.  Howland,  1  Pai^e,  20* 

[p)  Wilkinson  y.  Parry,  4  Rnss.  278.  Schenck  ▼.  EUiogwood,  8  £dw.  Ch.  175. 

;g)  Head  ▼.  Teynham,  1  Cox,  57.  2  John.  Oh.  88. 

Pyncent  r.  Pyncen^  8  Atk.  571.  (i)  Code,  (  118. 

56 
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assignee  may  bring  an  action  in  his  own  name,  without  joining 
the  oestuis  qv^  trust  as  plaintiffs.  (i^) 

To  a  suit  by  a  surviving  trustee^  to  recover  back  trust  funds 
wrongfully  misappropriated  by  the  defendants^  the  cestuis  que 
trust  are  not  necessary  parties,  (v) 

Where  one  or  more  cestuis  que  trust  bring  a  suit  against  the 
trustees,  alleging  that  the  trust  fund  has  been  invested  on 
improper  security,  and  seeking  to  have  it  restored,  all  the  cestuis 
que  trust  of  the  fund  must  be  parties,  and  if  the  fund  be  held  in 
trust  for  a  class  of  persons,  there  must,  before  the  cause  is  heard 
on  the  question  between  the  plaintiffs  and  the  trustees,  be  evi- 
dence that  all  the  members  of  the  class  are  before  the  court.(w) 

On  a  bill  filed  by  one  of  several  cestuis  que  trust  against  the 
devisee  of  the  trustee,  to  set  aside  the  sale  of  an  estate  which 
was  made  to  the  trustee  by  all  the  cestuis  que  trust  for  one  sum 
and  conveyed' by  one  instrument ;  it  was  held  that  all  the  cestuis 
que  trust  were  necessary  parties.(a?)  But  where  a  trustee  sues 
one  of  several  cestuis  que  trust,  to  recover  the  trust  securities, 
the  other  cestuis  que  trust  are  not  necessary  parties,  (j^) 

A  trustee  may  file  a  bill  against  a  co-trustee  to  recover  the 
trust  fund,  without  making  the  cestuis  que  trust  parties,  (s) 
Where  a  trust  fund  has  been  wasted,  the  cestui  que  trust  cannot 
proceed  against  the  surviving  trustees  alone,  without  bringing 
before  the  court  the  representatives  of  deceased  parties,  who 
were  trustees  at  the  time  of  the  transaction  which  occasioned  the 
wasting  of  the  fund. (a) 

A  cestui  que  trust j  about  to  file  a  bill,  should  apply  to  his 
trustee  to  become  a  co-plaintiff,  indemnifying  him  against  costs. 
If  he  refuses,  he  must  abide  his  own  costs  as  a  defendant.  If 
he  is  not  applied  to,  the  plaintiff  must  pay  his  costs.(&)  It 
seems  that  where  cestuis  que  trust  convey  their  beneficial  interest 
in  a  portion  of  the  property  to  a  purchaser,  the  purchaser  may 
file  a  bill  against  the  trustee,  for  a  conveyance  of  the  legal 

(ii)  Lewis  y.  Graham,  4  Ab.  Pr.  Rep.        (y)  Bridget  ▼.  Hawes,  1  Colbj,  72. 
106.  Iz)  May  ▼  Selby,  1  Y.  &  Coll.  286. 


(v)  Honley  v.  Fawcett,  11  Bear.  565.    8.  C.  6  Jur.  52. 


^   ,  PhillipsoD  V.  Gatty,  6  Hare,  26.        (a)  Munch  t.  Cockerell,  8  Biin.  2ia 
S.  C.  17  L.  J.  ch.  241.    12  Jur.  480.  (6)  Reade  ▼.  Bparkea,  1  MoL  8. 

{%)  Roberts  y.  Tanstall,  4  Hare,  261. 


PLAINTIFFS.  443 

estate^  i^ithout  making  the  cesHtis  que  trust  who  sold  to  him, 
parties  to  the  8ait.(c).  On  a  bill  by  a  trustee,  to  raise  the  arrears 
of  an  annuity,  the  cestuia  que  trust  are  not  necessary  parties, 
where  it  appears  on  the  face  of  the  contract  that  it  was  the 
intention  of  the  parties  to  exclude  the  cestuis  que  trust  from 
the  necessity  of  taking  any  part  in  the  transactions  relating  to 
the  management  of  the  trusts.  (c2) 

To  a  bill  filed  by  a  person  entitled  to  a  certain  aliquot  portion 
of  an  ascertained  sum  in  the  hands  of  trustees,  the  other  cestuia 
que  trust  are  not  necessary  parties,  (e)  In  Franco  v.  Franco(J) 
the  bill  was  filed  by  one  trustee  of  stock,  against  the  other,  to 
compel  him  to  replace  it  or  give  security  according  to  his  engage- 
ment when  the  plaintiff  joined  in  transferring  the  stock  into  his 
name.  A  demurrer  because  the  cestuia  que  trust  were  not  par- 
ties, was  overruled. 

Where  a  trust  is  sUch  that  under  the  revised  statutes,  the 
legal  estate  is  vested  in  the  beneficiary,  he,  and  not  the  nominal 
trustee,  is  a  necessary  party,  in  a  partition.(^) 

Trustees  of  a  fund  for  the  benefit  of  creditors  may  sue  for  the 
protection  of  the  fund,  or  the  collection  of  a  part  of  it,  without 
making  the  cestuia  que  U^ust  partie8.(A) 

In  a  suit  to  remove  a  trustee,  or  for  an  account,  the  cestuia 
que  trust  must  all  be  parties.  Where  in  such  a  case  the  trust 
was  for  a  married  woman  for  life,  remainder  to  her  child,  it  was 
held  that  the  child  was  a  necessary  party,  (t) 

Where  an  action  is  brought  by  a  trustee,  in  whom  the  legal 
title  is  vested,  it  is  not  necessary  that  the  cestuis  que  trust  should 
be  made  parties ;  unless  the  action  involves  the  determination  of 
their  respective  rights  and  interests  under  the  instrument  creating 
the  trust,  (i) 

The  committee  of  a  lunatic  may  bring,  in  his  own  name,  an 
action  to  set  aside  an  act  or  deed  of  the  lunatic ;  for  although 

(e)  Goodson  v.  Ellison,  8  Ross.  588.  {h)  Christie  ▼.  Herrick,  1  Barb.  Ch. 

{d)  Bifield  y.  Taylor,  Beat  91.    S.  C.  254. 

1  Mol.  198.  (%)  Sherman  t.  Bamham,  6  Barb.  408. 

(e)  Smith  ▼.  Snow,  8  Mad.  10.  (k)  Mellen  v.  Hamilton  Fire  Ins.  Co., 

If)  8  Ves.  75.  17  N.  Y.  Rep.  609. 

(a)  Braker  ▼.  DeTereanx,  8  Paige, 
518. 
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he  Is  not  the  real  party  in  interest,  nor  a  person  expressly  author- 
ized by  statute,  he  is  a  trustee  of  an  express  trust  within  section 
113  of  the  oode.(0 

Where  the  amount  of  a  trast  fund  for  creditors  is  not  fixed, 
and  it  is  necessary  to  take  an  account,  to  fix  it,  all  the  cefiuis 
qu^  trust  must  be  made  parties,  either  as  plaintiffs  or  defend- 
ants, (m) 

Where  real  estate  had  been  purchased  by  a  joint  fund,  raised 
by  a  subscription,  in  shares  of  more  than  two  hundred  and  fifty 
subscribers ;  and  the  property  had  been  conveyed  to  certain  per- 
sons, as  trostees,  for  the  subscribers ;  and  afterwards  a  bill  was 
brought  against  the  trustees,  for  a  sale  of  the  real  estate,  under 
a  mortgage  made  in  pursuance  of  the  trust,  it  was  held  not 
necessary  for  the  subscribers  to  be  made  parties  to  the  bill ;  for 
the  trustees,  by  the  very  nature  and  constitution  of  such  a  trust, 
must  be  held  sufficiently  to  represent  the  interests  of  all  the 
subscribers;  and  a  different  doctrine  would  be  attended  with 
intolerable  hardship  and  inconyenience,  as  it  might  be  impossible 
to  make  all  the  subscribers  parties.(») 

Where  a  mortgagor  has  conveyed  his  equity  of  redemption  to 
trustees,  for  the  benefit  of  his  other  creditors,  the  trustees  alone 
are  generally  the  proper  parties  to  a  bill  to  redeem,  and  not  any 
of  the  creditors  entitled  under  the  trust  (o)  But  a  special  case 
may  exist  in  which  such  creditors  would  be  entitled  to  redeem ; 
as  for  example,  if  the  trustees  should  collude  with  the  mortgagee, 
or  should  refuse  to  sue,  or  should  be  insolvent.  (j>) 

It  has  been  laid  down  as  a  general  rule  that  trustees  of  real 
estate  for  the  payment  of  debts  or  legacies,  may  ordinarily  sus- 
tain a  suit,  without  bringing  before  the  court  the  creditors,  or 
legatees,  for  whom  they  are  trustees,  which  in  many  cases  would 
be  almost  impossible  (g)  But  Judge  Story  says  this  rule  seems 
to  admit,  if  it  does  not  absolutely  require,  some  qualification. (r) 

(T)  Person  ▼.  Warren,  14  Barb.  488.  Thomas    ▼.    Dunning,    6  DeGex   and 

(m)  2  Curtis,  C.  G.  177.  Bmale,  618. 

(n)  Van  Vechten  t.  Terry,  8  John.  (q)  Mitf.  Eq.  PI.  174.    See  Fenn  t. 

Ch.  197.  Craig,  8  Y.  &  Coll.  216.    Johnson  t. 

(o)  Coop.  Sq.  PI.  175.    Troughton  t.  Candage,  81  Maine  Rep.  28. 

Binkes,  6  Ves.  578,  575.  (r)  Story's  Eq.  PI.  %  217,  160.    See 

(p)  Troughton  t.  Binkes,  supra.    See  Harrison  ▼.  Stewardson,  2  Hare,  580. 
also   Holland   t.  Baker,  8  Hare,  68. 
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Section  24. 

VENDOR  AND  PURCHASER. 

An  cUien  cannot  file  a  bill  for  a  specific  performance  of  a  con- 
tract respecting  lands ;  because  a  decree  will  not  be  granted  to 
him  for  that  purpose ;  an  alien  being  incapable  of  holding  the 
estate  to  his  own  use.  (a)  Nor  can  an  in/ant  sustain  a  suit  for 
that  purpose ;  because  the  remedy  is  not  mutual.  But  he  is 
capable  of  purchasing  «t«&  modo,{b) 

The  administrators  of  a  purchaser,  it  seems,  cannot  assign  a 
contract  for  the  purchase  of  land,  or  compel  a  specific  perform- 
ance without  the  consent  of  the  heirs.  The  heirs  are  the  proper 
parties  (either  as  plaintiffs  or  defendants)  to  a  bill  filed  for  the 
specific  performance  of  a  contract  respecting  lands,  (c) 

When  a  purchase  of  the  interest  of  one  of  the  parties  to  a 
suit  takes  place  pendente  lite,  unless  the  presence  of  the  pur- 
chaser is  required  for  the  performance  of  some  particular  act,  he 
may  be  considered  as  represented  by  his  vendor,  and  as  taking 
the  interest  purchased  subject  to  all  his  liabilities.  ((2) 

In  a  suit  between  vendor  and  purchaser,  for  a  specific  per- 
formance of  the  contract  of -sale,  the  general  rule  is  that  it  is 
only  necessary  to  make  those  persons  parties  who  are  parties  to 
the  contract,  (e)  Upon  a  bill  for  the  specific  performance  of  a 
covenant  under  hand  and  seal,  made  with  A.  for  the  benefit  of 
B.,  A.  must  be  a  party  to  the  suit(/)  In  Cullen  v.  Queens- 
berry, (g)  where  the  committee  of  a  club  had  entered  into  an 
agreement,  it  was  considered  unnecessary  to  make  any  of  the 
other  members  of  the  club  parties  to  a  suit  for  the  performance 
of  it. 

If  a  purchaser  has  assigned  his  interest  in  the  agreement  for 
a  purchase,  and  his  assignee  has  been  accepted  by  the  vendor, 

(a)  Orr  ▼.  Hodgson,  4  Wheat.  465.  (0)  Id.  291.    Stafford  r.  London,  1  P. 

h)  Flight  ▼.  BoUand,  4  Rusa.  298.  Wms.  428. 

m  Champion  v.  Brown,  6  John.  Cb.  (/)  Cook  v.  Cook.  2  Vern.  86. 

398.  (g)  1  Bro.  C.  0. 101. 
{d)  Cal.  CD  Par.  58. 
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the  purchaser  is  not  a  necessary  party  to  the  vecdor's'bill  against 
the  assignee,  for  a  specific  performance.  (A) 

If  the  purchaser  has  made  a  mortgage,  and  the  vendor  files  a 
bill  to  set  aside  the  sale,  and  prays  possession  of  the  title  deeds, 
he  must  make  the  mortgagee  a  party  to  his  suit.(t) 

In  a  suit  by  trustees,  to  compel  a  specific  performance  of 
a  sale  of  the  trust  estate,  the  purchaser  cannot  object  that 
another  trustee,  who  has  been  removed  by  a  surrogate's  order, 
and  who  did  not  join  in  the  sale,  is  not  a  party  to  the  suit ; 
but  he  may  insist  upon  the  execution  of  the  deed  by  such  trus- 
tee, (i) 

In  Duncan  v.  Luntley,(l)  the  transferee  of  shares  in  a  joint 
stock  company,  whose  interest  was  not  questioned,  was  held 
not  a  necessary  party  to  a  suit  to  recover  against  the  com- 
pany for  an  alleged  fraudulent  sale  by  the  secretary.  In  Mack" 
reth  V.  I}unny(m)  a  bill  was  filed  for  the  specific  performance  of 
a  contract,  by  one  of  two  joint  purchasers,  against  the  other 
purchaser  and  the  vendor.  An  objection  taken  by  the  defendant, 
the  vendor,  on  the  ground  of  multifariousness,  and  that  the 
plaintiff  could  not  support  his  bill  unless  the  joint  purchaser 
joined  him  as  a  co-plaintiff  therein,  was  overruled. 

It  seems  that  a  bill  to  set  aside  a  purchase  may  be  maintained 
by  some  partners  of  a  company,  including  the  actual  purchasers, 
without  making  all  the  partners  parties  against  a  vendor  who  is 
not  a  partner.(n) 

In  general,  to  a  bill  for  the  specific  performance  of  a  contract 
of  sale,  the  parties  to  the  contract  are  the  only  proper  par  ties,  (o) 
If  the  vendor  dies,  and  a  bill  is  brought  by  his  personal  repre- 
sentatives, for  a  specific  performance  of  the  contract,  all  the 
heirs  of  the  vendor  ought  to  be  made  parties,  either  as  plaintiffs 
or  defendants. (p)     If  the  vendee  should  die,  on  a  like  bill  brought 

(h)  Holden  v.  Hayn,  1  Mer.  49.  (o)  Wood  ▼.  White.  4  Myl.  &  Or.  460. 

ft)  Copis  V.  Middleton,  2  Mad.  424.  8  Jur.  117.    2  Keen.  664.    Tashcr  r. 

(k)  Champlin  ▼.  Parish,  8  Edw.  Oh.  Small,  6  Sim.  633.    Humphreys  7.  Hol- 

581.  lis,  Jac.  75.     Peacock  t.  Parson,  11 

(I)  Mann.  &  a.  80.    S.  C.  2  H.  &  Tw.  Beav.  855.    18  L.  J.  57.    12  Jur,  954. 

78.    14  Jur.  819.  (p)  Morjran  ▼.  Morgan,  2  Wheat  297. 

(m)  10  L.  J.  (N.  S.)  ch.  867.  Story's  Bq.  PI.  ^  160.  177.    Champion 

(n)  Atwood  ▼.  Small,  6  CI.  &  F.  282.  v.  Brown,  6  John.  Ch.  402.    Roberts  t. 

2  Jar.  200.  Marchant,  1  Hare,  547. 


PLAINTIFFS.  447 

by  tbe  vendor  or  his  personal  representatives^  for  a  specific  per- 
formance, the  heirs  (or  devisees  if  any)  of  the  vendee,  as  well  as 
his  personal  representatives,  should  be  made  parties  to  the  bill.(g) 
To  a  bill  by  creditors,  to  set  aside  a  purchase  from  the 
debtor,  on  the  ground  of  fraud,  a  mortgagee  of  the  purchaser 
ought  to  be  made  a  party. (r) 

(9)  Townsend  ▼.  Camperdowo,  9  Price,        (r)  Oopia  ▼.  Middleton,  2  Mad.  410. 
180. 
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Section  1. 

GENEBALLT.      JOIKDEB  OF. 

Gbnebally  speaking,  all  persoDs  \7ho  are  capable  of  commenc- 
ing suits  may  also  be  made  defendants,  under  the  like  restrio- 
iions.  For  instance,  bodies  politic  and  corporate,  and  persons 
of  full  age,  not  being  idiots,  lunatics  or  married  women,  may 
defend  suits  by  themselves,  (a)  But  those  under  an  absolute  or 
partial  inability,  such  as  infants,  idiots  or  lunatics,  habitual 
drunkards  and  married  women,  though  equally  liable  to  be  sued, 
can  appear  and  make  defense  only  in  a  particular  manner. 

The  government,  or  the  state,  like  the  king  in  England,  can- 
not be  sued  in  its  own  courts.  (&)  Yet  if  it  has  an  interest  in 
the  subject  in  litigation,  the  attorney  general  may  properly  be 
made  a  party,  in  order  to  protect  its  rights.(c)  So  the  attorney 
general  may  be  made  a  party  to  a  bill  of  foreclosure,  where  the 
state  has  a  subsequent  lien  upon  the  mortgaged  premises,  by 
judgment  or  otherwise.  (cQ  The  rule  that  a  state  cannot  be 
sued  in  its  own  courts  applies  only  where  the  state  is  a  party  to 
the  record,  and  not  where  it  is  only  interested  in  the  subject 
matter  of  a  suit  brought  against  its  officers,  in  their  official 
capacity,  in  a  court  of  chancery,  (e) 

A  foreign  sovereign,  also,  whether  residing  in  this  country  or 
not,  is  ordinarily  exempt  from  the  jurisdiction  of  the  courts.(/) 
But  he  is  competent  to  sue  as  plaintiff;  and  if  he  does  so  he 
submits  himself  to  the  jurisdiction,  in  respect  to  the  matter  sued 
for,  and  must  answer  on  oath  to  a  cross  bill.(^) 

It  is  a  general  principle,  in  respect  to  parties  to  suits  in 
equity,  that  every  person  who  is  at  all  interested  in  the  subject 
matter  of  the  suit,  or  necessary  to  the  relief,  must  be  a  party,  in 
order  to  enable  the  court  to  settle  the  rights  of  all,  and  make  a 

(a)  Gold's  Bq.  98.  (e)  1  Doug.  (Mich.)  225. 

(b)  Story's  £q.  PI.  ^  69.  (/)  Doke  of  Brauswick  y.  The  Eiog 

(c)  (forr  y.  Bright,  1  Barb.  Ch.  Bep.    of  Hanoyer,  6  Beayan,  1. 

167. 164.  (a)  Mitf.  PI.  80.    Adams'  Eq.  818. 

{i)  Ibid. 
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final  decree  on  the  merits.  (A)  The  interest  referred  to  is  the 
interest  involved  in  the  issue;  and  the  parties  having  snch 
interest,  and  who  necessarily  are  to  be  afiected  by  the  decree  or 
judgment,  and  they  alone,  are  the  proper  defendants  in  an 
equity  suit.(t)  In  Hubbard  v.  Eame8(k)  it  is  said  that  the 
relief  demanded  furnishes  the  usual  test  of  determining  the 
necessity  of  making  a  particular  individual  a  party. 

It  is  not  only  necessary  that  the  bill  should  show  that  the 
defendant  has  an  interest  in  the  subject  matter ;  but  it  must 
also  be  shown  that  he  is  liable  to  the  plaintiff's  demand,  which 
is  the  ground  work  of  the  bill.(?)  Thus,  if  a  suit  were  brought 
by  the  obligee,  for  satisfaction  of  the  bond  of  the  ancestor, 
against  his  heir,  it  would  be  a  fatal  defect,  on  demurrer,  that 
the  bill  did  not  allege  that  the  heir  was  bound  by  the  bond.(m) 

When  one  or  more  of  several  persons  having  a  joint  interest, 
refuse  to  join  with  the  others  in  a  bill  to  enforce  their  right, 
they  may  be  joined  as  defendants,  and  the  suit  may  be  prose- 
cuted in  the  names  of  the  others,  only.(n) 

No  persons  are  parties  defendants  except  those  against  whom 
process  is  prayed  ;(o)  or  who  are  specifically  designated  as 
defendants,  in  the  bill.(p)  Therefore,  all  persons  intended  to 
be  made  defendants  to  a  bill  must  be  named  therein,  and  pro- 
cess prayed  against  them.(g') 

A  prayer  for  process  against  ^Hhe  defendants,''  without  nam- 
ing them  in  the  prayer,  is  insufficient,  although  they  are  named 
in  the  title  and  stating  part  of  the  bill.(r) 

Although,  as  respects  bills  for  relief,  all  persons  interested 
must  be  made  parties,  this  is  not  necessary  as  to  bills  of  diacov" 
ery,(8)     A  party  may  be  joined  as  defendant  for  purposes  of 


(h)  Boughton  ▼.  Allen,  11  Paise,  821. 
Trustees  of  Watertown  v.  Cowen,  4  id. 
610.  Christie  ▼.  Herrick,  1  Barb.  Ch. 
Rpp.  264.  Colt  ▼.  Lasnier,  9  Cowen, 
821.    Bailey  v.  Inglee,  2  Paige,  278. 

(t)  Wendell  v.  Van  Brensselaer,  2  John. 
Ch.  849. 

(k)  21  Barb.  697. 

(I)  Story's  Eq.  PI.  ^  267,  620.  Mitf. 
Eq.  PI.  162,  168.    Coop.  Eq.  PI.  178. 

(m)  Ibid. 


(a)  8  Dessau.  81.  2  Bland,  264.  15 
111.  Rep.  251.    6  Oilman,  584. 

(o)  Yerplanck  v.  Mercantile  Ina.  Co., 
2  Paige,  488.  Brasher  v.  Van  Cortlandt, 
2  John.  Ch.  245.  1  Coop.  Eq.  PI.  16. 
Story's  Eq.Pl.  ^  44.    Adams'  Eq.  (  812. 

(p)  Elmendorf  ▼.  Delancev,  Hopk. 
565. 

(g)  1  Dun.  Ch.  Pr.  444.  5  Geo.  Rep. 
251.    4  Ired.  Eq.  175. 

>)  5  Ired.  Eq.  196. 

>)  1  McCord'a  Ch.  801. 
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discovery  merely,  (i^)  And  where  a  complainant  wishes  to  ob- 
tain the  custody  of  books  and  papers  in  the  possession  of  a  third 
person,  the  proper  coarse  is  to  make  such  person  a  party  defend- 
ant. (»)  Bat  the  counsel  of  a  person  cannot  be  made  a  party  to 
a  mere  bill  of  discovery,  as  to  papers  alleged  to  be  in  his  posses- 
sion ;  even  if  the  matter  inquired  of  by  the  bill  could  be  prop- 
erly disclosed  by  the  counsel,  if  called  as  a  witness  against  his 
client.(t;)  For  in  a  bill  of  discovery,  it  is  erroneous  to  make 
one  a  party  who  may  be  called  as  a  untneea  on  the  trial  of  the 
cause  for  which  the  discovery  is  sought ;  the  general  rule  being 
that  a  mere  witness  cannot  be  made  a  party,  (u?)  If  the  defend- 
ant in  a  bill  of  discovery  has  no  interest  in  the  subject  matter  of 
the  controversy,  and  is  a  mere  witness,  and  that  fact  appears  on 
the  face  of  the  bill,  a  demurrer  will  lie. (a;)  If  the  bill  alleges 
an  interest  in  the  defendant,  that  interest  must  be  set  forth  with 
reasonable  certainty;  otherwise  a  demurrer  will  lie  for  that 
cause  alone,  (y) 

Where  the  plaintiff  shows  that  he  will  be  entitled  to  final 
relief  by  injunction  or  otherwise,  against  any  person,  although 
such  person  is  not  a  party  to  the  contract  alleged  to  be  violated^ 
he  may  be  made  a  party  defendant.(e) 

The  general  principles  of  equity  clearly  jastify  a  creditor  in 
convening  in  one  suit  all  parties  interested  in  controverting  the 
amount  of  his  debt,  and  holding  in  their  own  hands,  or  in  the 
hands  of  their  trustee,  the  estate  on  which  the  debt  is  chargea- 
ble, (a)  Thus,  where  several  creditors,  some  of  whom  had  judg- 
ments against  L.  and  others  had  judgments  i^ainst  L.  &  D., 
joined  in  a  creditor's  bill  against  L.  &  D.  and  one  G.  to  whom 
L.  had  made  fraudulent  transfers  of  his  effects,  it  was  held  that 
the  bill  was  not  incongruous  or  multifarious. (&)  Where  par- 
ties liable  to  a  demand  are  very  numerous,  the  complainant  may 
proceed  against  a  part  of  thepi,  for  their  aliquot  shares,  (c) 

(f)  2  stew.  214.  (v)  Ibid.    Coop.  Eq.  PI.  202. 

.    fic)  Moriey  r.  Green,  11  Paige,  240.  (z)  Hammer  7.  Barnes,  26  How.  Pr. 

(e)  Wakeman  v.  Bailey,  8  Barb.  Ch.  Rep.  174. 

482.  (a)  12  Qratt.  60. 

(v)  18  m.  Rep.  212.     Dnmmer  ▼.  (&)  Brackett  y.  Laimbeer,  1  Sand. 

Chippenham,  14  Vee.  244.    Hayes  v.  Ch.  866. 

Exeter  CoUege,  12  id.  886.  (c)  17  Oeo.  Rep.  1. 

(s)  Stofy's  Eq.  PL  ^  669. 
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A  person  who  acquires  an  interest  in  a  suit  pendente  lite  can- 
not be  made  a  party  defendant  unless  he  personally  asserts  his 
claim,  (d) 

Where  the  bill  is  for  discovery  alone,  in  aid  of  proceedings  at 
law,  no  person  can  be  made  a  defendant  who  is  not  a  party  to 
the  record  at  law.(e) 

In  equity  it  is  only  requisite  that  the  interests  of  the  plain- 
tiffs be  consistent.  It  is  immaterial  that  the  defendants  are  in 
conflict  with  each  other,  or  that  some  of  their  claims  are  identi- 
cal with  those  of  the  plaintiffs.  (/)  A  party  having  no  interest 
in  the  question  litigated,  and  against  whom  no  relief  is  prayed, 
need  not  be  joined  in  the  bill ;  and  if  he  has  any  rights  in  the 
matter  he  must  assert  them  by  a  separate  bill.(gr)  And  no  per- 
son need  be  made  a  party  who  would  not  be  at  liberty  to  answer, 
and  contest  the  right  to  the  relief  prayed.  (A) 

To  a  bill  by  the  obligee  of  a  joint  and  several  bond,  all  the 
obligors  must  be  parties,  (i)  Yet  if  they  are  jointly  and  sever- 
ally bound,  they  may  be  sued  severally,  in  equity  as  well  as  at 
law.(A;)  Where  two  obligors  in  a  bond  are  bound  jointly  and 
severally,  and  one  dies,  the  executor  of  the  dececued  obligor  may 
be  sued  in  equity  for  the  debt,  without  making  the  surviving 
obligor  a  party.  (Q  And  where  the  obligors  are  very  numerous, 
the  rule  requiring  them  all  to  be  joined  may  be  dispensed 
with.(m) 

Several  peraons  may  be  joined  as  defendants,  though  claiming 
distinct  rights,  if  they  have  a  common  interest  centering  in  the 
point  in  issue  in  the  cause.  Thus  a  creditor's  bill  will  lie  against 
a  debtor  and  his  grantees  under  distinct  and  successive  fraudu- 
lent conveyance8;(n)  So  where  a  clerk  embezzled  moneys, 
investing  a  part  in  the  name  of  A.,  and  a  part  in  the  name  of 
B.,  it  was  held  that  all  were  proper  parties  to  a  bill  by  the 
employer,  to  reach  the  fund.(o)  ^Upon  the  same  principle,  a 

[d)  4  Oilm.  854.  (A;)  Stanley  v.  Stock,  Moe.  888. 

[e)  Adams'  £q.  814.  (l)  CoWxns  t.  Griffith,  2  P.  Wms.  dl8, 
/)  Id.  812.  (ill)  Ld.  Cramborne  t.  CrUipe,  Rep. 
[g)  Wright   ▼.  Santa  Clara  Mining    temp.  Finch,  106. 

Association,  12  Md.  Rep.  448.  (n)  Fellows  ▼.  Fellows,  4  Cowen,  682. 

(h)  Lee  r.  Calston,  5  Monroe,  246.  Followed,  20  Barb.  878. 

1%)  Bland  t.  Winter,  1  Sim.  &  Stu.  (o)  Bank  of  America  t.  Pollock,  4 

246.  Oockbamr.  Thomson,  16  Yea.  826.  £dw.  216. 
Anon*  2  Freem.  127. 
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creditor's  bill  may  be  filed  against  two  or  more  persons  holding 
property  of  the  judgment  debtor  under  distinct  conveyances,  or 
separately  indebted  to  him.  But  a  demand  against  one  of  them 
alone,  and  not  a  defendant  in  the  judgment,  cannot  be  joined.(p) 

The  interests  which  require  the  joinder  of  those  who, are  inci- 
dentally connected  with  the  relief  asked  for  against  others  are 
generally  referable  to  one  of  the  following  heads :  first,  interests 
in  the  subject  matter  which  the  decree  may  affect,  and  for  the 
protection  of  which  the  owners  are  joined ;  secondly,  concurrent 
claims  with  the  plaintiff,  which,  if  not  bound  by  the  decree, 
may  be  afterwards  litigated ;  and  thirdly,  liability  to  exonerate 
the  defendant,  or  to  contribute  with  him  to  the  plaintiff's 
claim,  (g)  Where  two  separate  and  distinct  parties  are  acting 
in  the  establishment  of  a  measure  injurious  to  others  who  hare 
rights  in  the  same  matter,  though  they  may  be  acting  separately, 
and  with  adverse  interests,  as  between  themselves,  all  the  par- 
ties so  acting  may  be  joined  in  a  bill  by  the  aggrieved  party,  as 
defendants;  and  an  objection  by  demurrer,  on  account  of  such 
joinder,  will  not  be  sustained,  (r) 

Where  several  judgment  creditors,  claiming  under  different 
judgments  against  the  same  debtor,  join  in  a  suit  to  set  aside 
liens  by  judgments  and  by  assignment,  on  the  debtor's  property, 
for  fraud,  and  to  have  the  property  applied  to  the  payment  of 
the  plaintiffs'  debts,  they  may  unite  as  defendants,  with  the 
judgment  debtor,  all  persons  having  liens  or  conveyances  by 
which  they  claim  different  portions  of  the  debtor's  property,  not- 
withstanding such  persons  received  the  property  in  separate  and 
distinct  parcels,  and  at  different  times,  and  each  claims  to  hold 
the  portion  in  his  hands  by  virtue  of  a  separate  lien  or  convey- 
ance, (d)  In  such  a  case  the  cause  of  action  is  the  fraud  of  the 
debtor  in  disposing  of  his  property ;  and  there  is  but  one  cause 
of  action,  although  the  defendants  hold  the  property  of  the 
debtor  in  separate  parcels,  in  which  there  is  no  joint  interest. 
They  all  hold  by  the  same  title,  and  are  all  affected  by  the  same 
taint.  (Q     So  where  defendants  all  derive  their  titles  from  a 


{p)  Boyd  T.  Hoyt,  6  Paige,  65. 
q)  Adams'  £q.  814. 
r)  1  Chand.  (Wis.)  286. 


! 


($)  Morton  v.  Weil,  88  Barb.  80. 
(0  Ibid. 
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common  source;  are  all  charged  in  the  combination  and  fraud  ; 
and  are  all  interested  in  the  subject  matter  of  the  suit ;  there  is 
no  misjoinder  of  parties^  although,  as  to  portions  of  the  realty, 
their  titles  may  be  di8tinct.(t«) 

The  complaint  in  a  creditor's  action  alleged  that  the  judg- 
ment debtor  had  made  a  fraudulent  general  assignment,  with 
intent  to  hinder  and  delay  his  creditors;  and  that  the  assignee 
was  guilty  of  a  breach  of  faith  in  the  management  of  the  assets ; 
and  sought  to  set  aside  the  assignment,  and  render  the  assignee 
personally  liable.  It  also  alleged  that  the  debtor  had  at  various 
times  made  several  other  conveyances,  in  fraud  of  creditors,  to 
various  persons  made  defendants  in  the  action,  which  it  also 
sought  to  have  set  aside.  Held  that  these  facts  constituted  but 
one  cause  of  action,  and  were  properly  set  forth  in  one  com- 
plaint. Though  there  be  no  privity  between  the  several  trans- 
ferees in  such  a  case,  there  is  a  privity  between  each  of  them  and 
the  debtor,  which  makes  it  proper  to  join  them  all  as  defendants 
in  an  action  to  reach  the  property  of  that  debtor,  (t;) 

Where  an  infant  conveys  one  tract  of  land  by  deed  to  one 
person,  and  another  tract  by  a  separate  deed  to  another  person, 
and  the  latter  has  granted  portions  of  the  land  purchased  by 
him  to  several  purchasers,  the  infant,  after  becoming  of  age, 
cannot  bring  a  joint  action  against  both  of  his  grantees  and 
against  the  purchasers  from  one  of  such  grantees,  to  recover 
possession  of  the  premises,  (ti;) 

Securities  having  been  deposited  by  the  owner  with  a  firm  as 
agents  to  sell  them,  or  negotiate  loans  upon  them,  the  agents 
disposed  of  the  securities — some  of  them  to  one  person  and 
others  to  another — in  violation  of  their  trust.  The  principal 
thereupon  brought  suit,  joining  the  agents  and  all  the  transferees 
of  all  the  securities,  as  defendants,  in  one  and  the  same  action ; 
seeking  such  final  relief  against  each  transferee  as  was  appro- 
priate to  the  transaction  by  which  he  held ;  and  also  praying  an 
injunction  restraining  the  transfer  of  the  securities  by  any  of  the 
defendants,  pending  the  suit.    Held  that  the  different  transferees 

(tt)  Pierson  ▼.  DaTid,  1  Clarke  (Iowa)  Ow)  Voorhies  t.  Voorhias,  24  Barb. 
Bep.  28.  150.    Reed  v.  Stryker,  6  Ab.  107. 

(v)  Beed  t.  Stryker,  12  Ab.  Pr.  B.  47. 
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could  not  be  joined  as  defendants  in  one  action.  There  was  no 
commanitj  of  interest  between  the  holder  of  one  lot  of  securi- 
ties and  the  holder  of  another.  There  should  be  separate  actions 
brought  against  each  transferee  of  the  securities,  joiuiug  with 
him  the  agents ;  the  latter  being  properly  made  defendants  in 
all  the  actions,  (a;) 

Where  one  general  right  is  claimed,  which  is  opposed  to  the 
interests  of  all  the  defendants,  the  parties  interested  in  the  sub- 
ject matter  may  be  joined  as  defendants  though  they  have  sep- 
arate and  distinct  rights ;  as  in  the  case  of  a  bill  to  quiet  a  gen- 
eral right  of  fishery,  against  several  defendants,  although  there 
is  no  privity  between  them  and  the  plaintiff,  and  they  claim  dis- 
tinct right8.(y)  Chancellor  Kent  thus  lays  down  the  rule  :  "  A 
bill  against  several  persons  must  relate  to  matters  of  the  same 
nature,  and  having  a  connection  with  each  other,  and  in  which 
all  the  defendants  are  more  or  less  concerned,  though  their  rights 
in  respect  to  the  general  subject  of  the  case  may  be  di8tinct."(a) 
Accordingly,  several  distinct  and  unconnected  judgment  cred- 
itors of  a  corporation  may  maintain  one  suit  for  satisfaction, 
seeking  in  it  to  reach  the  property  of  the  corporation  which  has 
been  fraudulently  withdrawn  beyond  the  reach  of  executions  ; 
also  to  charge  the  trustees  individually,  on  the  ground  of  fraud 
and  neglect  of  duty ;  also  to  charge  other  defendants  as  stock- 
holders; and  also  to  redeem  property  purchased  by  certain 
defendants ;  and  to  impeach  a  fraudulent  judgment  confessed 
by  others.  In  such  a  case  the  general  right  claimed  is  the  due 
application  of  the  capital  of  the  company  to  the  payment  of  the 
complainaiits'  judgments  ;  andjbhe  only  matter  in  litigation  is 
the  fraud  in  which  all  the  defendants  are  implicated,  though  in 
different  degrees  and  proportions. (a)* 

Upon  the  same  principle,  where  spurious  certificates  of  stock 
in  a  corporation  were  issued  by  the  officer  having  apparent 
authority  to  do  so,  which  were  outstanding  in  the  hands  ot 

(2)  Lexington  and  Big  Sandy  Bail        (z)  Brinckerhoff  y.  Brown,  6  John. 
Boad  Co.  ▼.  Goodman,  6  Ab.  Pr.  R.  498.    Ch.  188. 
8.  C.  15  How.  Pr.  Rep.  86.  (a)  Ibid. 

(y)  Mayor  of  York  ▼.  Pilkenton,  1 
Atk.282. 
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numerous  holders,  as  evidences  of  interests  in  the  property  of  the 
corporation,  it  was  held  that  in  a  suit  instituted  bj  the  corpor- 
ation to  have  such  false  certificates  delivered  up  and  canceled 
as  clouds  upon  the  title  of  the  genuine  stockholders,  such  false 
certificates  having  a  common  origin  and  common  ground  of 
invalidity,  the  holders,  although  they  became  such  under  difier- 
ent  circumstances  and  conveyances,  and  claimed  different  rights, 
were  all  properly  joined  as  defendants,  (i)  The  holders  of  gen- 
uine stock  are  not  necessary  parties  to  such  action.(c) 

The  joinder  of  too  many  persons  as  defendants,  where  there 
is  no  misjoinder  of  subjects,  is  not  a  ground  of  demurrer  by  any 
one  of  them  against  whom  the  claimant  states  a  good  cause  of 
action.  (c{) 

The  119th  section  of  the  code  of  procedure,  in  New  York, 
provides  that  when  the  parties  are  very  numerous  and  it  may 
be  impracticable  to  bring  them  all  before  the  court,  one  or 
more  may  sue  or  defend  for  the  benefit  of  the  whole.  It  has 
been  held  that  this  section  does  not  apply  to  a  case  where  the 
right  to  assert  or  protect  which  the  suit  is  brought,  is  not  one 
which  exists  against  them  all,  or  the  obligation  which  it  is 
sought  to  enforce  is  not  common  to  all.(6) 

If  a  party  is  properly  sued,  he  may  insist  that  another  ought 
to  be  sued  with  him.  But  he  has  no  right  to  object  that  another, 
who  is  sued  with  him,  is  improperly  made  a  defendant.(/) 
Where  a  defendant  is  interested  in  having  another  made  a  de- 
defendant,  the  plaintiff  must  make  him  so ;  but  if  the  plaintiff 
alone  is  interested  in  the  addition,  he  has  his  option. (^) 

Where  a  bill  is  filed  for  relief  in  respect  of  a  fraud  alleged  to 
have  been  committed  by  several  persons,  it  is  not  necessary  that 
all  persons  charged  with  fraud  should  be  made  defendants.  (A) 

Where  new  parties  are  brought  before  the  court  by  supple- 
mental bill,  the  original  defendants  need  not  be  parties  to  the 

(6)  New  York  and  New  Haven  Rail        (/)  Brownson  t.  Gifford,  8  How.  Pr. 
Road  Co.  V.  Schuyler,  17  N.  Y.  Rep.  692.    Rep.  889. 


S.  C.  8  Ab.  Pr.  Rep.  239.  (A)  Seddon  t.  Connell,  10  Sim.  79. 


S.  C.  1  Ab.  417.    7  id.  41.  (a)  WilliaroB  ▼.  Williams,  9  Mod.  299. 

I)  17  N.  Y.  Rep.  692.     .  S.  C.  9  L.  J.  (N,  S.)  841. 

[e)  Reed  v.  The  ETergraena,  21  How. 
Pr.  Rep.  819. 


(?)  8.  C.  I 
^d)  17  N. 
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supplemental  bill,  unless  they  have  an  interest  in  the  supple- 
mental matter,  (i) 

It  is  a  general  rule  that  no  one  need  be  made  a  party,  against 
whom,  if  brought  to  a  hearing,  the  plaintiff  can  have  no  decree.  (A;) 

The  name  of  a  defendant  cannot  be  struck  out  of  a  bill  on 
motion  of  a  co-defendant,  without  his  consent,  or  notice  of  the 
application.  (Q 

In  New  York,  under  the  provisions  of  the  revised  statutes,  a 
creditor  of  a  decedent  cannot  file  a  bill  against  the  heirs  and 
personal  representatives  jointly,  to  obtain  satisfaction  of  a  debt 
out  of  the  real  and  personal  estate.  Such  a  misjoinder  of  de- 
fendants renders  the  bill  multifarious.(m) 

It  is  settled  that  when  a  debtor  fraudulently  disposes  of  his 
property  to  several  persons  bis  judgment  creditors  may  sue  all 
such  persons  in  one  action,  for  the  purpose  of  having  such  prop- 
erty applied  to  the  satisfaction  of  their  claims.  (91) 

In  an  action  by  a  creditor,  to  avoid  a  conveyance,  one  who 
innocently  accepted  a  deed  of  the  premises  for  the  benefit  of  the 
alleged  grantee,  and  who  has  conveyed  in  accordance  with  the 
trust,  is  not  a  proper  party.  (0) 

A  stockholder  whose  scrip  has  been  stolen  may  maintain 
against  the  corporation  and  one  who  holds  the  stolen  scrip  an 
action  to  establish  his  right  to  it.(p) 

A  defendant  may  be  sued  in  several  distinct  capacities.  Thus, 
in  Lord  v.  Vreelandj{q)  the  plaintiff,  formerly  the  tenant  of  a 
lessor  now  deceased,  brought  an  action  to  recover  damages  for 
the  breach  of  a  covenant  in  the  lease,  that  he  should  receive  a 
renewal  of  the  lease,  executed  by  parties  entitled  to  the  premises, 
from  which  the  plaintiff  had  been  evicted  by  title  paramount  to 
that  of  his  lessor.  The  plaintiff,  in  his  complaint,  claimed  to 
recover  from  the  defendant,  as  executor  of  the  lessor,  and  also 
as  executor  of  a  devisee  of  the  lessor,  and  also  in  his  individual 

(t)  Bignall  v.  Atkins,  6  Mad.  869.  Schennerhorn  v.  Barhydt,  9  Paige,  28. 

Jones  T.  Jones,  8  Atk,  217.  Wambougb  t.  Gates,  1  How.  Ap.  Cas. 

(*)  PeGolls  V.  Ward,  cited  3  P.  Wms.  247. 
811  n.  (n)  Newbonld  v.  Warrin,  14  Ab.  80. 

(Z)  Liviogston  y.  Gibbons,  4  John.        Co)  Spicer  v.  Hunter,  14  Ab.  Pr.  B.  4. 
(dh.  94.  Ip)  Wells  V.  Smith,  7  Ab.  261. 

(i^)  Butts  y.  Gennng,  5  Paige,  254.       (9)  15  Ab.  Pr.  Rep.  122. 
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capacity  as  grantee  from  the  lessor's  devisee,  fot*  the  damages 
sustained  by  the  eviction.  It  was  held,  on  demun*er  to  the  com- 
plaint, upon  the  grounds  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  that  several  causes  of  action 
were  improperly  united,  that  the  defendant  was  liable  in  each  of 
these  three  capacities;  and  that  the  liability  in  these  three 
respects  could  be  enforced  in  one  action. 

In  many  cases  it  is  no  ground  of  objection  that  persons  are 
joined  as  parties  in  the  suit  who,  if  they  had  been  omitted,  could 
not  have  been  deemed  necessary  parties ;  for  in  a  variety  of 
cases  it  is  in  the  option  of  the  plaintiff  to  join  them,  or  not,  as 
defendants. (r)  Thus,  for  example,  if  a  trustee  has  fraudulently 
or  improperly  parted  with  the  trust  property,  the  cestui  que  trust 
may  proceed  against  the  trustee  alone,  to  compel  satisfaction  for 
the  breach  of  trust,  or  he  may,  at  his  election,  join  the  assignee 
also,  if  he  was  a  party  to  the  fraud,  or  if  he  seeks  redress  against 
him.(«)  So  if  a  pawnee,  or  other  person  lawfully  in  possession 
of  jewels,  'should  deliver  them  over  to  a  third  person  for  custody, 
he  may  file  a  bill  for  a  redelivery  and  account  of  them,  without 
making  the  pawner  or  his  representatives  a  party. (^)  So  a  per- 
son who  is  a  mere  nominal  or  formal  party  may  sometimes  be 
dispensed  with,  although,  if  he  were  joined  in  the  suit,  there 
would  be  no  ground  for  any  exception  on  his  part.(v) 


Section  2. 

WHEBE   PABTIES   ABE   VEBY   NUMEBOUS,    OB   UNKNOWN. 

We  have  already  seen  that  in  some  cases  where  the  parties 
interested  in  prosecuting  the  suit  are  very  numerous,  the  action 
may  be  brought  by  one  or  more,  in  behalf  of  themselves  and 
others.(a)  The  like  rule  applies'to  defendants.  In  some  cases 
it  is  unnecessary  to  join  as  defendants  all  who  have  a  common 

(r)  Story's  Eq.  PI.  ^  221.  (i»)  Butler  v.  Pender^rass,  16  Vin. 

(fl)  Bailey  v.   iDglee,  2  Paige,  278.  Ab.  Party,  248.    Fletcher  t.  Ashbanier, 

West  V.  Randall,  2  Mason,  197.    Lock-  1  Bro.  Ch.  R.  497 
vood  V.  Abdy,  14  Sim.  437.  (a)  Ante,  p.  S41, 

(0  Saville  V.  Tankred,  1  Ves.  101. 
Cal.  CD  Par.  7. 
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interest  in  defeating  the  plaintiff's  claim.  Thus^  where  there 
are  many  persons,  defendants,  belonging  to  a  voluntary  associa- 
tion, against  whom  the  sait  is  brought,  it  is  sufficient  if  such  a 
number  of  the  proprietors  are  brought  before  the  court  as  may 
fairly  represent  the  interests  of  all,  where  those  interests  are  of 
a  common  character  and  responsibility.  (&) 

So  where  a  committee  of  a  voluntary  club  or  association 
entered  into  agreements  and  incurred  expenses  on  account  of  the 
club,  it  was  held,  on  a  bill  brought  by  a  creditor  against  the 
committee,  that  it  was  not  necessary  to  make  the  other  mem- 
bers of  the  club  parties  to  the  suit,  on  account  of  the  members 
being  numerous,  as  well  as  unknown,  (c)  Story  says,  in  such  a 
case  it  seems  proper,  if  indeed  it  be  not  indispensable,  ifi  charge 
in  the  bill  that  the  members  are  numerous,  and  many  un- 
known.((2)  In  CtUlen  v.  Buke  of  Queen8btiry(e)  the  bill  charged 
that  the  plaintiff  ^^  could  not  discover  the  several  members  of 
the  club,  and  procure  a  remedy  against  them,  as  they  were 
numerous  and  many  of  them  totally  unknown  to  him."  In 
Coumna  v.  8miih(J)  Lord  Eldon  said:  ''Where  a  legal  body 
acts  by  committees,  it  is  enough  to  consider  the  contract  made 
by  those  who  think  proper  to  undertake,  looking  to  the  body  for 
which  they  undertake,  for  indemnity ;  and  the  plaintiffs  at  law 
could  not  be  nonsuited,  nor  could  they  defend  an  action  against 
them,  on  that  ground." 

And  where  a  joint  stock  company  were  sued  for  a  specific 
performance  of  an  agreement  for  a  lease  entered  into  by  the 
vendors  of  certain  real  estate,  which  was  sold  to  them  pendente 
lite,  and  the  treasurer  and  directors,  only,  were  made  parties, 
the  court  overruled  the  objection  that  all  the  proprietors  were 
not  made  parties. ((/)  The  court  said,  in  that  case:  "There  is 
a  current  of  authority  adopting  more  or  less  a  general  principle 
of  exception,  by  which  the  rule  that  all  p^sons  interested  must 
be  parties,  yields,  when  justice  requires  it,  in  the  instance  either 

(6)  Story's  Eq.  PI.  ^  116.    Coop.  Eq.  (d)  Story's  Eq.  PI.  ^  116. 

PL  40.    Adair  v.  New  River  Co.,  11  le)  Sapra. 

Ves.  444.  U)  18  Ves.  644. 

(c)  Cullen  V.  Duke  of  QueeDsbnry,  1  (jf)  Meox  r.  Maltby,  2  Bwaosi.  281  ; 
Bro.  Ch.  B.  104.    Coasins  ▼.  Smith,  18 
Ves.  544. 
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of  plaintiffs,  or  of  defendants.  The  rigid  enforcement  of  the 
rnle  would  lead  to  perpetual  abatement.  This,  therefore,  can* 
not  be  regarded  as  a  new  point,  or  as  creating  a  difficulty.  It 
is  quite  clear  that  the  present  suit  has  sufficient  parties,  and 
that  the  defendants  may  be  considered  as  representing  the 
company/' 

Where  it  is  attempted  to  proceed  against  two  or  three  indi- 
Tiduals,  as  representing  a  numerous  class,  the  bill  must  allege 
that  the  suit  is  brought  against  them  in  that  character.  (A) 

Where  appointees  are  numerous,  they  may  be  represented  as 
defendants,  by  some  as  on  behalf  of  the  re8t.(t) 

In  Wood  X.  DummerQc)  the  stockholders  of  a  bank,  on  its  dis- 
solution, had  divided  the  capital  stock  among  themselves,  not 
leaving  enough  to  pay  their  outstanding  bills.  It  was  held  that 
a  billholder  might  maintain  a  suit  against  some  of  the  stock- 
holders, to  subject  the  funds  in  their  hands  to  contribution  pro 
rata  to  pay  the  bills  in  his  hands,  without  making  all  the  other 
stockholders  parties.  In  Adair  v.  New  River  Company^Q) 
upon  the  creation  of  a  water  company,  the  crown  had  received 
a  moiety  of  the  interest,  and  afterwards  that  moiety  was  subdi- 
vided into  over  a  hundred  shares.  In  a  suit  brought  against  the 
company,  by  an  annuitant,  it  was  insisted  that  all  the  share- 
holders ought  to  have  been  made  parties.  But  the  court  over- 
ruled the  objection ;  saying  that  it  was  not  necessary ;  that  all 
the  proprietors  of  the  king's  share,  as  well  as  of  the  company's 
share,  (which  had  also  been  subdivided)  should  be  made  par- 
ties ;  for  those  parties  were  represented  before  the  court ;  and 
that  no  objection  could  arise  on  that  account^  because  it  was 
impracticable  to  coihply  with  the  general  rule. 

So  where  a  citjr  had  leased  certain  water  pipes  and  privileges 
to  a|  lessee,  for  a  specfied  rent,  and  the  lessee  had  afterwards 
assigned  it,  and  the  assignees  had  subdivided  the  interest  into 
nine  hundred  shares }  a  bill  being  filed  to  enforce  the  payment 
of  the  rent  in  arrear,  against  the  assignees  and  some  of  the  share- 
holders, it  was  held  that  all  the  shareholders  need  not  be  made 

XX)  Llmcaster  t.  Thompson,  6  Mad.       Ck)  8  Mason,  816. 
12, 18.  m  11  Yes.  448. 

(%5  MUtenk  T.  Collier,  1  Coll.  287. 


DEFENDANTS.  461 

parties,  since  it  was  obviously  impracticable  to  britig  them  all 
before  the  court,  (m) 

When  the  creditors  of  an  insolvent  debtor  who  has  assigned 
his  property  for  the  payment  of  his  debts,  are  numeroas,  and 
some  of  them  not  within  the  state,  it  is  not  necessary  that  they 
should  be  made  parties  to  a  bill  in  equity  which  concerns  his 
assets,  (ft) 


Section  3. 

ACCOUNT. 

An  account  may  be  sought  by  several  persons  against  one,  or 
by  one  against  several.  In  each  of  these  cases,  all  the  persons 
on  each  side,  having  an  interest  in  the  account,  are  necessary  par- 
ties, either  as  plaintiffs  or  as  defendants. (a)  Thus,  if  an  account 
is  sought  by  or  against  partners,  all  the  partners  are  proper 
and  necessary  parties  to  the  suit. (A)  So  if  two  executors  are 
bound  to  render  an  account  they  should  both  be  made  parties,  (c) 

And  whenever  different  persons  are  interested  in  an  account, 
although  not  in  the  same  right,  they  should  all  be  joined ;  as 
for  instance,  heirs  and  personal  representatives,  residuary  lega- 
tees and  distributees,  mortgagors  and  mortgagees  and  their 
assignees ;  persons  receiving  and  holding  assets  in  succession  in 
virtue  of  their  representative  character ;  and  persons  having  dis- 
tinct interests  in  the  same  security,  either  jointly  or  in  suc- 
cession. ((2) 

The  personal  representative  of  a  deceased  distributee  of  an 
estate  is  the  proper  party  to  a  bill  for  an  account  of  such  estate, 
and  not  the  next  of  kin.(e)  Whenever  one  is  agent  for  another, 
in  the  sale  of  property,  a  bill  for  an  account  will  lie  against 

(m)  city  of  London  v.  Richmond,  2  (e)  Cowslad  t.  Cely,  Prec.  Ch.  83. 

Tern.  421.    8.  C.  Prec  Ch.  166.    Bee  Scurry  ▼.  Morse,  9  Mod.  89. 

also  Vernon  t.  Blackerly,  2  Atk.  144.  (d)  Story's  £q.  PI.  ^  219.    Pa]k  ▼. 

fn)  8  Met.  474.  Clinton,  12  Yes.  48.    Hobart  ▼.  Abbott, 

a)  Story's  Eq.  PI.  ^  218.  2  P.  Wms.  648.    Norrish  v.  Marshall,  6 

[h)  Moffat  T.  FarqnharsoD,  2  Bro.  Ch.  Mad.  476. 

R.  838.    Evans  t.  Stokes,  1  Eeene,  24.  («)  Jenkins  v.  Freyer,  4  Paige,  47. 
Stafford  t.  City  of  London,  2  £q.  Ab.  166. 
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Iiim.(/)  So  a  person  may  be  made  to  account  for  the  rents  and 
profits  of  the  real  estate  of  an  infant,  of  which  he  took  posses- 
sion, upon  a  bill  filed  by  the  administrator  of  the  in{sLUt.{g) 

Galling  for  accounts  after  the  death  of  parties  against  whom 
an  account  is  claimed,  is  not  encouraged.  (A) 

Where  a  person  has  occupied  land  adversely  to  all  other  per- 
sons, and  without  fraud  or  concealment,  one  interested  in  the 
premises,  who  has  submitted  to  the  adverse  enjoyment  without 
objection  cannot  have  an  account  of  the  profits  so  received,  (t) 
Nor  can  a  bill  for  an  account  be  maintained  against  a  party  who 
has  come  into  possession  of  the  property  in  question  by  fraud, 
without  privity  of  contract  express  or  implied.  (A) 

Where  the  agent  for  the  owner  of  an  estate  had  possession  of 
the  leases  of  the  property,  and  continued  to  receive  the  rents  after 
the  death  of  the  owner,  it  was  held  that  a  bill  would  lie  against 
him  for  an  account,  by  the  heirs  of  the  deceased  owner.  (Z) 

Where  an  agent  is  intrusted  with  money,  by  his  principal,  to 
be  disbursed  by  him,  the  principal  may  sustain  a  bill  against 
him,  for  an  account  of  his  agency,  though  no  discovery  is 
sought,  (m) 

Any  person  having  an  interest,  no  matter  how  small,  in  the 
taking  of  an  account,  may  be  properly  made  a  party  to  a  bill  for 
an  account,  (n) 

Besiduary  l^atees  may  sustain  a  bill  for  an  account,  against 
the  executor  and  the  surviving  partner  of  the  testator,  though 
collusion  between  the  executor  and  the  surviving  partner  is 
neither  charged  nor  proved,  (o) 

Where  parties  are  jointly  liable  to  account,  an  account  may 
be  prayed  against  one,  only,  as  to  what  he  has  received,  (p) 

In  Darthez  v.  Glemen8,{q)  where,  upon  a  bill  for  a  general 
account  between  A.  and  B.  a  question  arose,  as  to  certain  items, 
whether  they  ought  to  be  charged  against  A.  or  against  C,  with 

(/)  Mackensie  ▼.  Johnston,  4  Mad.  (m)  Kerr  v.  Steamboat  Go.  1  Chev.  189L 

878.    Hale  t.  Hale,  4  Humph.  188.  (n)  Smith  t.  Fair,  8  Y.  &  Col.  828. 

(a)  Wells  T.  Beall,  2  Gill  &  John.  458.  S.  G.  8  L.  J.  (N.  S.)46. 

(a)  Bertine  t.  Yarian,  1  Edw.  Gh.  848.  (0)  Bowsher  y.  Watkins,  1  Ruas.  dt 

:i)  Rooserelt  v.  Post,  1  id.  679.  M.  277. 

k)  Monk  T.  Harper,  8  id.  109.  (p)  Gowslad  t.  Gely,  Pre.  in  Ch.  88, 

[I)  Ellas  T.  Lockwood,  Clarke,  811.  (q)  6  Beavan,  185. 
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whom  A.  and  C.  had  mutual  dealings^  it  was  held  that  C.  was 
not  a  necessary  party.  And  it  seems  that  a  cestui  que  trusty  or 
other  principal^  would  not  be  justified  in  filing  a  joint  bill  for 
an  accoant  against  the  trustee  and  an  individual  or  sub-agent 
employed  by  him  in  the  execution  of  the  trust,  who  had  received 
money  belongiDg  to  the  cestui  que  trust,  and  dealt  with  it 
according  to  the  direction  of  the  trustee,  (r) 


Section  4. 

ASSIGNOR  AND  ASSIGNEE. 

Where  an  assignment  is  absolute  and  unconditional,  and  leaves 
no  remaining  liability,  or  right,  in  the  assignor,  which  can  be 
affected  by  the  decree,  the  assignee  need  not  make  the  assignor 
a  party ;  but  if  there  remains  any  interest,  right  or  liability  in 
the  assignor,  which  can  be  affected  by  the  decree — a  scintilla 
Juris  even — then  he  is  a  proper  party,  and  a  necessary  party.(«) 

Where  property  has  been  fraudulently  assigned,  by  a  debtor, 
so  that  he  has  no  legal  or  equitable  rights  as  against  the  assignee, 
the  assignee  must  be  made  a  party  to  a  suit  by  creditors,  to  ob- 
tain satisfaction  out  of  the  property  assigned,  to  enable  the  court 
to  reach  the  property  in  his  hands.  But  if  the  debtor  still 
retains  the  legal  or  equitable  interest  in  the  property,  the  assignee 
need  not  be  made  a  party.(0  So  the  assignor  of  a  note  which 
is  in  controversy,  who  has  no  interest  in  it,  and  against  whom 
no  relief  is  prayed,  is  not  a  necessary  party  to  the  bill.(t*) 

To  a  suit  on  a  covenant,  brought  by  a  remote  assignee,  the 
covenantee  is  a  necessary  party,  and  the  intermediate  assignees 
are  proper  parties,  (v) 

Where  a  mortgagor  has  conveyed  his  equity  of  redemption, 
absolutely,  the  assignee,  only,  need  be  made  a  party  to  the  bill 
to  foreclose,  (tv)    If  he  has  become  bankrupt,  and  his  estate  is 

(r)  Lockwood  v.  Abdy,  14  Sim.  437.  (u)  1  Sme.  &  Mar.  Ch.  67. 

(j)  Cal.  on  Par.  241.    Story's  Eq.  PI.  (v)  1  Dana,  585. 

^  158.    2  Dev.  &,  Bat.  463.    1  Green's  (w)  Story's  Eq.  PI.  $  197.    See  Shaw 

Ch.  847.    2  Paige,  289.    2  Der.  &  Bat.  t.  Hoadley,  8  Blackf.  166.    Brown  t. 

Ch.  895.    11  Gosh.  111.  Stead,  5  Sim.  585.    Swift  v.  Edson,  5 

(i)  Edmeston  v.  Lyde,  1  Paige,  687.  Conn.  Rep.  551. 
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assigned  under  the  bankrupt  laws,  his  assignees,  only,  need  be 
made  parties  to  the  bill.(a;) 

Where  a  party  in  a  suit  becomes  insolvent,  or  a  bankrupt, 
pending  the  suit,  his  assignees  must  be  made  parties,  before  the 
cause  can  be  heard,  (y)  And  if,  on  a  bill  of  revivor,  the  assignees 
of  a  party  who  has  become  insolvent  refuse  to  become  complain- 
ants, they  may  be  made  defendants,  (z)  Where,  after  filing 
a  bill,  some  of  the  complainants  become  bankrupt,  as  well  as 
some  of  the  defendants,  and  some  of  each  party  are  represented 
by  a  common  assignee,  he  is  properly  made  a  defendant,  upon 
the  supplemental  bill  of  the  remaining  complainants,  (a)  And 
where,  after  a  decree  in  a  suit  against  several  persons,  including 
the  assignee  of  a  bankrupt,  and  pending  an  appeal  by  the  de- 
fendants, the  assignee  was  removed,  and  a  new  assignee  was  ap- 
pointed, it  was  held  that  the  new  assignee  need  not  be  made  a 
party  to  the  suit.  (6) 

The  assignor  of  a  bond  or  note,  the  payment  of  which  is 
secured  by  a  mortgage,  should  be  made  a  party  to  a  suit  by  the 
assignee  to  foreclose  the  mortgage,  (c) 

Where  the  owner  of  a  judgment  has  assigned  it  to  a  third 
person,  the  assignee  is  a  necessary  party  to  a  suit  for  a  perpetual 
stay  of  the  proceedings  on  such  judgment  upon  the  ground  of 
equities  existing  between  the  complainant  and  the  assignor,  pre- 
vious to  the  assignment. (cQ  And  to  a  bill  by  the  assignee  of  a 
judgment  the  assignor  should  be  a  party.(e)  So  an  assignee  of 
a  note  who  has  obtained  judgment  against  the  maker,  which 
judgment  has  been  paid  by  the  assignor,  must  be  a  party  to  a 
bill  by  the  assignor  to  subject  land,  for  which  the  note  was  given, 
to  the  payment  of  the  judgment (/)  But  to  a  bill  for  an  in- 
junction against  a  judgment  obtained  on  a  note  by  an  assignee, 
the  mesne  assignor,  through  whose  assignment  he  obtained  the 

(x)  Adams  v.  Holbrook,  1  Har.  Cb.  (a)  7  Ala.  Rep.  S62. 

Pr.  by  Newland,  80.    Story's  Eq.  PI.  ( b)  Sands  ▼.  Codwisd,  2  John.  486. 

^^  182,  197.  {cS  2  B.  Monroe,  29. 

{y)  Dens   ▼.  Tborne,  8   John.   548.  (a)  Mumford  v.  Sprague,  11  Paige. 

MoTan  V.  Hays,  1  John.  Ch.  889.    Story's  488. 

Eq.  PL  ^  158  A.    Lowry  v.  Morrison,  11  (e)  1  Dgt.  &.  Bat.  14.    5  Mod.  838, 

Paige,  827.  (/)  1  4.  K.  Marsh.  65, 

(j7)  Osgood  ▼.  Franklin,  2  John,  01). 
18.    1  Sand.  Ch.  185. 
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note^  is  not  a  necessary  party,  (gr)  On  a  bill  filed  by  a  creditor, 
to  subject  the  debtor's  property  to  the  satisfaction  of  a  judgment 
which  he  holds  as  assignee,  he  must  make  the  original  plaintiff 
and  intermediate  assignees  parties  to  the  suit.  (A)  The  assignor 
of  a  judgment,  or  chose  in  action,  on  which  a  judgment  has  been 
obtained  in  the  name  of  the  assignor,  is  not  a  necessary  party  to 
a  judgment  creditor's  bill,  filed  by  the  assignee,  (t)  But  where 
there  is  a  controversy  between  the  assignor  and  assignee  touch- 
ing the  assignment,  the  court  will  direct  the  assignor  to  be  made 
a  party,  for  the  protection  of  all.  (2;)  Where  the  plaintiff  in  a 
creditors'  bill  attempts  to  reach  the  moneys  due  upon  a  mort- 
gage which  he  alleges  has  been  fraudulently  assigned  by  the 
debtor,  the  assignee  of  the  mortgage  must  be  made  a  party, 
although  he  resides  out  of  the  state. (Z)  But  a  mere  assignee  of 
a  mortgage,  who  has  parted  with  all  his  interest,  is  not  a  proper 
party  to  a  bill  in  equity  to  redeem,  (tn) 

In  a  suit  to  enforce  the  execution  of  a  trust,  the  assignor  or 
creator  of  the  trust  should  be  made  a  party,  (n) 

Where  the  assignee  of  a  chose  in  action,  though  entitled  to 
sue  in  his  own  name,  sues  in  the  name  of  the  assignor,  such 
assignee  need  not  be  made  a  party  to  a  bill  to  stay  proceedings 
in  such  suit.(o) 

Where  after  a  bill  filed,  but  before  subpoena,  the  defendant 
assigned  the  subject  matter  of  the  suit,  it  was  held  that  the 
assignee  was  a  necessary  party,  and  the  court  would,  if  neces- 
sary, restrain  any  further  assignment,  (p)  So  where  a  suit  was 
instituted  to  administer  and  ascertain  the  residue  of  an  estate, 
and  one  of  the  residuary  legatees,  after  the  bill  was  filed,  and 
before  he  was  served  with  the  subpoena  to  appear  and  answer, 
assigned  his  share,  the  assignee  was  held  to  be  a  necessary 
party.(g) 

But  in  general,  unless  some  act  is  required  to  be  done  by 
t^em,  it  is  not  necessary  to  bring  purchasers  pendente  lite  before 

(a)  6  Monroe,  84.  Cm)  2  Gray,  478. 

(I)  4  Id.  594.  (ft)  8  Wis.  Bep.  867. 

(t)  Walk.  Ch.  Bep.  465.  (o)  Brockway  v.  Copp,  8  Paige,  589. 

h)  Ibid.    Id.  496.  (p)  PoweU  v.  Wright,  7  Beav,  441.  ' 

1  p)  Or^y  T.  ^enck,  4  N.  Y.  Bep.  460.  (q)  Humble  t.  Shore,  8  Hare,  119. 
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the  court. (r)  Aliter  where  the  assignmeDt  is  bj  operation  of 
law ;  as  in  cases  of  bankruptcy,  or  assignments  under  the  insol- 
Tent  acts.  (9)  A  purchase  of  the  subject  matter  of  a  contro- 
versy,  pending  the  suit,  does  not  vary  or  affect  the  rights  of  the 
parties  to  the  suit.(^)  So  a  change  of  interest  from  the  cestui 
que  trust  to  another,  pendente  lite,  is  not  sufficient  to  support 
the  objection,  at  the  hearing,  of  a  want  of  parties.  When  the 
party  in  whom  the  legal  title  resides,  and  the  cestui  que  trust 
existing  at  the  time  of  filing  the  bill  are  before  the  court,  it  is 
not  bound  to  take  notice  of  a  purchase  of  the  subject  matter 
pending  the  suit.(i«) 

It  makes  no  difference  whether  the  assignee  pendente  lite  be 
the  claimant  of  a  legal  or  of  an  equitable  interest,  or  whether 
he  be  the  assignee  of  the  plaintiff  or  of  the  defendant,  (v)  As 
a  general  rule,  a  party  who,  pendente  lite,  acquires  a  new  right 
or  interest  in  the  subject  matter  of  the  suit,  by  purchase,  must 
bring  it  before  the  court  by  supplemental  bill,  or  by  an  original 
bill  in  the  nature  of  a  supplemental  bill,  to  have  the  benefit  of 
the  proceedings. (ti;)  It  is  often  important  to  bring  assignees 
pendente  lite  before  the  court  by  a  supplemental  bill,  in  order  to 
remove  a  cloud  from  the  title,  or  to  compel  the  assignee  to  do 
some  act,  or  to  join  in  some  conveyance.  So  that  such  assignee^ 
although  not  a  necessary  party,  may  yet  be  a  proper  party  at 
the  election  of  the  plaintiff,  (a;)  The  assignee  of  a  legatee  is  a 
necessary  party  to  a  suit  brought  by  the  legatee  for  the  recovery 
of  the  legacy,  where  the  assignment  took  place  before  the  insti- 
tution of  the  suit.(^) 

The  legal  title  to  purchase  money  or  compensation  money,  to 
be  ascertained  by  the  award  of  a  commissioner  under  an  inclo- 
sure  act,  is  not  complete  till  the  award  is  made.  Therefore  if  a 
person  entitled  to  such  money  assigns  away  his  interest  before 

(r)  Story's  Eq.  PL  §  156.     Sedgwick  (v)  Wilder  v.  Keeler,  8  Paige,  164. 

T,  Cleveland,  7  Paige,  287.    Higgins  v.  Foster  v.  Deacon,  6  Mad.  69.    Story's 

Shaw,  2  Dru.  &  War.  356.    8.  C.  1  Con.  Eq.  PI.  ^  848. 

dG  L.  400.  («)  Story's  Eq.  PI.  ^  156.     Story's 

(s)  Sedgwick  v.  Cleveland,  supra.  Eq.  Jurisp.  ^  908.     11  Yes.  197.     16  id. 

(<)  Murray  v.Lylburn,  2  John.  Ch.  441.  267.     1  Peters,  810. 

u)  Cook  V.  Mancius,  6  John.  Ch.  89.  (y)  Campbell  v.  Qickens,  4  T^  db  QoL 

»  Eades  v.  Harris,  1  Y.  &  Col.  230  17. 
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the  award  is  made,  he  is  not  a  necessary  party  to  a  bill  filed  by 
the  assignee  for  the  recovery  of  the  money.  (2) 

If  a  mortgagee  has  assigned  the  whole  of  his  interest,  he  need 
not  be  made  a  party  to  a  redemption  bill,  (a) 

To  a  bill  against  a  trustee,  who  has  assigned  his  trust,  the 
assignee  ought  to  be  made  a  party,  as  the  decree  should  be  first 
against  him,  and  the  trustee  to  stand  as  a  security,  (i) 

Where  the  holder  of  a  note,  holding  also  collateral  securities 
as  a  pledge  for  its  payment,  assigned  the  securities  to  a  third 
party,  it  was  held  that  the  holder  of  the  note,  as  well  as  such 
assignee  of  the  securities,  was  a  necessary  party  to  the  debtor's 
action  for  an  accounting,  (c) 

A  statutory  assignee  under  the  non-imprisonment  act  is  not  a 
necessary  party  to  a  bill  filed  by  the  creditor  against  the  debtor 
and  his  voluntary  assignee  to  set  aside  a  general  assignment  made 
by  the  debtor,  pending  the  proceeding  and  prior  to  the  execu- 
tion of  the  assignment  to  the  statutory  assignee,  and  in  fraiid  of 
the  rights  of  such  creditor  to  a  priority.  The  voluntary  assign- 
ment having  been  first  executed,  nothing  passes  to  the  statutory 
assignee,  and  he  has  no  interest  to  be  affected. (e2) 

On  a  bill  by  a  judgment  creditor,  to  set  aside  a  conveyance 
made  by  a  debtor,  who,  before  the  filing  of  the  bill,  had  assigned 
all  his  property  for  the  benefit  of  his  creditors,  and  been  dis- 
charged in  insolvency,  it  was  held  that  his  assignees  were  neces- 
sary parties,  (e) 

Where  a  debtor  has  conveyed  different  portions  of  his  property 
to  several  persons,  without  consideration,  a  creditor  who  has 
obtained  a  judgment  on  which  execution  has  been  issued  and 
returned  unsatisfied  may  join  all  such  grantees  with  the  judg- 
ment debtor  in  a  bill  for  the  satisfaction  of  his  judgment  out  of 
the  property  conveyed.  And  if  it  is  impossible  to  join  the 
judgment  debtor  in  the  suit,  it  may  be  brought  against  the 
assignees  jointly.  (/) 

(z)  Cator  T.  The  Croyden  Caoal  Co.,  (e)  Lewis  y.  Vamam,  12  Ab.  805. 

4  Y.  &  Col.  406.    S.  C.  18  L.  J.  (N,  S.)  {d)  Spear  t.  Wardell,  1 N.  Y.  Rep.  144. 

89.    8  Jar.  277.  (e)  Ward  v.  Van  Bokkelin,  2  Pai^, 

[a)  Norrish  v.  MarBball,  5  Mad.  475.  289. 

[h)  Burt  ▼.  Bennet)  2  Bro.  0. 0.  225.  (/)  Boyd  ▼.  Hoyt,  5  id.  65. 
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Section  5. 

ATTOBNET  OENEBAL. 

It  JB  the  ordinary  practice  to  make  the  attorney  general  a 
party  to  a  foreclosure  suit^  where  the  people  of  the  state  have  a 
subsequent  lien  upon  the  mortgaged  premises,  by  judgment  or 
otherwise ;  so  as  to  give  to  the  purchaser  under  the  decree  of 
foreclosure  a  perfect  title  to  the  premises,  discharged  of  the  liea 
of  the  state,  (a)  And  whenever  the  state  claims  an  interest  in 
the  subject  matter  of  the  suit,  in  opposition  to  the  plaintiff's 
claim,  or  the  rights  of  the  state  are  connected  with  the  relief 
sought,  the  attorney  general  should  be  made  a  party  defend- 
ant. (6)  Thus,  in  a  suit  to  enforce  a  contract  made  by  the  agent 
of  a  state  prison,  for  the  labor  of  the  convicts,  it  seems  that  the 
attorney  general  and  the  inspectors,  under  whose  authority  the 
contract  was  made,  should  be  made  parties,  (c) 

A  principal,  after  selling  a  portion  of  his  property  to  an  agent, 
devised  his  property  generally  to  his  wife,  an  alien,  for  life, 
remainder  to  his  children  after  her  death.  A  bill  being  filed  by 
the  children  to  set  aside  the  sale,  it  was  held  that  the  attorney 
general  was  properly  made  a  defendant  in  respect  of  the  wife's 
interest,  though  no  office  was  found.  (c2) 

Where  parties  claim  under  two  different  grants  from  the  crown, 
each  reserving  a  rent,  but  of  different  amounts,  inasmuch  as  the 
rights  of  the  crown  are  concerned,  the  attorney  general  ought  to 
be  before  the  court,  (e)  So  in  a  suit  to  set  aside  a  charitable 
trust,  or  in  which  the  legality  of  it  is  called  in  question. (/) 

It  is  B,  general  rule  that  in  all  cases  where  the  government  is 
a  party  in  interest,  the  attorney  general  should  be  made  a  party, 
either  as  plaintiff  or  defendant,  to  protect  and  assert  the  inter- 
ests of  the  public.  (9)    Hence  it  is  that  in  cases  of  public  chari- 

(a)  Garr  y.  Bright,  1  Barb.  Ch.  R.  164.       (e)  Horenden   ▼.  Lord  Annesley,  2 

(b)  Ibid.    Varick  t.  Smith,  6  Paige,    Sch.  A  Let  617. 

187.  (f)  Oal.  on  P^r.  S09.    1  Keen,  235. 

(e)  Jones  ▼.  Lynde,  7  Paige,  801.  {g)  Atty.  Qen.  y.  Brown,  1  Swansi. 

(d)  Mnrpby  t.  O'Shea,  8  tr.  £q.  Rep.  265, 290.    Coop.  Bq.  PI.  17, 22.    Story's 

822.    S.  C.  2  J.  4b  L.  422.  £q.  PL  ^  222. 
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ties,  the  court  always  requires  the  attorney  general  to  be  made 
a  party  to  the  suit;  because  the  crown,  or  government,  as 
parens  patriaSy  superintends  the  administration  of  all  charities, 
and  must,  in  cases  of  this  sort,  acts  by  its  proper  officer,  who  is 
the  attorney  general.  (A) 


Section  6. 

BANKBUPT  AND  INSOLVENT. 

Where  the  defendant  in  a  suit  to  forecloae  a  mortgage,  is 
declared  a  bankrupt,  pending  the  suit,  the  assignee  must  be 
made  a  party  to  the  suit  before  apy  further  proceedings,  (a)  An 
insolvent  mortgagor,  even  where  his  assignees  disclaim  all  interest 
in  the  equity  of  redemption,  ought  not  to  be  made  a  party  to  a  suit 
for  foreclosure. (6)  In  a  suit  against  assignees,  tending  to 
diminish  the  fund,  the  bankrupt  may  be  examined  as  a  witness, 
and  ought  not,  therefore,  to  be  a  party,  (c)  An  insolvent  debtor 
is  not  a  necessary  party  to  a  bill  by  a  purchaser  of  his  interest 
in  stock,  against  his  assignee ;  but  if  it  has  been  sold  for  an 
apparently  under  price,  the  court  will  inquire  into  the  real  value 
previous  to  decreeing  a  specific  performance,  (d)  If  a  bill  is 
filed  for  discovery  of  a  bankrupt's  estate,  the  bankrupt  must  be 
a  party,  (e)  An  obligor,  though  insolvent,  and  so  stated  to  be, 
in  the  bill,  may  yet  be  made  a  party  defendant,  and  is  not 
allowed  costs.  (/)  A  bankrupt  may  file  a  bill  for  an  account, 
and  an  injunction,  without  making  his  assignees  parties  to  the 
suit.(gr) 

If  a  person  declared  a  bankrupt,  against  whom  a  creditors' 
bill  had  been  previously  filed,  has  an  interest  in  any  property, 
at  the  time  the  decree  in  bankruptcy  is  made,  it  passes  to  the 
assignee,  subject  to  the  complainant's  claim  thereon.     And  if 

(A)  Wellbeloved  ▼.  Jones,  1  Sim.  &       (d)  Collet  v.  Wo^laston,  8  Bro.  C.  C. 

Stn.  40.    Story's  Eq.  PI.  ^  222.    Mitf.  228. 
Sq.  PI.  17,  22,  80, 102, 169.  {e)  Foord  v.  Lear,  Rep.  temp.  Fincb, 

(a)  Anon.  10  Paige,  20.  265. 

(b)  Collins  y.  Shirley,  1  Russ.  &  M.        (/)  Haywood  t.  Grey,  6  Mad.  118. 
«36.  (q)  Lowndes  ▼.  Taylor,  2  Rose,  865. 

{e)  Oriffln  v.  Archer,  2  Anstr.  478. 
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Buch  suit  is  to  be  farther  proceeded  in,  the  assignee  in  bank- 
ruptcy is  a  necessary  party.  (A)  A  suit  upon  a  creditors'  biU 
cannot  be  further  proceeded  in  against  a  defendant,  after  he  has 
obtained  a  regular  discharge  as  a  bankrupt ;  unless  the  com- 
plainant intends  to  contest  the  validity  of  such  discharge,  for  the 
purpose  of  obtaining  a  personal  decree  against  the  bankrupt; 
in  which  case  his  proper  course  is  to  file  a  supplemental  bill, 
making  the  assignee  in  bankruptcy,  as  well  as  the  bankrupt 
himself,  a  party.  But  if  he  merely  wishes  to  proceed  against 
the  property,  which  has  passed  to  the  assignee  subject  to  his 
prior  claim  thereon,  he  must  revive  the  suit  against  the  assignee 
alone,  (i) 

The  assignees  of  an  insolvent  who  has  obtained  his  discharge 
must  be  parties  to  a  bill  to  enforce  an  agreement,  or  trust,  rela- 
tive to  his  estate,  existing  prior  to  his  assignment; (A;)  or  to  any 
suit  or  application  relative  to  his  interest  in  a  partnership 
property.  (Q 

The  statutory  assignee  under  the  non-imprisonment  act,  is  not 
a  necessary  party  to  a  bill  filed  by  the  creditor,  against  the 
debtor  and  his  voluntary  assignee  under  a  general  assignment 
made  by  the  debtor,  pending  the  proceeding  and  prior  to  the 
execution  of  the  assignment  to  such  statutory  assignee,  to  set 
aside  such  voluntary  assignment  as  in  fraud  of  the  rights  of  the 
creditor  to  a  priority.  The  voluntary  assignment  having  been 
first  executed,  nothing  passed  to  the  statutory  assignee,  and  he 
has  no  interest  to  be  affected,  (m) 

Under  the  general  rule  that  no  one  need  be  made  a  party, 
against  whom,  if  the  suit  is  brought  to  a  hearing,  the  plaintiff 
can  have  no  decree,  to  a  bill  brought  by  the  creditors  of  a  bank- 
rupt against  the  assignees  under  the  commission,  the  bankrupt 
himself  need  not  be  made  a  party,  (n) 

An  assignee  in  bankruptcy  of  one  partner  is  not  a  necessary 
party  to  a  suit  for  the  collection  of  a  debt  due  to  the  firm, 


(h)  Penniman  ▼.  Norton,  1  Barb.  Gh.  (I)  Sells  y.  Habbell,  2  id.  894. 

246.  (m)  Spear  v.  Wardell,  1  N.  T.  R.  144. 

[%)  Ibid.  (n)  DeGoUs  ▼.  Ward,  cited  8  P.  Wms. 

k)  Movan  v.  Hays,  1  John.  Ob.  889.  811  n. 
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where  the  firm  is  insolvent,  so  that  the  assignee  takes  no  bene- 
ficial interest  in  its  effects,  (o) 

In  case  of  a  commission  of  bankrupt  virtually  dead,  the 
assignee  of  which  has  not  been  heard  of  for  ten  years,  the  bank- 
rupt cannot  sue  without  either  making  the  assignee  a  party  or 
showing  that  he  cannot  be  made  a  party,  (p) 

If  a  bill  is  brought  for  a  discovery  of  a  bankrupt's  estate,  the 
bankrupt  must  be  a  party.  (9) 

The  assignee  of  an  insolvent  debtor  is  a  necessary  party  to  a 
bill  by  the  insolvent,  praying  that  an  instrument  which  belonged 
to  him,  prior  to  his  insolvency,  may  be  delivered  up  to  him, 
and  an  injunction  to  restrain  proceedings  upon  it.(r) 

In  Whitworth  v.  Daviess)  a  demurrer  by  a  bankrupt  to  a  bill, 
joining  him  with  his  assignees  in  charges  and  prayer  for  relief, 
,Tiz.  the  specific  performance  of  a  contract  made  previous  to  his 
bankruptcy,  was  allowed. 

If  a  bankrupt  is  made  a  party  to  a  bill  against  his  assignees^ 
in  any  matter  touching  his  estate,  ordinarily  he  may  demur ; 
for  all  his  interest  is  transferred  to  his  assignees. (^) 


Section  7. 

CORPORATIONS  AND  ASSOCIATIONS ;  AND  STOCKHOLDERS  THEREIN. 

The  case  of  officers  and  agents  of  a  corporation  is  an  excep- 
tion to  the  general  rule  that  a  person  who  has  no  interest  in  the 
subject  matter  of  the  litigation,  and  who  is  a  mere  witness, 
cannot  be  made  a  defendant,  in  chancery.  But  they  can  only 
be  made  parties  for  discovery,  where  relief  is  sought  against  the 
corporation,  and  not  where  the  whole  relief  claimed  is  against 
persons  other  than  the  corporation,  (a) 

To  a  bill  to  declare  the  dissolution  of  a  corporation,  and  to 
have  its  property  and  effects  distributed  among  its  creditors  and 

(o)  Coe  V.  Whitbeck,  11  Paijje,  42.  Ct)  Stor}''8  Eq.  PI.  $619.    Whitworth 

p)  Bryaut  v.  Beale,  1  Jiir.  611.  t.  Davis,  1  Ves.  &  B.  646     DeWolf  v. 

[q)  Sbarpe  V.  GansoD,  2  Vem.  32.  Johnson,  10  Wheat.  884. 

[r)  Balls  ▼.  Strutt,  1  Hare,  146.    S.  (a)  Many  t.  Beekman  Iron  Co.,  9 

C.  6  Jnr.  1086.  Paige,  188.    Story's  £q.  PI.  (  286. 
(0  1  Ves^dt  B.  646. 
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stockholders^  the  corporation  is  a  necessary  party,  (d)  So  a  bill 
to  restrain  the  misappropriation  of  a  fand  held  by  a  corporation 
in  trusty  cannot  be  maintained  against  the  trustees  appointed  by 
the  corporation  to  hold  and  manage  the  fund,  without  making 
the  corporation  a  party.(c)  But  where  the  property  of  a  man- 
ufacturing corporation  is  all  exhausted,  and  a  bill  is  filed  for  the 
sole  purpose  of  compelling  its  stockholders  to  pay  the  corporate 
debts  out  of  their  individual  property,  it  seems  that  the  corpo- 
ration is  not  a  necessary  party,  although  its  dissolution  has  not 
been  judicially  declared,  (rf) 

On  a  bill  filed  against  an  unincorporated  banking  company^ 
the  members  of  which  are  numerous,  it  is  not  necessary  to  bring 
all  the  stockholders  before  the  court,  before  a  decree  can  be 
made.(6) 

Where  a  large  number  of  persons  are  associated  together  for 
the  purpose  of  trade,  the  legal  title  to  all  their  property  being 
in  a  part  of  them  for  the  benefit  of  the  whole,  it  is  sufficient  if 
those  having  the  legal  title  be  made  parties,  defendants  or  com- 
plainants. (/) 

In  a  suit  against  the  trustees  of  an  incorporated  religious  soci- 
ety, to  prevent  them  from  ejecting  the  clergyman  from  the  tem- 
poralities and  from  the  pulpit,  it  seems  the  church  corporation 
should  be  made  a  party.(gr)  So,  to  an  action  by  property  owners, 
seeking  relief  against  the  construction  of  a  rail  road  in  the 
streets  of  a  city,  on  the  ground  that  the  right  to  construct  such 
road  is  the  grant  of  a  franchise,  valuable  in  itself  as  a  property 
right,  and  attempted  to  be  disposed  of  without  consideration,  or 
for  an  insufficient  consideration,  and  in  violation  of  the  provis- 
ions of  the  city  charter,  the  city  corporation  is  a  necessary  par- 
ty. (A)  So  it  seems  that  the  corporation  of  a  city  should  be 
made  a  party  to  an  action  the  object  of  which  is  to  control  the 
agents  of  the  corporation  in  the  disposal  of  moneys  solely  under 
the  contr6l  of  the  corporation,  (t)     But  in  The  People  v.  The 

(6)  Mickles    v.  Tho  Rochester  City  (f)  1  Glim.  187. 

Bank,  11  Paige,  118.  {a)  Lawyer  v.  Oipperly,  7  Puge,  281. 

(e)  1  Gray,  899.  (a)  The  People  v.  Law,  84  Barb.  494. 

Id)  11  Paige,  118.  (t)  Fitzpatrick  v.  Flagg,  6  Ab.  Pr. 

(0)  2  Peters,  482.  Bep.  218. 
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Mayor  ike.  of  the  Oiiy  of  New  York(k)  it  was  held,  in  an 
action  brought  by  the  people  and  others,  for  the  purpose  of  hav* 
ing  declared  unconstitutional  and  invalid  an  act  granting  to 
certain  individuals  the  right  to  construct  a  rail  road  in  the  city 
of  New  York,  and  for  an  injunction  to  restrain  the  grantees  and 
the  corporation  of  the  city  from  proceeding  under  the  act,  that 
the  common  council  was  not  a  necessary  party. 

To  a  bill  brought  to  enforce  a  demand  against  a  bank,  the 
ofScers  of  the  corporation  are,  individually,  not  proper  parties.  (Q 

To  a  bill  by  a  stockholder  in  an  unincorporated  company,  for 
the  settlement  of  the  affairs  of  the  company,  all  the  trustees 
should  be  made  parties,  (m) 

^  On  a  bill  of  foreclosure,  brought  by  the  assignee  of  a  mort* 
gage  executed  by  one  of  the  members  of  an  unincorporated  bank- 
ing company  consisting  of  over  a  hundred  individuals,  to  the 
company,  to  secure  his  individual  subscription  for  stock,  and 
also  the  general  liabilities  of  the  association,  and  assigned  by 
the  authorized  agents  of  the  association,  it  is  sufficient  to 
make  the  mortgagor  and  the  agents  parties.  All  the  individual 
members  of  the  association  need  not  be  joined,  (fi) 

By  statute,  in  New  York,  every  corporation  as  such  has  power 
to  sue  and  be  sued,  complain  and  defend,  in  any  court  of  law  or 
equity.(o)  Whenever  any  corporation  having  banking  powers, 
or  having  the  power  to  make  loans  on  pledges  or  deposits,  or 
authorized  by  law  to  make  insurances,  becomes  insolvent  or 
unable  to  pay  its  debts,  or  has  violated  any  of  the  provisions  of 
its  charter,  the  Supreme  Court  may,  by  injunction,  restrain 
such  corporation,  and  its  officers,  from  exercising  any  of  its  cor- 
porate rights,  privileges  or  franchises,  and  from  collecting  or 
receiving  any  debts  or  demands,  and  from  paying  out  its  funds, 
or  transferring  its  property.  (;>)  8uch  injunction  may  be  issued 
on  the  application  of  the  attorney  general,  in  behalf  of  the 
state,  or  by  ai^y  creditor  or  stockholder,  upon  action  commenced 
for  that  purpose,  (g)    If  the  application  is  made  by  a  creditor 


(jfe)  20  How.  Pr.  Rep.  144.  (o)  1  B.  S.  599,  ^  1. 

[I)  6  Monroe,  194.  (p)  8  id.  5th  e  "  "' 

;»)  13  Ala.  Rep.  681.  (q)  Ibid.  \  48. 

574 
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of  the  corporation  whose  directors  or  stoclcholders  are  made 
liable  by  law  for  the  payment  of  the  debt  in  any  event  or  con- 
tingency, the  directors  or  Btockholders  may  be  made  parties  to 
the  bill.(r)  If  any  creditor  wishes  to  make  such  directors  or 
Btockholders  parties  to  the  suit,  after  a  decree  therein  against  the 
corporation,  he  may  do  so,  on  a  snpplc^mental  complaint  against 
them  founded  upon  such  decree.(«) 

Whenever  any  creditor  of  a  corporation  shall  seek  to  charge 
the  directors,  trustees  &c.  of  such  corporation,  or  the  stockhold- 
ers thereof,  on  account  of  any  liability  created  by  law,  he  may 
commence  a  civil  action  for  that  purpose,  in  the  supreme  court; 
and  if,  on  the  taking  of  an  account  therein  it  appears  that  the 
corporation  is  insolvent,  the  court  may  proceed  to  ascertain  the , 
rsspective  liabilities  of  the  directors  and  stockholders  and  enforce 
the  same  by  its  decree.  (^) 

Any  joint  stock  company  or  association,  consisting  of  seven  or 
more  shareholders  or  associates,  may  sue  and  be  sued  in  the 
name  of  its  president  or  treasurer. (i^)  No  suit  so  commenced 
will  abate  by  reason  of  the  death,  removal  or  resignation  of  the 
president  or  treasurer,  or  the  death  or  legal  incapacity  of  any 
shareholder  or  associate ;  but  the  suit  may  be  continued  by  or 
against  the  successor  of  the  officer  in  whose  name  the  suit  was 
commenced,  (t;)  Suits  against  any  such  joint  stock  company  or 
association  in  the  first  instance,  must  be  prosecuted  in  the  man- 
ner above  provided;  but  after  judgment  has  been  obtained 
against  a  company  or  association,  and  execution  returned  unsat- 
isfied, suits  may  be  brought  against  all  or  any  of  the  shareholders 
or  associates,  individually;  but  no  more  than  one  suit  can  be 
brought  and  maintained  against  the  shareholders  at  any  one 
time,  nor  until  the  same  shall  have  been  determined  and  execu- 
tion issued  and  returned  unsatisfied,  (ti;) 

The  above  provisions  are,  by  a  subsequent  statute,  extended 
to  any  company  or  association  composed  of  not  less  than  seven 
persons  who  are  owners  or  have  an  interest  in  any  property,  right 


8 


8  R.  S.  5th  ed.  765,  ^  52.  («)  Id.  777,  ^  122. 

$)  Ibid,  is  58.  (v)  Ibid,  ^  128. 

(0  Ibid,  {,^  55,  66.  {w)  Ibid,  ^  125. 
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cf  action  or  demand^  jointly  or  in  oommdn,  or  who  may  be  liable 
to  any  action  on  account  of  Buch  ownership  or  intere8t.(a;) 

Former  officers  of  a  corporation  may  be  made  parties  to  a  bill 
against  the  corporation,  when  the  knowledge  of  the  facts  of 
which  discovery  is  sought  rests  only  with  them,  and  especially 
when  it  relates  to  their  own  official  acts.  (9) 

All  the  fraudulent  directors  of  a  corporation  are  not  necessary 
parties  to  a  bill  filed  to  obtain  satisfaction  for  a  fraudulent 
breach  of  trust  This  is  an  exception  to  the  general  rule  that 
in  a  proceeding  against  trustees  all  must  be  made  parties.  (») 
Thus,  where  several  directors  of  a  corporation  united  in  fraudu- 
lent acts  and  representations,  giving  credit  to  bonds  of  the  com- 
pany offered  in  market,  in  reliance  upon  which  the  complainant 
bought  some  of  them,  it  was  held  that  he  could  maintain  a  suit 
in  equity  against  any  of  them  to  annul  the  pi^chase,  and  for 
repayment.  This  decision  was  upon  the  principle  that  each  of 
several  wrongdoers  is  liable  for  all  the  wrongful  acts  in  which  he 
participated,  both  at  law  and  in  equity,  (a) 

Equity  has  cognizance  of  suits  by  creditors  to  enforce  the 
individual  liability  of  stockholders.  Where  the  statute  liability 
of  the.  stockholders  is  several  as  well  as  joint,  and  for  the  whole 
amount  of  the  debt,  without  ref^ence  to  the  amount  of  the  stock 
owned,  they  may  be  sued  before  a  decree  is  had  against  the  cor- 
poration ;  and  the  corporation  may  be  made  a  party  to  the  suit 
against  them.  The  creditor  may  file  a  bill  against  the  corpora- 
tion, and,  upon  discovery  of  the  stockholders^  may  bring  them 
in  by  supplemental  bill.  (6) 

In  a  creditors'  suit  to  charge  stockholders  of  a  corporation,  on 
their  unpaid  subscriptions,  the  bill  should  be  filed  by  the  cred- 
itor, in  behalf  of  all  the  creditors,  and  not  by  a  receiver;  and 
since  by  the  revised  statutes  each  shareholder  is  liable  only  in 
due  proportion  with  the  others,  it  should  be  filed  against  the 
corporation,  and  all  the  shareholders  who  have  not  paid  up  their 

(x)  8  B.  8.  6th  ecL  778,  ^  127.    Laws       (z)  Canningham  ▼.  Pell,  5  Paige,  607. 
of  1861,  ch.  466.  Mayne  t.  Qriswold,  8  Sand.  468. 

(y)  Fulton  Bank  r.  Sharon  Canal  Co.,       (a)  Mayne  y.  Oriswold,  supra. 
1  Paige,  219.  (h)  Masters  ▼.  Bossie  Lead  Mining 

Co.,  2  Sandf.  Ch.  801. 
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sal)Scriptions^  so  that  an  acoonnt  may  be  taken  of  the  debts  and 
assets  of  the  corporation,  of  the  amount  of  capital  not  paid  in^ 
and  the  sum  due  from  each  shareholder.  (<?) 

To  a  bill  filed  by  a  simple  contract  creditor  to  enforce  the 
individual  liability  of  stockholders,  for  a  corporate  debt,  the  cor- 
pomtioa  is  a  necessary  party,(d) 

In  a  suit  for  the  foreclosure  of  a  mortgage  made  by  trustees  of 
a  joint  stock  association  for  the  purchase  of  lands,  the  stock- 
holders being  very  numerous,  (in  this  case  over  250,)  are  not 
necessary  parties.     The  trustees  sufficiently  represent  them.(e) 

Individual  members  of  a  corporation  may  be  called  upon  to 
answer  to  a  bill  of  discovery,  under  oath ;  provided  they  are 
named  as  defendants.  (/) 

An  officer  or  agent  of  a  corporation  may  be  made  a  party  to  a 
bill,  for  the  purpose  of  enabling  the  complainant  to  obtain  a 
knowledge  of  facts  which  could  not  be  obtained  by  the  answer  of 
the  corporation.  (^) 

In  a  suit  brought  to  reach  stock  in  a  corporation,  which  was 
bought  by  one  defendant  with  moneys  fraudulently  obtained 
from  the  complainant,  the  corporation  is  a  necessary  party,  for 
the  purpose  of  preventing  a  transfer  pending  the  suit,  and  hay- 
ing a  decree  for  a  transfer  on  its  books.  (7i) 

In  an  action  by  one  claiming  to  be  a  stockholder,  for  redress 
against  mismanagement  on  the  part  of  its  officers,  the  corporation 
is  a  necessary  party,  (i)  But  to  an  action  against  a  corporation 
to  recover  a  mere  money  demand,  the  officers  of  the  corporation 
are  not  proper  parties.  (A;) 

A  railway  company  is  properly  made  a  party  to  a  suit  by 
some  of  the  members  seeking  to  restrain  the  application  of 
moneys  in  the  purchase  of  an  unauthorized  line,  which  had  been 
raised  to  purchase  an  authorized  line.  (2) 

SMann  ▼.  Pentz,  8  Comst.  415.  {h)  Bank  of  America  ▼.  Pollock,  4 

)  Bogardns  ▼.  BoseDclale  Mabnf.  £dw.  215. 

Co.,  7  N.  Y.  Rep.  147.  ft)  Wells  v.  Jewett,  11  How.  Pr.  242. 

(ft)  Van  Vechten  v.  Terry,  2  John.  {k)  Brahe  r.  Pythagoras  Association, 

Ch.  197.                                      .  11  How.  44. 

(/)  Brnmley  ▼.  Westchester  County  (I)  Bagshaw  ▼.  The  Eastern  XJnIoQ 

Hannf.  Society,  1  id.  866.  Railway  Co.,  7  Hare,  114.    S.  C.  18  L. 

(g)   Vermilyea   t.  Fulton  Bank,  1  J.  (N.  S.)  198.    18  Jur.  602.    2  H.  4& 

Paige,  87.  Tw.  201. 


DEFENDANTS.  477 

OorporatioQS  can  be  sued  only  in  their  corporate  name,  unless 
enabled  by  their  act  of  incorporation,  to  come  into  court  in  the 
name  of  some  other  person,  as  their  president,  cashier,  &c.(m) 

The  members  of  a  corporation  maj  be  made  parties  to  a  bill 
either  for  discovery  alone  or  for  discovery  and  relief,  although 
they  have  no  other  interest  than  as  corporators,  in  the  subject 
matter  of  the'suit.(n) 


Section  8. 

CREDITORS. 

Where  an  action  was  brought  by  the  makers  of  a  premium 
note,  against  a  mutual  insurance  company  and  its  receiver,  to 
restrain  the  latter  from  assessing  upon  or  collecting  from  the 
plaintiffs  any  amount  for  payment  of  losses  upon  policies  effected 
for  a  cash  premium,  which  policies  were  alleged  to  be  unauthorized 
and  void ;  or  from  applying  any  of  the  assets  of  the  company  to 
the  payment  of  such  losses,  and  for  an  account,  it  was  held 
that  the  creditors  upon  such  cash  policies  were  necessary  parties 
defendants  to  the  6uit.(a)  So  when  judgments  are  impeached 
or  sought  to  be  set  aside,  for  fraud,  the  plaintiffs  in  such  judg- 
ments are  indispensable  parties  to  the  bill,  and  no  decree  can  be 
rendered,  in  favor  of  the  complainant,  without  making  them  par- 
ties. (6)  But  where,  pending  a  suit  for  the  specific  performance 
of  a  contract  to  convey  property,  in  which  the  purchase  money 
had  been  paid  into  court,  creditors  of  the  vendor  recovered  judg- 
ment against  him,  and  sold  the  property  in  question,  it  was  held 
that  the  judgment  creditors  were  not  necessary  parties  to  the 
8uit.(o)  And  to  a  bill  brought  against  an  assignee,  by  a  cred- 
itor claiming  the  final  balance,  the  preferred  creditors  need  not 
be  made  parties.  (eQ 

Creditors  who  have  repudiated  an  assignment,  and  pursued 
their  remedy  at  law,  are  properly  made  parties  to  a  bill  brought 

(m)  Manney  v.  Mote,  4  Ired.  Eq.  196.  (6}  20  Ala.  Bep.  200. 

(n)  Olascott  v.  Copper  Miners'  Co.,  Ic)  20  How.  U.  8.  Bep.  94. 

11  Sim.  805.  (/)  28  Vt.  (2  Wms.)  Rep.  4e6. 
(a)  Habbard  ?.  Eames,  22  Barb.  597. 
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hj  the  others,  against  the  trustee,  for  an  aoooont  and  the  enforce- 
ment of  the  trust,  (e) 

The  fact  that  the  trustee  of  an  insolvent  debtor  is  a  party  to 
the  suit  does  not  dispense  with  the  necessity  of  making  the  cred- 
itors themselves  parties.  (/) 

In  Massachusetts,  when  the  creditors  of  an  insolvent  debtor 
who  has  assigned  his  property  for  the  payment  of  his  debts,  are 
numerous,  and  some  of  them  not  within  the  state,  ikis  not 
necessary  that  they  should  be  nuule  parties  to  a  bill  in  equity 
which  concerns  his  assets,  (gr) 

Where  real  estate  is  devised,  charged  with  the  payment  of 
debts,  and  the  several  creditors  to  whom  such  debts  are  due  are 
named  in  the  will,  if  one  of  such  creditors  files  his  bill  to  obtain 
satisfaction  of  his  debt  out  of  the  estate  devised,  he  should 
make  the  other  creditors,  whose  debts  are  still  due,  parties  to 
the  suit.  But  where  the  creditors  are  not  named  in  the  will, 
and  the  complainant  is  unable  to  ascertain  that  there  are  any 
other  creditors,  or  who  they  are,  it  is  sufficient  to  state  that  fact, 
in  his  biU,  in  the  first  instance.  (A) 

A.  conveyed  his  property  to  trustees  to  sell  and  pay  his  cred- 
itors (parties  thereto)  in  proportion.  A.  afterwards  instituted 
a  suit  against  one  of  such  creditors,  for  the  purpose  of  taking 
the  accounts  of  such  creditors,  and  to  cut  down  the  estimated 
amount  of  his  debt.  The  other  creditors  were  served  with  a 
copy  of  the  bill.  Held,  that  as  the  other  creditors  were  bound 
by  the  proceedings,  the  suit  was  not  imperfect  for  want  of  par* 
ties ;  and  a  decree  was  made,  without  prejudice  to  the  right  of 
the  other  creditors  to  any  sum  which  the  plaintiff  might  recover 
on  taking  the  accounts. (t) 

Oreditors  scheduled,  but  not  parties  to  It  trust  deed  for  the 
benefit  of  creditors,  are  not  necessary  parties  to  a  suit  by  a  sub- 
sequent incumbrancer  to  have  the  creditors'  fund  raised,  and  to 
which  the  trustees  are  parties.  (Jb) 

»  8  Wis.  Rep.  867.  (h)  Smith  ▼.  Wyckoff,  11  Paige,  49. 

0  1  Md.  Ch.  Decis.  299.  (t)  Clarke  t.  Tipping,  9  Bear.  2S4. 

r)  8  Met.  47i.  (k)  PoweU  r.  Wriglil,  7  id.  441. 
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One  creditor,  if  a  defendant,  cannot  represent  the  whole  body 
of  creditors.  (Q 

Where  estates  have  been  conveyed  to  trnstees  in  trust  for  such 
of  the  creditors  of  the  grantor  as  should  execute  the  conveyance^ 
and  a  bill  is  filed  by  an  incumbrancer  (some  of  whose  securities 
are  prior,  and  others  subsequent  to  the  trust  deed)  praying  that 
his  rights  and  interests  under  his  securities  may  be  established, 
and  the  priorities  of  himself  and  the  other  incumbrancers  declared, 
all  the  creditors  who  have  executed  the  conveyance,  however 
numerous  they  may  be,  must  be  made  parties  to  the  8uit.(m) 

When  it  is  ascertained  that  there  are  prior  judgment  creditors 
who  will  not  come  in  and  prove  their  demands,  under  a  decree, 
they  ought  to  be  made  parties  to  the  suit,  by  supplemental  bill, 
that  their  rights  may  be  bound  by  the  decree  for  a  sale.  It  is 
not  the  practice,  in  Ireland,  to  make  subsequent  judgment  cred- 
itors parties  to  a  bill  for  a  sa\e.(n) 

The  creditors  of  a  bankrupt  are  not  necessary  parties  to  a  suit 
by  the  official  assignee,  for  the  recovery  of  a  part  of  the  bank- 
rupt's estate,  (o)  So  the  creditors  of  a  firm  are  not  necessary  or 
proper  parties,  generally,  to  a  bill  between  partners  to  wind  up 
the  partnership  concern,  (p) 


Section  9. 

DEBTORS. 

The  ^neral  rule  is  that  a  creditor  filing  a  bill  against  an 
eooecutor  cannot  make  a  debtor  of  the  estate  a  party.  But  there 
are  exceptions ;  as  where  the  executor  is  insolvent,  or  there  is 
collusion  between  the  executor  and  the  debtor,  or  the  circum- 
stanoes  of  the  case  are  special  (a)    Thus,  where  a  fund  remained 


(I)  Daniel  v.   Dudley,  11   Sim.  177.        (p)  Hoxie  ?.  Carr,  1  Sumner,  173. 
C.  aff.  1  Ph.  1.  (a)  Lou?  r.  Majestre,  1  Jofau  Ch.  86  . 

(m)  Newton  v.  Egmout,  6  Sim.  180.    Doran  v.  Simpson,  4  Ves.  vol.    Utter- 


See  Anon.  1  L.  J.  16.  aon  ▼.  Mair,  2  Ves.  Jr.  96.    Newland  ▼. 

(n)  John  v.  French,  1  Hogan,  450.  Champion,  1  Yes.  106.    Barker  v.  Birch, 

And  see  Tyler  v.  Manson,  5  L.  J.  84.  11  Jur.  881.    1  DeG.  &  8m.  876.    4 

(o)  Green  ▼.  Weston,  8  My.  &  C.  885.  Bear.  151.    Burroughs  t.  EUon,  11  Yes. 

S.  C.  8  Mont.  &,  A.  414.    7  L.  J.  (N.  S.)  29.    Story's  £q.  PI.  ^  178,  227.    Lind 

67.    1  Jur.  955.  t.  Blanshard,  4  Hare,  28. 
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in  court^  being  the  surplus  after  satisfying  a  charge  on  the  hus- 
band's estate,  on  which  the  wife  had  an  equitable  claim  in 
respect  of  the  husband's  debts  having  been  satisfied  out  of  her 
estate,  and  both  being  daad,  the  executor  of  the  wife  refused  to 
enforce  her  equity  against  the  husband's  estate ;  it  was  held  that 
a  mortgagee  and  judgment  creditor  against  her  estate  might 
maintain  a  suit  against  her  executors  and  a  party  claiming 
under  the  husband  against  the  fund  in  court,  for  payment  of  the 
debts  due  from  the  wife.  (6)  So  residuary  legatees  may  sustain 
a  bill  for  an  account,  against  the  executor  and  the  surviving 
partner  of  the  testator,  though  collusion  between  the  executor 
and  the  surviving  partner  is  neither  charged  nor  proved,  (c)  But 
neither  the  insolvency  of  the  executor,  if  before  his  appointment 
as  such,  nor  his  embarrassments,  if  removed  before  the  com- 
mencement of  the  suit,  nor  the  circumstance  of  the  debtor's 
evading  process,  and  its  being  difficult  to  recover  from  him,  if 
the  executor  has  not  refused  to  sue  him,  are  grounds  to  warrant 
a  legatee  in  suing  a  debtor  to  the  estate.  ((2) 

To  enable  the  court  to  settle  the  question,  in  a  suit  between 
the  mortgagee  and  a  judgment  creditor,  whether  an  execution 
has  been  issued  for  more  than  was  actually  due  upon  the  judg- 
ment, the  judgment  debtor  is  a  necessary  party. (c)  The  judg- 
ment debtor  is  also  a  necessary  party  to  a  bill  to  set  aside  an 
assignment  of  the  judgment  upon  the  ground  of  its  having  been 
made  in  violation  of  a  statute.  (/) 

Where  ohe  of  the  defendants  in  a  judgment  was  not  served 
with  process  in  the  suit  a^law,  it  is  proper  to  make  him  a  party 
to  a  creditors'  bill  against  the  other  judgment  debtors,  for  the 
purpose  of  enabling  the  other  defendants  to  claim  contribution 
against  him.(gr)  Where  one  of  several  judgment  debtors  is 
insolvent,  and  destitute  of  property,  it  is  not  necessary  to  make 
him  a  party  to  a  creditors'  bill  to  obtain  satisfaction  of  the  judg- 

(6)  Lancaster  v.  Evors,  4  Beav.  158.  Eq.  PI.  262.    Mitf.  Eq.  Pl.^  168.   Coop. 

S.  0.  6  Jur.  625.  Eq.  PI.  174. 

(c)  Bowaher  v.  Watkins,  1  Russ.  &.       (e)  Warner  v.  Paine,  8  Barb.  Ch.  630. 
M.  277.    Newland  v.  Champion,  1  Ves.        (/)  Ibid. 
105.    Story's  Eq.  PI.  §  178.  (^)  Van  Cleef  v.  Sickles,  6  Paige^ 

{d)  Wright  V.  Hamilton,  9  Ir.  Eq.  506.    Aas(in  v.  Figneira,  7  id.  56. 
Rep.  119.    S.  C.  8  J.  &  L.  465.    Story's 
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ment  out  of  ihe  equitable  interests  or  cboses  in  action  of  the 
other  defendants.  (70  All  the  judgment  debtors  may  be  made 
parties  to  such  a  biU,  if  any  of  them,  or  all  of  them  collectiyely, 
have  property  exceeding  $100  which  oould  not  be  reached  by 
the  execution  at  law.(i)  If  a  receiver  of  the  property  of  the 
judgment  debtor,  appointed  by  the  court  under  a  creditors'  bill, 
commences  a  suit  in  equity  against  a  trustee  of  the  judgment 
debtor,  to  reach  the  equitable  interest  of  the  latter  in  a  fund 
held  in  trust  for  him,  the  judgment  debtor  is  a  necessary  party 
to  the  suit.(X;) 

In  a  bill  to  set  aside  an  assignment  executed  for  the  benefit  of 
creditors,  it  is  sufficient  to  make  the  trustee  a  party  defendant, 
without  joining  the  debtor.  (?)  But  where,  in  a  creditors'  suit, 
property  alleged  to  have  been  fraudulently  assigned  by  the  judg- 
ment debtor  is  not  in  his  possession,  or  under  his  control,  so  as 
to  make  it  his  duty  to  deliver  it  up  to  the  receiver,  and  to  leave 
the  fraudulent  assignee  or  grantee  to  come  in  and  be  heard  pro 
interesse  suo,  the  complainant  should  make  the  grantee  or 
assignee  a  party  to  the  suit ;  so  as  to  have  the  receivership 
extended  to  him.(m)  And  it  has  been  held,  in  Illinois,  that  a 
bill  by  a  judgment  creditor  to  set  aside  a  conveyance  of  the 
debtor,  as  fraudulent  as  to  creditors,  the  judgment  debtor  is  a 
necessary  party.  (») 

To  a  bill  by  a  co-surety,  to  make  another  contribute,  the 
principal  debtor  must  be  made  a  party,  (o) 

Where  a  party  is  obliged  to  go  into  equity  against  one  of 
several  debtors,  all  must  be  made  parties,  (p) 

Where  a  debtor  has  conveyed  different  portions  of  his  prop- 
erty to  several  persons,  without  consideration,  a  creditor  who 
has  obtained  a  judgment  on  which  an  execution  has  been  issued, 
and  returned  unsatisfied,  may  join  all  such  grantees  with  the 
judgment  debtor,  in  a  bill  for  satisfaction  of  his  judgment,  out 
of  the  property  conveyed.    And  if  it  is  impossible  to  join  the 

(h)  Van  Cleef  ▼.  Sickles,  5  Paige,  506.  (2)  Scudder  ▼.  Voorbis,  5  Sand.  271. 

1  Man.  (Mich.)  446.  (m)  Oreen  v.  Hicks,  1  Barb.  Ob.  809. 

(%)  5  Baige,  505.  (m)  Spear  ▼.  Campbell,  4  Scam.  424. 

Ik)  Vanderpool  t.  Van  Valkenburgh,  (o)  1  McCord  Cb.  801. 

2Seld.  1^.  '  (i9)'Ibld. 
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judgment  debtor  in  the  suit,  it  may  be  brought  against  the 
assignees  jointly.(9) 

A  creditor  filing  a  bill  against  an  executor  cannot  make  a 
debtor  of  the  estate  a  party,  except  under  particular  circum- 
stances ;  such  as  insolvency  of  the  executor,  collusion  between 
him  and  the  debtor,  &c.(r) 

A  bill  by  creditors  and  one  residuary  legatee,  against  a  debtor 
to  the  estate,  the  executor,  and  other  residuary  legatees,  to 
compel  the  debtor  to  pay  the  debt,  is  not  maintainable.(8) 

In  Brooks  v.  8tuart{t)  the  bill  stated  that  the  plaintiff,  with 
the  parol  consent  of  the  defendant,  a  surety,  had  by  deed  released 
the  principal  debtor,  and  that  having  brought  an  action  at  law 
against  the  surety  it  had  been  held  that  the  surety  was  released. 
Tlie  bill  prayed  payment  of  the  debt  by  the  surety.  Held,  on 
demurrer,  that  the  principal  debtor  was  a  necessary  party  to 
the  suit. 

In  a  suit  for  the  payment  of  a  joint  debt,  all  the  joint  debtors 
must  be  made  parties,  unless  it  is  averred  in  the  bill,  either 
positively  or  upon  the  plaintiff's  information  and  belief,  that 
those  whose  names  are  omitted  are  wholly  destitute  of  prop* 
erty.(w) 

If  one  defendant  in  a  creditors'  suit  dies,  the  complainant 
cannot  proceed  against  the  survivor  only,  except  on  leave 
granted,  upon  his  showing  that  the  decedent  left  no  property 
subject  to  the  lien  of  the  bill.(t;) 

In  an  action  brought  by  a  receiver,  to  set  aside  as  fraudulent 
a  conveyance  of  real  estate  made  by  a  judgment  debtor,  such 
debtor  is  a  necessary  party  defendant,  and  it  is  incumbent  upon 
the  court  to  c«^use  him  to  be  brought  in,  although  the  defect  of 
parties  appears  on  the  face  of  the  complaint,  and  the  defendants 
fail  to  raise  the  objection,  (ti;) 


Lons  ▼.  Miyestre,  1  John.  Ch.  805.        (v)  Penniman  t.  Norton,  1  Barb.  Ch. 


Jg)  Boyd  ▼.  Hoy t,  6  Pa^e,  ^5.  (u)  Van  Cleef  v.  SJcklea,  6  Paige,  498, 

rS  Long  y.  Miyestre,  1  John.  Ch.  805.  (») 

[$)  Bickley  ▼.  Donington.  2  £q.  Abr.  246. 

258.  (tf)  Shaver  t.  Brainard,  29  Barb.  25. 

(0  1  Beav.  612.    S.  C.  S  L.  J.  (N.  8.) 
279. 
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Section  10. 

XXECUTORS  AND  ADMINISTRATOBS. 

A  creditor  may  file  a  bill  in  equity  against  the  personal  rep- 
resentatives of  his  deceased  debtor,  at  any  time  after  they  have 
accepted  the  trust.  But  as  they  have  one  year  for  the  settle- 
ment and  adjustment  of  claims,  and  for  the  collection  of  debts, 
and  the  getting  in  of  the  estate,  so  as  to  enable  them  to  make  a 
proper  disposition  thereof  according  to  the  statute,  the  plaintiff 
will  not  be  allowed  his  costs  in  a  suit  commenced  within  that 
time ;  unless  such  suit  was  necessary  for  the  preservation  of  the 
estate,  (a) 

If  the^e  are  several  executors,  all  who  prove  the  will  must  be 
sued,  though  one  be  an  infant.(&)  They  are  esteemed  but  one 
person,  in  representing  the  estate  of  the  testator,  and  it  is  not 
allowable  to  sue  any  number  less  than  all ;  unless,  perhaps,  for 
special  reasons  shown,  the  character  of  the  relief  sought  makes 
it  unnecessary  to  join  them  all.(c) 

It  may  be  stated  as  a  general  rule  that  whenever  the  personal 
assets  of  the  deceased,  in  the  hands  of  his  executors  or  adminis- 
trators, or  belonging  to  them,  may  be  affected  by  the  decree, 
they  should  be  made  parties.  ((2) 

But  it  is  sufficient  to  make  those  executors  parties  who  have 
proved  the  will ;  and  the  others,  if  they  have  demands  out  of 
the  estate,  may  come  in  as  creditors  before  the  master,  (e)  If 
one  executor  renounces,  his  co-executors  cannot  join  him  as 
complainant ;  but  if  he  is  a  necessary  party  they  may  make  him 
a  defendant,  stating  in  their  bill  the  reason.  (/)  Where,  to  a 
bill  against  an  administrator,  charging  fraud,  the  defendant 
pleaded  that  the  acts  were  done  by  him  and  another  jointly,  as 


fi 


[a)  Batto  y.  Qenung,  5  Paige,  264.  len  t.  Simons,  1  Oartis,  122.    Ham- 

Jb)  Otfley  T.  Jenney,  8  Gb.  Rep.  92.  pbrey 8  ▼.  HttmphreyB,  8  P.  Wms.  849. 

8.  0.  Nel.  42.    Sentry  ▼.  Morae,  9  Mod.        (e)  Brown  ▼.  Pitman,  Gibb.  £q.  Rep. 

89.    Cramer  y.  Morton,  2  Molloy,  108.  75.    And  see  Wankford  y.  Wankford, 

(0  Clements  y.  Kellogg,  1  Ala.  Rep.  1  Salk.  807. 
N.  8.  880.  (/}  Thompscta  y.  Orabam,  1  Paige, 

(<2)  Story's  Sq.  PL  %  170.    Cal.  on  884.    looker  y.  Oakley,  10  id.  288. 
Par.  180.    Sdw.  on  Par.  107, 12a    Al- 
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co-administrators^  it  was  held  that  the  co-administrator  must  be 
made  a  party.  (9)  So  one  of  two  devisees  cannot  file  a  bill  for 
an  account  against  one  of  two  executors,  who  by  the  wUl  have 
chai^  of  the  real  estate,  without  making  the  other  devisee  and 
executor  parties.  (A) 

To  a  bill  to  dissolve  a  partnership,  the  personal  representar- 
tives  of  a  deceased  partner  should  be  made  parties,  (s)  Where 
one  is  interested  in  the  matter  of  a  bill  as  executor  and  also  as 
devisee,  he  should  be  made  a  party  in  both  capacities.  It  is  not 
sufficient  to  make  him  a  party  as  executor,  and  to  call  upon 
him  to  answer  as  such.(i)  An  administrator  has  a  right  to 
insist  on  being  made  a  party  to  a  biU  against  the  heir,  for  the 
discovery  of  assets  and  their  application  to  the  payment  of 
debts.  (0 

The  executor  is  a  necessary  party  to  a  bill  brought  to  enforce 
a  mortgage,  securing  the  payment  of  notes  to  the  e8tate.(9n) 
And  to  a  bill  by  creditors,  to  subject  land,  alleged  to  have  been 
fraudulently  conveyed  by  their  debtor,  to  the  satisfaction  of 
their  debt,  after  the  death  of  the  debtor,  his  administrator 
should  be  made  a  party,  (n)  So,  to  a  bill  for  a  settlement  of  the 
accounts  of  a  deceased  executor,  his  executor  is  a  necessary 
party.  (0)  To  a  suit  by  a  creditor,  after  the  death  of  the  debtor, 
against  a  fraudulent  donee  of  the  debtor,  the  personal  repre- 
sentative of  the  debtor  should  be  made  a  party,  (p)  In  a  suit 
for  distribution  of  the  estate  of  a  person  deceased,  the  executor 
or  administrator  must  be  a  party.  It  is  not  sufficient  that  the 
person  entitled  to  administer  is  a  party  if  he  has  not  taken  out 
letters  of  administration,  (9) 

When  a  creditor  proceeds  against  the  heir  at  law  of  a  deceased 
bond  debtor,  or  against  legatees  and  distributees,  he  must  make 
the  personal  representative  of  thp  debtor  a  party,  (r) 

In  a  suit  to  set  aside  conveyances  of  real  and  personal  estate. 


B 


Bregaw  y.  Claw,  4  John.  Ch.  116.  (o)  Kennedy  t.  Kennedy,  2  Ala.  Bep. 

Fabre  ▼.  Golden,  1  Paige,  166.  671. 

%j  11  Gea  Rep.  6.  (jp)  Dozier  t.  Dozier,  1  Der.  &  Bat. 

k)  6  Munf.  620.  Ch.  96. 

JO  7  B.  Monroe,  127.  (q)  Farley  v.  Parley,  1  McC.  Ch.  806. 

\m)  7  Maine  Rep.  169.  (r)  Ooodhue  y.  Barnwell,  Rice  Ch. 

,n)  9  Mia.  Rep.  801.  196.    Winstanley  r.  Sarage,  2  McGord's 

Ch.  486. 
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on  the  ground  of  fraud  &c.,  the  want  of  parties  to  represent  the 
personal  estate  comprised  in  the  impeached  conveyances  was 
held  a  fatal  defect.  («)  And  in  HurU  v.  Peacock(t)  a  bill  for  an 
aliquot  share  of  an  ascertained  fund  was  held  defective  in  par- 
ties, for  want  of  a  representative  of  the  person  entitled  to  the 
other  aliquot  share. 

A  suit  was  brought  against  the  executors  alone,  by  legatees 
whose  interest,  upon  the  happening  of  a  contingency,  might  vest 
in  the  next  of  kin.  The  next  of  kin  being  brought  before  the 
court  by  supplemental  bill,  it  was  held  that  the  executors  were 
not  improper  parties  to  such  supplemental  bill.(tt) 

In  Bignold  v.  Audland{v)  an  action  was  commenced  to 
recover  the  sum  due  on  a  policy  of  life  insurance,  against  the 
surviving  director  of  the  insurance  company,  who  executed  the 
policy.  The  defendant  died  pending  the  action.  The  insurance 
con\pany  filed  their  bill  of  interpleader,  against  the  plaintiff  in 
the  action,  and  other  claimants  under  the  policy.  It  was  held 
that  the  personal  representative  of  the  deceased  defendant  was 
a  necessary  party. 

A  testator  bequeathed  to  A.  a  legacy  in  trust  for  B.  for  life, 
with  remainder  to  her  children.  A.  and  the  three  other  execu- 
tors transferred  the  legacy  into  the  names  of  A.  and  B. ;  and  B. 
having  survived  A.,  sold  it  and  applied  it  to  her  own  use.  After 
B.'s  death  her  child  filed  a  bill  against  the  representatives  of  A. 
alone,  to  make  them  responsible  for  the  breach  of  trust.  Held 
that  the  other  executors,  and  the  representatives  of  B.  were  ne^ 
^cessary  parties,  (w) 

The  representatives  of  a  deceased  trustee  are  necessary  parties 
to  a  bill  against  the  surviving  trustees,  (a;)  And  in  a  suit  for  the 
administration  of  assets,  it  is  not  sufficient  to  bring  an  executor 
de  8on  tort  alone  before  the  court.  The  legal  personal  repre- 
sentative must  be  a  party.  (^) 

If  a  creditors'  bill  is  filed  against  an  administrator  dt  bonis 

(#)  Farmer  ▼.  Farmer,  1  H.  L.  Cas.        (r)  9  L.  J.  (N.  S.)  266.     S.  C.  11 
724.  Sim.  23. 

(t)  11  Jut.  666.    S.  C.  16  L.  J.  (N.  S.)        (w)  Perry  ▼.  Knott,  4  Bear.  179. 
497.  (a;)  Wilson  v.  Broughton,  7  L.  J.  (N. 

(ii)  Parker  ▼.  Parker,  9  Bear.  144.        S.)  120. 

(y)  Shean  v.  Maber,  1  Jones,  440. 
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non,  the  suit  is  imperfect,  unless  the  former  administrator^  or  his 
personal  representative,  be  made  a  party,  (s) 

An  administrator,  though  insolvent,  is  a  necessary  party  to  a 
bill  for  discovery  of  assets.(a)  To  an  information  in  behalf  of  a 
charity  to  discover  the  profits  of  lands,  for  the  satisfaction  of  a 
legacy  charged  thereon,  the  executor  must  be  a  party. (6)  A 
creditor  cannot  in  any  case  sue  a  debtor  to  the  testator's  estate 
without  making  the  executor  a  party,  (c)  But  either  a  creditor 
or  legatee  may  file  a  bill  against  a  legatee  or  debtor,  if  he  makes 
the  executor  a  party,  and  charges  collusion.  (cQ 

In  a  suit  by  one  surety  against  another,  for  contribution,  the 
representatives  of  another  surety  who  died  insolvent  ought  to  be 
parties.(6)  On  a  bill  against  the  heir  of  a  mortgagee,  to  redeem, 
the  executor  or  administrator  must  be  made  a  party.(/)  So 
where  the  heir  of  the  mortgagee  brings  a  bill  to  compel  the 
mortgagor  to  redeem,  or  be  foreclosed,  the  executor  must  be  a 
party.(gr) 

In  Higge  v,  Penn(h)  the  bill  sought  to  charge  the  survivor 
of  two  executors  with  a  loss  occasioned  by  a  breach  of  trust  com* 
mitted  by  both,  and  also  asked  a  general  account  of  the  testator's 
estate.  Held  that  the  representatives  of  the  deceased  executor 
were  necessary  parties  to  the  suit.  Se(M8  if  no  general  account 
had  been  prayed. 

The  court  will  not  decree  a  general  account  and  administra- 
tion of  assets,  in  a  suit  in  which  the  deceased  is  represented  by 
an  administrator  ad  litem  merely. (t)  Though  co-executors  who 
have  administered  jointly  are  ultimately  liable  for  each  other's 
acts,  yet  they  must  both  be  parties  to  a  bill  for  an  account  of 
the  estate.  (&)  In  a  suit  for  an  account  of  the  assets  of  a  de* 
ceased  person,  the  personal  representative  of  his  former  represent- 

V)  Watson  ▼.  Ridge,  1  L.  J.  15.  ( / )  Anon.  2  Freem.  52. 

[a)  Asharat  v.  Eyre,  2  Atk.  61.  (g)  Freak  ▼.  Hearsey,  1  Ch.  Ca.  61. 

[h)  Atty.  Oeu.  ▼.  Twisden.  Rep.  temp.  8.  C.  2  Freem.  180.    Nel.  88.    Clarksoo 

FiDch,  886.  V.  Bowyer,  2  Vem.  66. 

(«)  Ramoey   v.  Mead,   Rep.    temp.  (h)  14  L.  J.  (N.  8.)  826. 

Finch,  808.    Griffith  t.  Bateman,  Id.  u)  Croft  r.  Waterton,  18  8im.  688. 

884.  Ik)  Brotten  ▼.  Bateman,  2  De?.  Ch. 

(d)  Atty.  Oen.  v.  Wynne,  Mob.  126.  116.    8carry  t.  Morse,  9  Mod.  89. 

(e)  Hole   ▼.    Harrison,    Rep.    temp. 
Finch,  15. 
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ative  is  properly  joined  as  a  co-defendant  with  his  continuing  or 
previous  personal  representative. (Z)  But  to  a  bill  against  execu- 
torsy  for  an  account^  it  is  not  necessary  to  make  an  executor 
named  in  the  will  a  party,  who  has  never  meddled  with  the 
estate,  or  one  who  has  removed  beyond  the  jurisdiction  and  died, 
leaving  no  known  representative  within  the  jurisdiction,  (w) 

To  a  bill  by  a  creditor  of  a  deceased  person,  to  enforce  his 
claim  against  a  specific  fund  pledged  by  the  deceased  for  the  pay- 
ment of  his  debt,  the  personal  representative  of  the  deceased  is 
not  a  necessary  party  ;  no  claim  being  made  upon  the  general 
assets. (n)  Neither  is  the  executor  or  administrator  of  a  mort* 
gagor  a  necessary  party  to  a  bill  against  the  heira,  for  a  foreclo* 
sure  of  the  mortgage,  (o)  If  a  bill  seeks  discovery  and  relief 
against  the  act«  of  one  only  of  the  executors  of  an  estate,  the 
other  need  not  be  made  a  party,  in  the  first  instance,  but  may 
be  brought  in  during  the  progress  of  the  suit,  if  it  prove  neces- 
sary (p)  Executors  and  administrators  are  not  proper  parties 
to  a  bill  to  enforce  the  specific  execution  of  a  contract  for  land.  (9) 
Nor  is  the  personal  representative  of  a  deceased  tenant  for  life  of 
a  mortgaged  estate  a  necessary  party  to  a  bill  by  the  mortgagee, 
against  the  remainderman,  although  the  bill  pray  payment  of  an 
arrear  of  interest  which  accrued  during  his  lifetime. (r)  Where 
the  trustee  of  a  settlement  died  six  weeks  after  the  making  of 
the  settlement,  without  having  possessed'  any  part  of  the  trust 
funds,  or  being  chargeable  with  a  default,  held  that  his  execu- 
tor was  not  a  necessary  party  to  a  suit  to  recover  the  trust 
fund.(«)  In  Bostoch  v.  Shaw,(t)  an  equitable  mortgage  having 
been  made,  by  the  deposit  of  a  lease,  the  mortgagee  discovered 
that  the  mortgagor  had  assigned  the  lease  by  voluntary  settle- 
ment, in  trust  for  his  wife  and  children.  On  the  death  of  the 
mortgagor,  a  bill  was  filed  to  have  the  settlement  declared  void, 
as  against  the  mortgagee,  and  the  wife  and  children,  and  trustee 

0  Holland  ▼.  Prior,  1  Myl.  &  K.  287.  (p)  Footman  v.  Pray,  Charl.  (B.  M.; 

3.  C.  Coop.  temp.  Broagh.  426.  291. 

Cm)  CliOon  t.  Haig,  4  Dessau.  380.     *  (g)  Cowan  v.  Hite,  2  A.  E.  Marah.  288. 

(n)  Pleasanta  ▼.  Glasscock,  1  Sme.  d&  M  Wynne  7.  Styan,  2  Ph.  808. 

Mar.  Ch.  17.  is)  dimes  t.  Eyre,  6  Hare,  187. 

(0)  David  V.  Orahame,  2  Bar.  &  G.  (<)  16  I.  J.  (N.  8.)  267.    S.  C.  10 

94.    Drayton  ?.  ftlarsball,  Bice  Ch.  878.  Jar.  107. 
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were  made  defendants.  Held  that  the  personal  representatives 
of  the  settlor  were  not  necessary  parties  to  the  suit 

To  a  bill  filed  for  the  purpose  of  obtaining  the  opinion  of  the 
court  on  a  will,  more  than  thirty  years  after  the  testator's  decease, 
held  that  it  was  a  valid  objection  that  no  personal  representa- 
tive of  the  testator  was  before  the  court.  But  the  court  per- 
mitted the  plaintiff  to  take  out  letters  of  administration  de 
bonis  non  with  the  will  annexed  ;  and  would  not  put  the  plain- 
tiff to  the  expense  of  amending  her  bill.(f«) 

If  one  of  two  persons  named  trustees  and  executors  disclaims 
and  renounces,  and  afterwards  possesses  himself  of  assets,  as  the 
agent  of  the  other,  who  has  accepted  the  trust  and  proved  the 
will,  he  does  not  thereby  become  accountable  as  a  trustee  and 
executor,  and  ought  not  to  be  made  a  party  to  a  suit  for  the 
administration  of  the  estate,  (t;)  To  a  bill  by  the  assignee  of  a 
deceased  executor  and  residuary  legatee,  against  the  co-executor 
and  residuary  legatee,  for  a  moiety  of  the  residue,  the  represen- 
tative of  the  deceased  executor  need  not  be  a  party,  except  to 
dispute  the  assignment,  (ti;)  If  a  bill  be  brought  against  prin- 
cipal and  one  surety,  and  it  is  admitted  that  the  other  is  dead^ 
insolvent,  and  there  are  no  personal  assets,  his  executors  need 
not  be  made  parties,  (a;) 

One  of  two  executors,  who  were  stated  to  have  possessed  their 
testator's  assets  jointly,  died  before  a  suit  was  instituted  for  the 
administration  of  the  testator's  estate.  Held  that  the  represen- 
tative of  the  deceased  executor  was  not  a  necessary  party.(y)  In 
an  administration  suit  against  a  surviving  executor,  it  is  not 
necessary,  in  all  cases,  to  bring  before  the  court  the  representa- 
tive of  the  deceased  executor.  (2) 

Where  a  testatrix  assigned  her  interest  in  a  Bnit  pendente  litef 
and  her  executors  never  took  any  interest  in  the  subject  matter 
of  the  suit,  it  was  held  that  they  were  not  proper  parties  to  a 
bill  of  revivor,  (a) 


;«)  Nounday  ▼.  Balls,  6  Jur.  660.       •  ^  (y)  Clark  ▼.  Webb,  16  Sim.  161.    8- 
>)  Dove  T.  Everard,  1  Boss.  &  M.    C.  12  Jur.  616. 
281.    S.  G.  Taml.  876.  (z)  Masters  ▼.  Barnes,  2  T.  &  CoL 

[w)  Blake  t.  Jones,  8  Anstr.  661.  616.    S.  0.  7  Jur.  1167. 

[x)  Madoz  ▼.  Jackson,  8  Atk.  406.  (a)  NntUng  ?.  Hebden,  7  Eng.  L.  and 

£q.  B.  64.    8.  0. 14  BeaT.  11. 


i; 

n. 
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In  all  cases  where  a  suit  is  instituted  respecting  the  trusts 
actual  or  constructive,  of  a  will,  affecting  the  personalty,  as  for 
the  payment  of  a  legacy,  or  an  annuity,  or  for  marshalling  assets^ 
or  for  the  payment  of  debts,  or  for  the  distribution  of  the  resi- 
due, the  executor  or  administrator  must  be  made  a  party.  (Z^) 
Even  the  insolvency  of  the  executor  or  administrator  will  not, 
in  such  a  case,  be  an  excuse  for  not  making  him  a  party ;  since 
the  bill  necessarily  seeks  a  discovery  of  the  assets,  (c)  Andean 
allegation  that  all  the  testator's  debts,  and  the  other  legacies 
bequeathed  by  his  will,  had  been  paid,  and  that  there  were  assets 
ultra  in  the  hands  of  the  defendant,  to  satisfy  the  plaintiff's 
legacy,  has  been  held  not  to  be  sufficient  to  dispense  with  the 
presence  of  a  personal  representative  of  the  testator.(c2) 

In  case  of  a  contract  for  the  purchase  of  lands,  if  a  bill  be 
filed  by  the  vendor,  after  the  death  of  the  purchaser,  to  compel 
a  specific  performance  of  the  contract,  the  personal  representa- 
tive of  the  purchaser  is  a  necessary  party ;  because  the  personal 
assets  are  primarily  liable  for  the  debt.(e)  So  if  the  purchaser 
should  die,  and  a  specific  performance  should  be  sought  against 
the  vendor,  by  the  heirs  of  the  purchaser,  it  would  be  necessary 
to  make  the  personal  representative,  also,  of  the  purchaser,  a 
party ;  for  the  heirs  are  entitled  to  have  the  contract  primarily 
paid  or  discharged  out  of  the  personal  assets.  (/) 

Where  a  testator  charges  his  real  as  well  as  his  personal  estate 
with  the  payment  of  his  debts,  the  personalty  being  first  charge- 
able with  these  debts,  by  law,  and  the  real  estate  being  only  an 
auxiliary  fund,  the  executor  or  administrator  is  an  indispensable 
party,  not  only  to  take  an  account  of  the  assets,  and  to  disclose 
whether  there  is  any  deficiency,  but  also  to  make  the  decree 
attach  primarily  to  the  personal  assets,  and  secondarily  only  to 
the  real  estate.  (^) 

So  where  an  obligor,  or  covenantor,  has,  by  his  bond  or  cove- 
nant, bound  his  heirs  to  the  performance  of  the  obligation  or 

(6)  Story's  Eq  PI.  ^  171.    Coop.  £q.  (/)  Champion  v.  Brown»  6  John.  Ch. 

PI.  84.  402. 

[e)  Ibid.    Ashurst  ▼.  Eyre,  2  Atk.  61.  (g)  Story's  Eq.  PI.  ^  172.    Fordham 

tf)  Penny  ?.  Watts,  2  Phillips,  149.  v.  Rolfe,  1  Taml.  1.    Harris  v.  Ingle- 

,t)  Townsend  v.  Champemowne,   9  dew,  3  P.  Wms.  92.    Berry  v.  Askham, 

Price,  130.  2  Vera.  26. 
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coYenant^  if  be  should  die,  and  a  suit  should  be  brought  to 
enforce  the  obligation  or  covenant,  in  equity,  against  the  heir, 
the  executor  or  administrator  would  be  a  necessary  party ; 
although  it  would  be  otherwise  at  law ;  for  the  natural  fund  for 
the  payment  of  debts  is  the  personal  estate,  and  this  ought  first 
to  go  in  ease  of  the  land.  (A) 

In  cases  where  the  executor  or  administrator  is  required  to 
be  made  a  party,  it  is  not  sufficient  that  he  is  such  by  the 
appointment  and  authority  of  a  foreign  government;  but  he 
must  be  such  by  the  appointment  of  the  government  within 
whose  territorial  dominions  the  suit  is  brought.  In  his  charac- 
ter of  a  foreign  executor  or  administrator,  he  is  not  a  proper  or 
necessary  party  to  substantiate,  or  to  repel,  a  demand  affecting 
the  i)ersonal  assets  of  the  deceased  in  another  country,  where  the 
suit  is  brought  ;(t)  and  a  personal  representative  of  the  deceased, 
appointed  in  the  country  where  the  suit  is  brought,  is  a  neces- 
sary and  proper  party,  (i) 

If  one  is  sued  as  executor  or  administrator,  it  will  be  a  good 
plea  that  he  does  not  bear  that  character.  (Q 


Section  11. 

FORECLOSURE  SUITS. 

(a)  Generally. 

It  may  be  stated  as  a  general  rule,  that  the  proper  parties  to 
a  suit  to  foreclose  a  mortgage  are  the  mortgagor  and  mortgagee, 
and  those  who  have  acquired  rights  and  interests  under  them, 
subsequent  to  the  mortgage. (a)  All  persons  whose  interests  are 
to  be  affected  or  concluded  by  the  decree  ought  to  be  made  par- 
ties. Therefore,  all  persons  having  an  interest  in  the  equity  of 
redemption  should  be  made  parties,  especially  to  a  bill  to  sell 

(h)  Knight  t.  Kniflrht,  2  P.  Wms.  838.  (I)  Story's  Eq.  PI.  ^  782.    Coop.  Bq. 

(»)  Story's  Eq.  PI.  (^  179.     Story's  PI.  250.    Mitf.  Eq.  PI.  284. 

Conn,  of  Laws,  ^^  613,  514.  (a)  Western  Reserve  Bank  t.  Potter, 

(k)  Tyler  v.  Bell,  2  My.  &  Cr.  89.  Clarke,  432. 
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the  mortgaged  property.  (J)  It  is  only  necessary  to  make  the 
holder  of  the  first  vested  estate  of  inheritance,  and  all  persons 
claiming  prior  interests  in  the  premises,  parties  to  the  suit,  in 
order  to  bar  future  and  contingent  interests. (c)  In  Kartvyright 
▼.  8mtth(d)  a  mortgage  was  executed  to  the  trustee  of  a  feme 
covert,  for  her  separate  use  for  life,  remainder  to  her  children. 
The  wife  and  trustee  having  died,  the  husband  sold  the  mort- 
gage ;  and  upon  a  bill  by  the  assignee  to  foreclose,  it  was  held 
that  the  children  of  the  wife,  cestui  que  trust,  should  have  been 
parties,  and  that  it  was  competent  for  the  defendant,  who  had 
purchased  the  premises  subject  to  the  mortgage,  to  raise  the 
objection  of  their  nonjoinder. 

The  purchaser  of  land  owned  by  several  persons  gave  sepa- 
rate mortgages,  to  secure  the  several  shares  of  the  purchase 
money,  each  including  the  whole  land  purchased,  and  all  were 
simultaneously  executed  and.  delivered.  Held  that  the  holder 
of  one  mortgage  could  not  file  a  bill  for  the  foreclosure  of  his 
mortgage  alone,  unless  the  holders  of  the  other  mortgages  should 
refuse  to  join  with  him  in  a  suit  to  foreclose ;  and  that  upon 
such  refusal  by  them  he  should  file  a  bill,  making  them  defend- 
ants, and  setting  forth  all  the  circumstances  attending  the  exe- 
cution of  the  mortgages.(e)  In  Weed  v.  Steven8(/)  a  third 
person,  who  had  executed  an  absolute  deed  to  the  creditor,  who 
executed  a  defeasance  to  the  debtor,  was  held  to  be  a  proper 
though  not  a  necessary  party  to  a  suit  to  foreclose  the  mortgage 
constituted  by  the  two  instruments. 

The  mere  consent  of  a  party  in  interest  who  is  not  a  party  to 
the  suit,  and  whose  interest  in  the  mortgaged  premises  is  not 
affected  by  the  decree  of  foreclosure,  to  come  in  and  be  bound 
by  the  decree,  in  the  same  manner  as  if  he  were  a  party  to  the 
suit,  is  not  sufficient  to  authorize  him  to  interfere  in  such 
Buit.(gr) 

Where  the  defendants,  claiming  to  be  officers  of  a  corpora- 

(&)  Story  8  £q.  PI.  192.    Oalyertoy  v.  (d)  8  Edw.  402. 

Phelps,  6  Mad.  281.    Thomas  v.  Dan-  (e)  Potter  ▼.  Crandall,  Clarkei  119. 

niDg,  5  DeOez  d&  Smale,  618.  (/)  Clark«,  106. 

(e)  Nodine  t.  Greenfield,  7  Paige,  644.  (g)  Kelly  ▼.  Israeli  11  Paige,  147. 
Eagle  Fire  Ins.  Go.  ▼.  Cammet,  2  Bdw. 
127. 
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toin,  executed  under  its  seal  a  mortgage,  with  their  own  collat- 
eral bond,  and  pending  a  suit  commenced  by  other  persons  who 
claimed  to  be,  and  were  therein  adjudged  to  be,  the  rightful 
officers,  a  foreclosure  suit  was  brought  against  the  former  per- 
sons, to  which  the  latter  were  not  made  parties,  and  a  decree  of 
foreclosure  was  obtained ;  held  that  the  decree  was  irr^ular, 
and  must  be  set  aside,  and  the  bill  dismissed  without  costs,  and 
without  prejudice  to  the  mortgagee's  rights  to  proceed  thereaf- 
ter, at  law  or  in  equity,  for  the  recovery  of  his  debt.  (A) 

A  tenant  of  the  mortgagor,  or  a  person  who  has  gone  into 
possession  of  the  mortgaged  premises  under  the  mortgagor, 
subsequent  to  the  mortgage  but  before  the  commencement  of 
the  foreclosure  suit,  must  be  made  a  party  to  the  suit,  to  enable 
the  court  to  turn  him  out  of  possession  by  a  writ  of  assistance, 
upon  the  application  of  a  purchaser  under  the  decree,  (t) 

In  New  York  it  is  provided  by  the  revised  statutes  that  if  the 
mortgage  debt  be  secured  by  the  obligation  or  other  evidence  of 
debt  of  any  other  person  besides  the  mortgagor,  the  plaintiff 
may  make  such  person  a  party  to  the  bill,  and  the  court  may 
decree  payment  of  the  balance  of  such  debt  remaining  unsatis- 
fied^ after  a  sale  of  the  mortgaged  premises,  as  well  against  such 
other  person  as  the  mortgagor,  and  may  enforce  such  decree,  as 
in  other  cases.  (A;)  In  Chauncey  v.  LawrenceiJ)  the  court  say 
it  is  a  question  admitting  inquiry  whether  this  statutory  provis- 
ion remains  in  force,  unrepealed  by  the  code.  It  was  accordingly 
held,  in  that  case,  that  a  demurrer  to  the  complaint,  based  on 
the  supposition  that  it  has  been  repealed,  cannot  be  deemed 
palpably  frivolous. 

If  the  mortgagee  has  designedly  made  several  conveyances  in 
trust,  in  order  to  entangle  the  title,  and  to  render  it  difficult  for 
the  mortgagor  or  ^his  representatives  to  redeem,  the  court  will 
not  hold  the  plaintiff  bound  to  trace  out  all  the  persons  whp 
have  an  interest  in  such  trusts,  in  order  to  make  them  parties.(m) 


{K)  Brfndernagle   v.   Gemuin    Ret       (k)  2  R.  S.  191,  %  154. 
GhtiTcb,  1  Barb.  Cb.  16.  (Q  15  Ab.  106. 

(t)  Boynton  t.  J^ftckwAy,  10  Paige,        (m)  Yates  ?.  Hambly,  2  Atk.  287. 
807.    Onigcr  r.  Dtoiel,  1  McMullan, 
Ch.  167. 
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(b)  Adverse  claimants. 

The  complainant  cannot  make  a  person  who  claims  the  mort- 
gaged premises  adversely  to  both  the  mortgagor  and  the  mort- 
gagee a  party  defendant,  (n) 

And  where  one  who  is  made  a  defendant  as  a  subsequent  pur- 
chaser or  incumbrancer^  sets  up  in  his  answer  a  claim  adverse  to 
the  title  of  the  mortgagor,  and  anterior  to  the  mortgage,  the 
plaintiff  should  dismiss  the  bill  as  to  him,  unless  he  is  prepared 
to  prove  that  such  claim  in  fact  arose  subsequent  to  the  mort- 
gage, (o) 

(c)  Assignor  and  assignee. 

Where  a  mortgage  is  assigned  as  security  for  a  debt,  the 
assignor  is  a  necessary  party  to  the  assignee's  bill  of  foreclosure ; 
for  he  is  entitled  either  to  redeem  the  mortgage  on  paying  his 
debt,  or  to  show  that  he  has  paid  his  debt,  and  is  therefore  enti- 
tled to  a  re-assignment. (y)  So  where  the  assignor,  after  the 
transfer,  assigns  all  his  property,  including  his  interest  in  the 
mortgage,  to  trustees  for  the  benefit  of  all  his  creditors,  such 
trustees  are  necessary  parties  to  a  bill  filed  by  the  first  assignees 
to  foreclose  the  mortgage,  (y) 

Where  an  assignment  of  a  mortgage  is  in  trust  for  creditors, 
the  assignor  is  not  a  necessary  party ;  for  his  interest  is  only 
contingent.  And  it  is  especially  unnecessary  to  join  him  where 
it  appears  that  the  trust  will  absorb  the  whole  proceeds  of  the 
mortgage,  (r) 

Where  the  plaintiff  in  a  foreclosure  suit  assigned  all  his  interest 
in  the  suit  pendente  lite^  and  a  defendant  also  assigned  his 
interest  in  the  mean  time,  it  was  held  that  the  suit  could  not  be 
continued  by  and  against  the  original  parties ;  and  that  a  bill  in 
the  nature  of  a  revivor  and  supplement  must  be  filed,  making 
the  assignees  parties,  (d) 

If,  pending  a  foreclosure  suit,  the  mortgagor  makes  a  second 

(«)  Banks  v.  Walker,  8  Barb.  Ch.  438.  822.    Whitney  v.  McKinney,  7  id.  144. 

8.  0.  2  Sand.  Ch.  844.    Eagle  Fire  Co.  Kittle  v.  Van  Dyck,  1  Band.  Ch.  76. 

T.  Lent,  6  Paige,  685.    Holcomb  v.  Hoi-  (a)  Bard  v.  Poole,  12  N.  Y.  Rep.  495. 

comb,  2  Barb.  S.  C.  Rep.  20.    Corning  (r)  Christie  t.  Herrick,  1  Barb.  Ch. 

,▼.  Smith,  6  N.  T.  Rep.  82.  254. 

'^o)  Corning  T.  Smith,  supra.  («)  Van  Hook   ?.  Throckmorton,  8 

p)  Johnson  ▼/  Hart,  8  John.  Cas.  Paige,  88. 
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mortgage,  or  assigns  the  equity  of  redemption,  an  absolute  decree 
of  foreclosure,  against  the  mortgagor,  will  bind  the  second  mort- 
gagee, or  assignee  of  the  equity  of  redemption,  who  can  only 
have  the  benefit  of  a  title  so  gained,  by  filing  a  bill  for  that 
purpose.  (^) 

If  the  mortgagor  has  conveyed  his  interest  in  the  equity  of 
redemption,  the  assignee  must  be  made  a  party  to  a  suit  to  fore- 
close, though  the  mortgagor  is  still  liable,  upon  his  bond,  for  the 
deficiency,  (w) 

Where  the  owner  of  the  equity  of  redemption  is  decreed  to  be 
a  bankrupt,  during  the  pendency  of  a  suit  to  foreclose  a  mort- 
gage, the  assignee  in  bankruptcy  must  be  made  a  party  before 
a  decree  can  be  regularly  taken,  in  such  suit.(t;)  So  the  assignor 
of  a  bond  or  note,  the  payment  of  which  is  secured  by  a  mort- 
gage, should  be  made  a  party  to  a  suit  by  the  assignee  to 
foreclose  the  mortgage,  (w) 

If  the  mortgagor  has  conveyed  his  equity  of  redemption  abso- 
lutely, the  assignee  only  need  be  made  a  party  to  the  bill  to 
foreclose. (a;)  If  he  has  assigned  the  equity  in  the  different 
estates  mortgaged  to  several  persons,  they  must  all  be  brought 
before  the  court  as  parties,  if  the  foreclosure  of  all  the  estates  is 
80Ught.(^)  So  if  the  mortgagor  has  assigned  his  equity  abso- 
lutely to  several  persons  jointly,  they  must  all  be  made  par- 
ties, (z)  If  the  mortgagor  has  become  bankrupt,  and  his  estate 
is  assigned  under  the  bankrupt  laws,  his  assignees  only  need  be 
made  parties  to  the  bill,  (a) 

((f)  Executors  of  mortgagor. 

By  the  English  practice,  in  cases  of  foreclosure,  it  is  not 
necessary  to  make  the  executor  of  a  mortgagor  a  party ;  because 
the  bill  being  only  to  foreclose  the  equity  of  redemption,  the 
complainant  need  only  make  him  a  party  who  has  the  equity, 

(i)  Mitf.  Eq.  PI.  78.  Story's  £q.  PI.  Hoadley,  8  Blackf.  165.  Brown  t. 
^861.  Stead,  5  Sim.  585.    Swift  ▼.  EdBon,  5 


(u)  Reed  V.  Marble,  10  Paige,  409.        Conn.  Rep.  551. 
(v)  Anon.  10  Paige,  20.    1  Har.  Oh.        (y)  Id. 
Pr.:80.    Story's  Eq.  PI.  ^  197.  {z)  Ibi 


fO  Anon.  10  Paige,  20.    1  Har.  Oh.        (y)  Id.  J^  182, 197. 

ams  v.  Holbrook,  1  Har. 
Story's  Eq.  PI.  (  197.    Shaw  t.    Pr.  80.    Story's  Bq.  PJ.  ^^  182, 197. 
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VIZ.  the  heir.  (6)  The  English  cases  apply,  priDcipally,  to  strict 
foreclosures. (c)  The  executors  and  heirs  should  not  be  joined.(d) 
The  heir  is  the  only  necessary  party,  (e) 

When  partners,  who  are  also  joint  mortgagors,  convey  the 
mortgaged  premises,  and  one  of  them  dies  pending  a  suit  for 
foreclosure,  it  is  unnecessary  to  make  his  personal  representa- 
tives, or  heirs  at  law,  parties  to  the  suit.  The  debt  survives 
against  the  surviving  partners.  (/) 

In  New  York,  since  under  the  revised  statutes  an  assignee  of 
a  bond  and  mortgage  may  make  the  assignor,  who  guarantied 
their  collection,  a  party,  in  order  to  obtain  a  decree  over  against 
him  for  a  deficiency,  in  case  it  cannot  be  collected  by  an  execu- 
tion against  the  mortgagor,  the  personal  representatives  of  a 
mortgagor  or  guarantor  may  be  made  parties  for  the  purpose  of 
a  decree  for  a  deficiency,  to  be  paid  in  the  due  course  of  admin- 
istration. (^) 

If  the  mortgage  comprises  both  freehold  and  leasehold  estates, 
the  heir  and  the  personal  representative  must  both  be  made 
parties  to  the  bill  to  foreclose.  (%) 


(e)  Grantees. 

If  the  mortgagor's  grantee  of  the  premises  is  not  made  a  party 
to  a  bill  of  foreclosure,  the  decree  and  sale  will  be  void,  as  to 
him,  and  the  purchaser  cannot  protect  his  possession  against  the 
grantee,  for  he  is  not  an  assignee  of  the  mortgage,  (t)  But 
where  a  part  of  the  mortgaged  premises  have  been  conveyed  by 
the  mortgagor  subsequently  to  the  mortgage,  the  grantees  need 
not  be  made  parties  to  a  bill  by  the  mortgagee,  to  enforce  his 
mortgage  against  the  portion  not  conveyed,  (i)  So  where  a 
mortgagor  sold  the  mortgaged  premises  to  A.  who  assumed  the 


(h  Hinde'8  Ch.  Praa  9.  Knij;ht  y. 
Knight,  3  P.  Wras.  881.  Edw.  on  Par. 
91,    Story's  Eq.  PI.  ^  176. 

U)  1  P«ige,  286. 

(a)  Edw.  on  Par.  92.  Worthington 
T.  Lee,  2  Bland,  678. 

(e)  Ibid.  Graham  ▼.  Carter,  2  Hen. 
&  M.  6.  Magruder  t.  Ofi\itt,  Dudley 
Rep.  227.  Inge  ▼.  BoanimaQ|  2  Ala. 
Rep.  881. 


(/)  CttUam  ▼.  Batre,  1  Ala.  Rep.  (N. 
8.)  126. 

(^)  Leonard  y.  Morris,  9  Paige,  90. 
Brandred  v.  Walker,  1  Beasley,  (N.  J.) 
140.  Haffley  v.  Mafr,  18  Cat.  Rep.  18« 
Veach  ▼.  Schaup,  8  Clarke,  (Iowa)  194. 
Hodson  V.  Treat,  7  Wise.  Rep.  268. 

(h)  Robins  v.  Hodgson,  cited  1  Har. 
Ch.  Pr.  80.     Story's  Eq.  Pl.^196. 

ft)  Watoon  v.  Spence,  20  Wend.  260. 

[k)  Hosford  v.  Nichols,  1  Paige,  220. 
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mortgage  debt  fM3  part  of  the  coDBideration  of  the  purchase^  and 
A.  -afterwards  sold  to  B.  upon  the  same  terms,  it  was  held  that 
A.  was  not  a  proper  party  to  a  bill  of  foreclosure.  (Z)  But  in 
MiUs  Y.  Van  Voorh%8{m)  it  was  held  that  where,  upon  a  sale 
of  land,  a  mortgage  is  given  for  the  purchase  money,  the 
mortgagee  and  his  grantees  have  each  of  them  such  a  seisin 
of  the  equity  of  redemption  that  their  wives  will  be  entitled  to 
dower  in  the  portions  conveyed  to  their  respective  husbands, 
subject  to  the  payment  of  the  mortgage ;  and  that  the  wives  of 
such  grantees  were  therefore  necessary  parties  to  a  suit  for  the 
foreclosure  of  the  mortgage. 

A  party  with  whom  the  mortgagor  has  entered  into  a  writt^i 
contract  for  the  conveyance  of  the  premises  is  a  proper,  though 
perhaps  not  a  necessary,  party  defendant ;  and  the  court  may 
order  him  to  be  brought  iD,  before  a  final  determination  of  the 
cause,  (n) 

(/)  Onarantor. 

A  person  who  has  guarantied  the  payment  of  the  mortgage 
debt  may  be  made  a  party  to  a  foreclosure  suit,  to  enable  the 
plaintiff  to  have  a  decree  against  him  for  the  deficiency  of  the 
mortgaged  premises  to  pay  the  debt.(o)  As  where  a  mortgagee, 
upon  assigning  the  mortgage,  covenants  that  a  certain  sum  is 
due,  and  guaranties  the  payment.(^)  But  the  guarantor  in 
such  a  case  is  not  a  necessary  party.  (9) 

If  the  guarantor  is  dead,  his  personal  representatives  may  be 
made  parties,  (r) 

(gr)  Heirs  and  devisees. 

The  heir  or  devisee  of  the  mortgagor  who  dies  the  owner  of 
the  mortgaged  premises  is  an  indispensable  party  to  a  bill  to 
foreclose  the  mortgage.(«)    But  as  the  personal  representative 

(Z)  Lockwood  ▼.  Benedict,  8  Edw.  Ch.  (g)  Western  Reserve  Bank  t.  Potter, 

472.    Soule  v.  Albee,  81  Vt.  Rep.  142.  Clarke.  482. 

(m)  28  Barb.  126.  (r)  Leonard  t.  Morris,  supra, 

(n)  Crooke  v.  Higgins,  14  How.  Pr.  (s)  Srwin  t.  Fergsson,  6.  Ala.  Rep. 

Rep.  164.  168.    Edw.  Par.  92.    Story's  Eq.  PI. 

o)  Leonard  ▼.  Morris,  9  Paige,  90.  %  1^96.    Graha|Q  ?.  Carter,  2  Hen.  dt  M.  6. 
p)  Bristol  T.  Morgan,  8  Edw.  142. 
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of  a  deceased  mortgagee  fally  repreeents  hia  rights,  his  heirs 
ought  not  to  he  made  parties  tQ  a  hill  to  foreclose  a  prior  mort- 
gage. (^)  And  the  heirs  and  devisees  of  a  deceased  guarantor, 
having  no  interest  in  the  mortgaged  premises,  cannot  he  made 
parties  for  the  purpose  of  reaching  real  estate  descended  or 
devised  to  them,  to  satisfy  an  anticipated  deficiency  upon  the 
sale  of  the  mortgaged  premises#(tf)  To  authorize  the  filing  of  a 
bill  against  heirs  or  devisees,  to  obtain  satisfaction  of  a  debt 
which  is  not  a  specific  lien  upon  the  estate  descended  or  devised 
to  them,  the  complainant  must  show  by  his  bill  that  the  per- 
sonal estate  of  the  decedent  was  not  sufiKcient  to  pay  the  debt, 
or  that  the  complainant  has  actually  exhausted  his  remedy 
against  the  personal  estate  and  the  personal  representatives  and 
the  next  of  kin  &c.(v)  Where  the  bill  alleges  that  the  mort- 
gagor, in  his  Ufetime,  assigned  his  interest,  and  this  is  not  con- 
troverted, the  heirs  of  the  mortgagor  are  not  necessary  partie8.(u;) 

The  heir  of  the  mortgagee,  in  possession,  is  a  necessary  party, 
either  as  plain tiif  or  defendant,  (x) 

If  the  mortgage  comprises  both  freehold  and  leasehold  estates, 
the  heir  and  the  personal  representative  must  both  be  made 
partiea  to  a  bill  of  foreclosure.  (9) 

If  the  equity  of  redemption  belongs  to  different  persons  as 
devisees  or  as  legatees,  having  chaises  thereon,  all  of  them 
should  be  joined  as  defendants.  («) 

(A)  Incumbrancers, 

On  a  bill  for  the  foreclosure  and  sale  of  mortgaged  premises, 
all  incumbrancers,  existing  at  the  time  of  filing  the  bill,  must 
be  made  parties,  or  they  will  not  be  bound  by  the  decree,  (a) 
All  the  judgment  creditors  of  the  mortgagor  are  necessary  par- 
ties, whether  their  judgments  are  prior  or  subsequent  to  the 
plaintiffs  demand,  and  whether  they  are  a  lien  upon  l^alor  equit- 


(i)  Shaw  T.  McNiah,  1  Barb.  Ch.  326-  (z)  McOown  ▼.  Yerks,  6  John.  Ch. 

(ii)  Leonard  t.  Morris,  9  Paige,  90.  460. 

(v)  Ibid.  (a)  Haines  v.  Beach,  8  John.  Ch.  459. 

(ur)  Wilkins  ▼.  Wilkins,  4  Porter,  246.  Ensworth  ▼.  Lambert,  5  id.  605.    Jud- 

(x)  10  Ala.  Rep.  288.  son  y.  Emanuel,  1  Ala.  R.  (N.  S.)  598. 

(y)  Story's  Eq.  PI.  ^  196.  Brainard  ▼.  Cooper,  10  N.  Y.  Rep.  866. 

Story's  Eq.  Pi.  i  192. 
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able  estates.  This  doctrine  rests  upon  a  perfectly  valid  foundation, 
whether  referred  to  the  general  principles  of  oourts  of  equity,  or 
to  the  effect  of  the  statute  3  and  4  Vict,  o,  105,  8.  22.(6)  But 
where  a  prior  mortgagee  is  not  made  a  party  to  a  bill  by  a  sub- 
sequent mortgagee  to  foreclose  his  mortgage,  and  a  decree  of 
foreclosure  and  sale  is  made  with  the  consent  of  the  mortgagor, 
it  not  appearing  in  the  case  that  there  is  a  prior  mortgage,  the 
proceedings  will  not  be  set  aside  at  the  instance  of  the  mortga* 
gor,  for  the  purpose  of  letting  in  the  prior  mortgagee ;  unless  it 
be  necessary  to  prevent  irremediable  mischief. (c) 

In  Oayle  v.  TotUmin(d)  a  bill  to  foreclose  a  mortgage  showed 
that  there  was  a  prior  incumbrancer,  who  was  not  made  a  party. 
The  answer  denied  that  there  was  such  prior  incumbrancer,  and 
alleged  that  his  claim  had  been  paid.  The  defendant  also 
demurred  to  the  bill,  for  want  of  proper  parties.  Held  that  as 
the  answer  showed  that  the  debt  of  the  prior  incumbrancer  had 
been  paid,  there  was  no  necessity  of  making  him  a  party ;  not- 
withstanding the  allegation  in  the  bill;  but  that  a  general 
demurrer  without  answer  would  have  been  sustained. 

In  Bishop  of  Winchester  v.  Beaver(e)  the  court  ordered  a 
bill  of  foreclosure  to  stand  over  to  make  a  judgment  creditor,  the 
only  incumbrancer  not  before  the  court,  a  party  ;  but  would  not 
adopt  as  a  general  rule  the  usual  practice  to  make  all  incum- 
brancers parties. 

Legatees  whose  legacies  are  a  prior  incumbrance  upon  the 
premises  must  be  made  parties ;  though  in  case  of  a  technical 
foreclosure  it  seems  that  they  need  not  be  joined. (/) 

An  admitted  prior  mortgagee  not  being  a  necessary  party,  if 
he  dies  or  his  interest  devolves  on  another  pending  the  suit, 
the  proceedings  may  go  on  without  reviving  or  continuing  them 
against  his  successor. (^) 

A  second  incumbrancer  not  having  disclaimed  interest,  by 
answer,  must  remain  a  party.  (A) 

(h)  Rolleston  y.  Morton,  1  Dr.  &,  War.  (e)  8  Ve«.  814. 

171.    S.  C.  1  Con.  &.  L.  252.    4  Ir.  £q.  ( /)  McOown  ▼.  Terks,  6  John.  Ch. 

Rep.  149.    11  Wheat.  804.  460. 

(c)  Finley  t.  Bank  of  United  Btate^  (g)  Hancock  t.  Hancock,  22  K.  T. 
11  Wheat.  804.  Rep.  568. 

(d)  5  Ala.  Rep.  284.  (h)  McNab  t.  Mensal,  Taml.  876. 
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If  a  second  mortgagee  brings  a  suit  to  foreclose^  against  the 
mortgagor  and  a  third  mortgagee,  this  is  an  exception  to  the 
general  rule,  and  the  first  mortgagee  need  not  be  made  a  par* 
t7.(i)  And  whenever  the  first  mortgagee  is  not  subject  to  the 
jarisdiction  of  the  court,  and  cannot  be  joined  without  defeat^ 
ing  such  jurisdiction,  and  the  validity  of  his  incumbrance  is 
not  disputed,  he  need  not  be  a  party  to  a  bill  by  a  second  mort- 
gagee. (A;)  Story  says  it  may  now  well  be  doubted  whether  in 
any  case  it  is  necessary  for  a  puisne  mortgagee,  who  seeks  to 
sustain  a  bill  of  foreclosure  against  the  mortgagor  and  subse- 
quent mortgagees  to  himself,  to  make  any  prior  mortgagee  to 
himself  a  party  to  the  bill.(Z) 

If  any  incumbrancers  (whether  prior  or  subsequent)  are 
omitted  to  be  made  parties,  the  decree  of  foreclosure  will  not 
bind  them ;  neither  will  a  decree  of  sale.  The  prior  incum- 
brancers are  not  bound,  because  their  rights  are  paramount  to 
those  of  the  foreclosing  party  ;(m)  and  the  subsequent  incum- 
brancers are  not  bound,  because  their  interests  would  otherwise 
be  concluded  without  any  opportunity  to  assert  or  protect 
them.(n) 

Incumbrancers,  who  become  such  pendente  lite^  are  not  deem- 
ed necessary  parties,  although  they  are  bound  by  the  decree ; 
for  they  can  claim  nothing  except  what  belonged  to  the  person 
under  whom  they  assert  title,  since  the  purchase  with  construc- 
tive notice ;  and  there  would  be  no  end  to  suits,  if  a  mortgagor 
might,  by  new  incumbrances,  created  pendente  lUe^  require  all 
such  incumbrancers  to  be  made  parties,  (o) 

(t)  Mortgagor  and  hia  wife. 

The  mortgagor  is  a  necessary  party  to  a  bill  of  foreclosure, 
whenever  he  possesses  any  right,  which  may  be  afifected  by  the 

(«)  Rose  r.  Page,  2  Sim.  471.    Dela-  8  Swanst  144.    Shepherd  t.  Gwinnett, 

here  v.  Norwood,  8  Swanat  144.  8  id.  151. 

(k)  Hagan  ?.  Walker,  14  How.  (V,  (n)  Haines  t.  Beach,  8  John.  Ch.  469. 

S.)  87.  Draper  ▼.  Jennings,  2  Vern.  618.    Gk>d- 

(l)  Story's  Eq.  PI.  ^  198.    And  see  frey  v.  Chadwell,  Id.  601. 

Richards   v.  Cooper,  5  Bearan,    804.  (o)  Story's  Eq.  PI.  ^  194.    Bishop  of 

Blade  t.  Rigg,  8  Hare,  86,  88.  Winchester  t.  Paine,  11  Yes.  194.   (krt^ 

(m)  Finley  t.  Bank  of  United  States,  v.  Ward,  2  Atk.  if  4     AdaiM  ▼  Paynler, 

11  Wheat  804.    I>elabere  ▼.  Norwood,  1  CoUi  682. 
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decree.  (^)  Bat  if  he  has  oonveyed  the  equity  of  redemption, 
abeolutely,  he  need  not  be  made  a  party  to  a  siiit  against  the 
assignee,  for  foreclosure  of  the  mortgage ;  unless  the  mortgagor 
warranted  the  title  to  snch  assignee.  (9)  A  debtor  executed  a 
mortgage  to  secure  the  debt,  and  a  third  person,  as  surety  for 
the  debtor,  executed  a  mortgage  to  secure  the  same  debt  The 
debtor  assigned  the  equity  of  redemption  in  his  mortgage,  and 
removed  out  of  the  jurisdiction  of  the  court.  Held  that  he  was 
not  a  necessary  party  to  a  suit  to  foreclose  the  mortgage  given 
by  the  surety,  (r) 

Where  a  mortgagor  has  parted  with  all  his  interest  in  the 
mortgaged  premises,  he  is  still  a  proper  party  to  a  bill  to  fore- 
close the  mortgage,  though  not  a  necessary  party.  («) 

In  Stokes  v.  Clendon(t)  there  was  a  principal  mortgagor,  and 
another  mortgagor  of  an  estate  as  a  collateral  security.  It  was 
determined  that  a  bill  of  foreclosure  against  the  principal,  only, 
could  not  be  sustained,  without  making  the  other  mortgagor  a 
party;  because  the  other  mortgagor  has  a  right  to  redeem  and 
be  present  at  the  account,  to  prevent  the  burthen  ultimately 
falling  on  his  own  estate,  or  at  least  falling  upon  it  to  a  larger 
amount  than  the  first  estate  might  be  sufficient  to  satisfy.  And 
the  cause  was  ordered  to  stand  over,  for  want  of  parties. 

A  mortgagor,  where  the  equity  of  redemption  has  been  sold 
under  an  execution  at  law,  has  by  the  statute  of  New  York  one 
year  from  the  sale  in  which  to  redeem  the  land ;  and  therefore 
he  must  be  made  a  party  to  a  bill  of  foreclosure  filed  within  that 
year.  For  he  has  an  existing  right  (of  which  he  cannot  be 
divested  within  that  period,  save  by  a  decree  of  foreclosure)  to 
redeem  the  property  from  the  effects  of  the  sheriff's  sale,  and 
also  to  redeem  the  premises  from  the  mortgage  incumbrance. 
In  a  case  of  this  kind  it  was  ordered  ^^  that  the  case  stand  over, 
with  liberty  to  the  plaintiff  to  amend  his  bill  by  making  the 
said  mortgagor  a  party  thereto,  or  otherwise,  as  he  shall  be 
advised."(«) 

(p)  Hadock  v.  Smith,  4  John.  Ch.  («)  Chester  t.  Kin?,  1  Green  Ch.  405. 

649.    Farmer  ?.  Onrtia,  2  Sim.  466.  Treeland  y,  Lonbat,  Id.  104. 

(9)  Bigelow  ▼.  Bush,  6  Paige,  343.  (i)  »  Swanst.  151,  note. 

Drury  v.  Clark,  16  How.  Pr.  Eep.  424.  (u)  Hallock  ▼.  Smith,  4  John.  Ch.  649. 

(r)  Ibid. 
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The  wife's  inchoate  right  of  dower  makes  her  a  necessary 
party  to  a  bill  filed  while  her  husband  is  living,  to  foreclose  a 
mortgage  executed  by  her  husband  and  herself,  (v)  ^ 

The  mortgagor  is  a  necessary  party  to  a  bill  by  a  second  mort* 
gagee  to  redeem  the  first  mortgage  and  foreclose  the  equity  of 
redemption.  («;) 

The  original  mortgagor,  or  any  other  person  whose  equitable 
claim  is  already  barred,  is  not  a  necessary  party  to  a  bill  for 
strict  foreclosure,  filed  by  one  who  purchased  at  a  sale  under  a 
statute  foreclosure,  (a;) 

(k)  Mortgagees. 

Where  a  mortgagee  assigns  the  mortgage  absolutely,  it  is  not 
necessary,  or  proper,  to  make  him  a  party  to  a  suit  for  the  fore- 
closure of  the  mortgage,  even  though  he  guarantied  the  payment 
of  the  mortgage  debt  to  the  assignee.  (^)  Yet  where  a  mortgagor 
executed  to  the  mortgagee  a  lease  of  the  mortgaged  premises, 
simultaneously  with  the  execution  of  the  mortgage,  the  mort- 
gagee was  held  to  be  a  proper  party  to  a  suit  for  an  account  of 
the  amount  due  upon  the  mortgage,  and  also  upon  the  lease, 
though  he  had  previously  assigned  all  bis  interest  in  the  mort- 

gage.(«) 

Mortgaged  premises  were  assigned  to  the  mortgagee  and 
another  person,  as  trustees,  for  the  payment  of  the  bond  debt 
and  the  debts  of  other  creditors.  In  an  action  to  foreclose  the 
mortgage,  it  was  held  that  the  co- trustee  of  the  mortgagee  must 
be  made  a  party  defendant,  (a) 

An  admitted  prior  mortgagee  is  not  a  necessary  party  to  a 
foreclosure  suit.(&) 

A  mortgagor  defendant  cannot  insist  that  a  mortgagee,  under 
a  mortgage  older  than  the  mortgagor's  title,  sliall  be  made  a  party 
defendant  in  a  suit  to  foreclose  a  mortgage  for  the  purchase 

(v)  Denton  t.  Nanny,  8  Barb.  618.  1  Clarke,  432.    Whitney  ▼.  McKinney, 

MiUa  y.  Van  Voorhis,  10  Ab.  Pr.  Rep.  7  John.  Ch.  144.    Edw.  on  Par.  93. 
162.    S.  C.  20  N.  Y.  Rep.  412.    11  Sme.        (z)  Wolcott  v.  Sullivan,  1  Edw.  Ch. 

&  Mar.  36.  899. 

(ic)  Parmer  v.  Curtis.  2  Sim.  466.  (o)  Paton  v.  Murray,  6  Paijre,  474. 

(z)  Benedict  v.  Oilman,  4  Paige,  58.        (b)  Hancock  t.  Hancock,  22  N.  T. 

(y)  Hosford  ▼.  Nichols,  1  Paige,  220.  Rep.  571. 
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money,  unless  in  his  answer  he  tnakes  some  claim  in  relation  to 
such  prior  incumbrance,  to  show  that  it  should  be  taken  into 
consideration  in  the  decree,  (c) 

A  mortgagee  who  has  assigned  his  mortgage  by  an  instrument 
not  under  seal,  and  in  whom  the  legal  title  to  the  premises  still 
remains,  is  not  a  necessary  party  to  a  bill  by  the  assignee,  to 
foreclose  the  mortgage,  (rf) 

But  though  a  junior  mortgagee  may  be  a  proper  and  necessary 
party,  if  known  to  the  senior  mortgagee,  in  his  suit  for  a  fore* 
closure  and  sale,  it  does  not  follow  that  if  he  be  not  known,  and 
a  decree  of  foreclosure  and  sale  be  made,  an  innocent  purchaser 
should  be  deprived  of  the  benefit  of  his  purchase,  (e) 

(l)  Owner  of  the  equity  of  redemption. 

The  owner  of  the  equity  of  redemption  is  a  necessary  party  to 
a  foreclosure  suit.(/) 

Where  a  mortgagor  has  assigned  the  equity  of  redemption  to 
the  mortgagee  and  another,  and  the  survivor  of  them,  in  trust 
for  creditors,  the  co-trustee  is  a  necessary  party  to  a  suit  for  the 
foreclosure  of  the  mortgage. (y)  If  the  mortgagor's  grantee  of 
the  premises  is  not  made  a  party,  the  decree  and  sale  will  be  void 
as  to  him,  and  the  purchaser  cannot  protect  his  possession 
against  the  grantee,  for  he  is  not  an  assignee  of  the  mortgage.(&) 

In  general  all  persons  having  an  interest  in  the  equity  of 
redemption,  though  it  be  as  cestuis  que  trusty  must  be  made 
parties  to  a  bill  of  foreclosure.  Where  infants  having  an  equi- 
table vested  remainder  in  fee,  liable  to  be  defeated  by  their  dying 
in  the  lifetime  of  the  equitable  tenant  for  life,  were  not  made 
parties,  it  was  held  that  they  were  not  bound  by  the  decree. (t) 
Where  there  are  several  future  and  contingent  interests  in  the 
equity  of  redemption,  it  is  not  necessary,  in  a  bill  of  foreclosure, 
to  make  every  person  having  a  future  and  contingent  interest  in 
the  mortgaged  premises  a  party  to  the  bill  of  foreclosure ;  but  it 

(c)  Western  Reserve  Bank  t.  Potter,        (a)  Paton  ▼.  Murray,  6  PaSse,  474. 
Clarke,  482.  (A)  Watson  v.  Spence,  20  Wend.  260. 

(d)  Parker  v.  Stevens,  2  Green  Ch.  66.        (t)  Williamson  ▼.  Field,  2  Sand.Ch. 
U)  4  B.  Monroe,  40.  688. 

(/)  Reed  v.  Marble,  10  Paige,  400. 
Hall  ▼.  Nelson,  28  Barb.  88. 
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is  sufficient  if  the  person  who  has  the  first  vested  estate  of 
inheritance,  and  all  other  persons  having  or  claiming  prior 
rights  or  interests  in  the  premises,  are  brought  before  the 
court,  (i) 

One  who  purchases  the  mortgaged  premises  at  a  sheriff's  sale 
before  the  filing  of  a  bill  of  foreclosure,  is  a  necessary  party  to 
the  bill,  though  he  did  not  obtain  a  deed  from  the  sheriff  until 
after  the  bill  and  notice  of  lis  pendens  were  filed.  (Q  But  a 
purchaser  of  the  equity  of  redemption  who  covenants  with  the 
mortgagor  to  pay  the  mortgage  debt,  and  thereafter  conveys  the 
land,  is  not  a  proper  party  to  the  bill  of  foreclosure,  for  he  is  not 
liable  in  such  suit,  for  the  deficiency. (m) 

The  personal  representatives  of  a  deceased  executor  are  necest 
sary  parties  to  a  suit  brought  by  an  administrator  with  the  will 
annexed,  to  foreclose  a  mortgage  given  to  the  deceased  as  ^'act^ 
ing  executor"  &c.(») 

If  the  equity  of  redemption  has  been  conveyed  or  devised  to  a 
trustee,  in  trust,  it  will  not  be  sufficient  to  bring  him  before  the 
court ;  but  the  cestuis  que  trust  also  should  be  made  parties. (o) 
But  if  the  cestuis  que  trust  are  brought  before  the  court,  it 
seems  that  the  trustees  are  not  indispensable  parties.  (;?) 


Section  12. 

HEIRS,  DEYIBEES  AND  DISTRIBUTEES. 

It  %eevfis  that  the  heir  and  the  personal  representative  of  a 
deceased  person  cannot  be  joined,  in  a  suit  brought  by  a  creditor, 
ifnd^r  the  statute,  to  charge  the  heir  in  respect  to  lands 
despended.  But  all  the  heirs  must  be  joined.(a)  And  in  order 
to  charge  the  latter  it  must  be  shown  either  that  the  personal 

{k)  Nodine  ▼.  Greenfield,  7  Paige,  544.  Dunning,  5  DeQex  &  Smale,  618.    8.  C. 

(2)  New  York  Life  Ins.  and  Trust  Co.  19  Sng.  Law  and  £q.  Rep.  816.    Coles 

V,  Bailey,  8  Edw.  416.  v.  Forrest,  100  Beav.  862. 

(m)  {iOckWood  ▼.  Benedict,  8  Edw,  (p)  Slade  v.  Riffg,  supra.    HoIlaD4 

472.  V,  Baker,  8  Hare,  68. 

(n)  Peck  ▼.  Mallans,  10  N.  Y.  I^ep,  609.  (a)  Mersereau  v.  Ryerss,  8  N.  Y.  Eep. 

.     (o)  Calverley  ▼.  Phelps,  6  Mad.  281.  261.    Butts  ▼.  Genung,  6  Paige,  254. 

Slade  T.  Rigg,  8  Hare,  86.    Thomas  v.  Parsons  ?,  Bpwne,  7  id.  864. 
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assets  of  the  deceased  were  not  sofficient  to  pay  his  debts,  or 
that  after  due  proceedings  before  the  proper  surrogate's  court, 
and  at  law,  the  creditor  has  been  unable  to  collect  the  debt,  or 
some  part  thereof,  from  the  personal  representative.  (&) 

Nor  can  a  creditor  file  a  bill  against  devisees  and  heirs  jointly ; 
unless  he  avers  therein  that  the  real  estate  descended  to  the 
heirs  was  insufficient  to  pay  the  debts  of  the  deceased  which 
remained  after  exhausting  the  remedy  of  the  creditors  against 
the  personal  estate,  (c)  Each  creditor,  under  the  provisions  of 
the  revised  statute  of  New  York,  must  proceed  separately  to 
recover  a  judgment  or  decree,  to  obtain  a  ratable  proportion  of 
his  debt  against  the  heirs  or  devisees  respectively.  ((Q  To  entitle 
a  creditor  of  the  testator  to  file  a  bill  against  the  devisees,  for 
the  recovery  of  his  debt  out  of  the  real  estate  devised,  he  must 
not  only  show  that  the  personal  estate  was  not  sufficient  to  pay 
the  debts ;  or  that  he  has  exhausted  his  remedy  against  the 
personal  representatives  of  the  decedent ;  but  he  must  also  show 
that  the  real  estate  which  descended  to  the  heirs  at  law  was 
insufficient ;  or  that  he  has  exhausted  his  remedy  against  such 
heirs,  (e) 

To  a  bill  respecting  real  estate,  the  heirs  should  be  made  par- 
ties;(/)  as  to  a  bill  praying  for  the  sale  of  land  devised  to  be 
sold;(^)  or  to  a  suit  brought  by  the  executor  to  subject  land 
sold  by  the  testator  to  the  payment  of  the  purchase  money.  (A) 
So,  to  a  bill  by  the  administrator  of  a  vendor,  against  the  pur- 
chaser, to  enforce  the  specific  performance  of  a  contract  for  the 
sale  of  land,  the  heir  or  devisee  of  the  deceased  vendor  should  be 
made  a  party,  either  as  plain tifi*  or  defendant. (t)  So  if  the  vendee 
should  die,  on  a  like  bill,  filed  by  the  vendor,  or  his  personal 
representatives,  seeking  to  enforce  the  lien  for  the  purchase 
money  on  the  land,  the  heirs,  (or  devisees  if  any)  of  the  vendee, 
as  well  as  his  executors,  should  be  made  parties. (A:) 

(h)  8  N.  Y.  Rep.  261.  (a)  4  J.  J.  Marsh.  281. 

{e)  Schermerhorn  r.  Barhydt,  9  Paige,  (h)  5  Litt.  58. 

28.    Wambaugh  ▼.  Gates,  1  How.  Ap.  (t)  Roberts  v.  Marchant,  1  Hare,  547. 

Gas.  247.  4  Scan.  462.    Story's  Eq.  PJ.  $  160, 177,  a. 

[d)  Ibid.  (k)  TowDsend  v.  Champemowne,  9^ 

[e)  Ibid.  Price,  130.    Story's  Equitv  PI.  ^  177. 
;/)  2  Ala.  Rep.  671.    Story's  Eq.  PI.  Smith  v.  Hibbard,  2  Dick.  730. 

^176.    8  Litt.  866.    7  J.  J.  Manh.  482. 


DXFENDAKT8.  505 

But  it  seems  that  heirs  are  not  necessary  parties  to  a  bill  to 
obtain  payment  of  a  debt  out  of  real  estate  upon  which  the  debt 
is  specially  charged  by  the  will  of  the  testator,  and  which  real 
estate  is  the  principal  ftmd  for  the  payment  of  such  debi(0 

To  a  bill  to  enforce  a  vendor's  lien,  the  heirs  of  one  of  several 
mortgagees  of  the  vendee  are  necessary  parties,  (m)  and  to  a  bill 
filed  by  an  heir,  to  avoid  a  deed  of  his  ancestor  obtained  by 
fraud,  all  the  other  heirs  or  devistes  should  be  made  parties.(n) 
But  the  heirs  need  not  be  made  parties  to  a  suit  relating  exclu- 
sively to  the  personalty ;  the  personal  estate  4>eing  represented 
by  the  executor,  (o) 

In  New  York,  by  the  revised  statutes,  heirs  who  may  be  liable 
to  the  creditors  of  the  deceased,  in  consequence  of  lands  having 
descended  to  them,  are  to  be  prosecuted  jointly^  in  a  court  of 
equity.  And  suits  against  heirs  or  devisees  are  not  to  be  delayed, 
nor  the  remedy  of  the  plaintifb  suspended,  by  reason  of  the 
in&ncy  of  any  such  heir  or  devisee,  (p) 

In  a  bill  of  forecloiBure,  where  the  mortgagor  is  dead,  it  is  suf- 
ficient to  make  his  heir,  only,  a  party,  (j^) 

Generally,  where  lands  are  devised  to  pay  debts,  if  creditors 
bring  a  suit  to  compel  a  sale,  the  heir  is  to  be  made  a  party. 
Otherwise,  in  case  of  a  trust  created  by  deed  to  pay  debts,  (r) 

Where  one  bound  himself  and  his  heirs,  in  a  bond,  and  de- 
vised his  lands  to  J.  S.,  and  a  suit  was  brought  by  the  obligee  in 
the  bond  to  affect  the  real  estate  in  the  hands  of  the  devisee,  it 
was  held  that  the  devisor's  heir  must  be  a  party,  (a) 
'  In  Barker  v.  8tricUand{t)  the  plaintiff  claimed  upon  the 
decease  of  the  testator's  widow,  to  be  entitled  to  a  messuage,  as 
^e  only  surviving  cestui  que  trust  in  remainder,  under  the  trusts 
Hji  the  will.  It  appeared  by  the  bill  that  the  testator  had  no 
right  to  devise  the  messuage,  but  that  his  widow  became  enti- 

1)  Smith  ▼.  Wyckoff,  11  Paige,  49.  (q}  8  P.  Wms.  884,  note  a.    Hinde's 

[m)  6  B.  Monroe,  74.  Pr.  9.    Wiser  y.  Blacbly,  1  John.  Ch. 

[»)  2  Green  Cb.  Bepw  206.    Living-  487.    Cumberland  v.  Codrington,  8  id. 

•ton  T.  Pern  Iron  Company,  2  Paige,  890.  252. 

Story's  Eq.  PL  (  160.    Harding  t.  Han-  (r)  Harris  t.  Ingledew,  8  P.  Wms.  91. 

dy,  11  Wheat.  104.  («)  Gamier  v.  Wade,  1  P.  Wms.  99. 

(o)  1  McCord's  Ch.  280.  Warren  ▼.  Stawell,  2  Atk.  126. 

(p)  2  B.  S.  454,  $  42,  &c  (i)  8  Jur.  1047. 
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tied  to  it  by  survivorship.  The  widow^  however,  took  certain 
benefits  under  the  will,  and,  as  was  alleged  in  the  bill,  had 
elected  to  take  thereunder.  The  bill  was  filed  against  a  mort- 
gagee, in  whom  the  legal  estate  was  vested,  and  against  a  solicitor 
having  custody  of  the  deeds.  Held,  upon  demurrer  by  the  soli- 
citor, that  the  suit  could  be  sustained  against  him ;  that  as  the 
bill  did  not  seek  to  establish  the  will,  the  heir  at  law  of  the  tes- 
tator was  not  a  necessary  party ;  and  that  the  absence  of  the 
heir  at  law  of  the  testator^s  widow  from  the  record  was  satisfac- 
torily accounted  for  by  an  allegation  in  the  bill  that  the  plain- 
tiff had  been  unable  to  discover  who  was  the  heir  at  law. 

The  heir  of  the  mortgagee,  to  whom  the  legal  estate  in  the 
mortgaged  premises  has  descended  is  a  necessary  party  to  a  bill 
of  foreclosure,  filed  by  the  executor  of  the  mortgagee,  (tf)  In  a 
creditor's  suit  for  the  sale  of  the  real  estate,  where  there  was  no 
personalty,  and  the  executors  refused  to  prove  the  will,  it  was 
decided  that  the  heir  at  law  must  be  a  party,  and  administration 
with  the  will  annexed  obtained,  in  order  to  show  a  deficiency  of 
assets,  (v)  A  second  mortgagee,  to  redeem  a  prior  mortgage, 
must  make  the  heir  of  the  mortgagor  a  party,  though  the  second 
mortgage  is  only  of  a  part  of  the  estates  comprised  in  the  first, 
and  under  fTdifferent  title.(u;)  On  a  bill  filed  on  behalf  of  younger 
children,  to  raise  portions  out  of  the  real  estate,  the  infant  heir 
should  be  made  a  defendant,  (x)  On  a  bill  filed  by  a  second 
mortgagee,  to  redeem  the  first  mortgage,  the  mortgagee  or  his 
heirs  must  be  before  the  court.  (^)  Though,  at  law,  a  specialty 
creditor  may  sue  either  the  heir  or  executor,  yet,  in  equity,  he 
must  make  both  parties,  (s) 

But  in  a  suit  by  persons  interested  under  a  will,  to  administer 
the  real  and  personal  estate  of  the  testator,  it  is  not  necessary  to 
make  the  heir  at  law  a  party,  or  to  prove  the  will. (a)  So,  in  a 
suit  by  a  prior  mortgagee,  for  a  foreclosure  and  sale,  the  heir  of  the 

(u)  Scott  y.  Nicoll,  8  Bun.  476.  (y)  Fell  ▼.  Brown,  2  Bro.  C.  C.  276. 

[v)  Foi*dham  ▼.  Rolfe,  Taml.  9.  {z)  Madox  ▼.  Jackson,  8  Atk.  406. 

{te)  Palk  ▼.  Lord  Clinton,  12  Yes.  48.  And  see  Plnnket  ▼.  Parson,  2  Atk.  61. 
Ix)  Plunl(et  ▼.  Joice,  2  8ch.  dt  Lef.        (a)  Marriott  ▼.  Marriotti  15  L.  J.  (N. 

169.  S.)  422. 
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mortgagee  of  the  equity  of  redemption  is  not  a  necessarjr  party,  (ft) 
The  right  to  set  aside  a  conveyance  improperly  obtained  by  a 
solicitor  from  his  client,  is  devisable,  and  the  heir  at  law  is  not 
a  necessary  party  to  a  suit  by  the  devisee,  to  set  it  aside,  (c) 
And  real  estate  in  India  being  made  by  statate  personal  assets 
for  the  payment  of  the  debts  of  a  deceased  debtor,  it  is  unne- 
cessary to  make  th«  debtor's  heir  at  law  a  party  to  a  suit  insti- 
tuted for  the  administration  of  the  assets.  (c2)  So  where  a  tes^ 
tator  directed  his  trustees  to  invest  his  personal  estate,  as  soon 
after  his  death  as  a  convenient  purchase  could  be  found,  in  real 
estate,  and  settle  it  according  to  certain  limitations ;  and  these 
limitations  having  become  exhausted  before  the  personal  estate 
had  become  exhausted ;  it  was  held  that  the  heir  at  law  of  the 
testator  was  not  a  necessary  party  to  a  suit  to  have  the  rights  to 
the  fund  declared,  (e)  Every  devisee  of  a  mortgaged  estate,  that 
brings  a  bill  to  redeem,  need  not  make  the  hegr  at  law  a  party. 
If  the  plaintiff  claims  to  have  the  will  established,  it  is  neces- 
sary ;  if  only  a  title  under  the  will,  it  is  not.(/)  So,  to  a  bill 
against  executors  of  one  on  whose  land  annuities  were  charged, 
seeking  arrears  accrued  due  in  the  life  of  the  testator^  the  heir 
need  not  be  a  party ;  but  for  arrears  since  the  testator's  death, 
he  must.($r) 

Creditors  may  file  a  bill  against  heirs  and  devisees,  for  an 
account,  and  sale,  and  distribution  of  the  real  estate ;  but  a 
decree  for  a  sale  will  not  be  made  until  the  deficiency  of  the 
personal  property  be  ascertained.  (/») 

A  bill  will  lie  against  the  heirs  or  devisees  of  an  obligor  in  a 
joint  and  several  bond,  the  other  obligor  being  also  made  a  party, 
though  the  legal  remedy  has  not  been  exhausted  against  the 
survivor,  (i) 

The  devisee  of  the  equity  of  redemption  in  trust  for  other 
persons,  is  a  necessary  party  to  a  foreclosae  suit. (2;)    And  all 

(b)  Whitler  t.  Halliday,  4  Dr.  Sl  War.  (/)  Lewis  ▼.  Nannie,  2  Yes.  481. 
287.  ia)  Weston  t.  Bowes,  9  Mod.  309. 

(c)  UiypfD|rton  ▼.  Bullen,  2  Dr.  &  War.  *    (a)  Thoropton  t.  Bro#n,  4  John.  619L 
1S4.    8.  C.  1  Con.  6b  L.  291.  it)  Valentine  t.  FarHngton,  2  Edw.  68. 

((2)  Story  y.  Fry,  1  T.  d&  Col.  608.       (k)  Scully  t.  Scnllr,  8  Ir.  Eq.  Bep. 
8.  C.  6  Jnr.  1029.  494. 

(e)  Hereford  v.  BaTenhUI.  1  Bear. 
481. 
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the  devisees  are  necessary  parties  to  a  bill  to  set  aside  a  nill  ;(2) 
or  to  enjoin  executors  fix>m  selling  lands  belonging  to  the  testa- 
tor's estate,  (m) 

Distributees  of  an  estate  are  necessary  parties  to  a  bill  against 
an  administrator,  to  [charge  the  estate  with  an  annual  pay- 
ment^ to  preserve  the  re8idue.(n)  To  a  bill  for  distribution 
of  an  estate^  all  the  distributees  are  necessary  parties,  (o)  So  to 
a  bill  by  the  widow  of  the  intestate,  against  the  administretor, 
to  recover  her  share  of  the  estate,  (p)  Where  the  ultixnte  limi- 
tation of  a  l^acy  was  to  a  party's  **  personal  representatives  or 
next  of  kin ;"  held  that  both  classes  must  be  made  parties  to  a 
suit  affecting  the  fund.(^)  If,  in  an  administration  suit  insti- 
tuted by  the  next  of  kin  of  a  testator  at  his  death,  the  question 
is  whether  the  testator,  by  the  words  *^  my  next  of  kin,"  meant 
his  next  of  kin  at  his  death  or  at  a  future  period,  not  only  the 
executor,  but  also  those  who  may  by  possibility  be  the  next  of 
kin  at  that  period,  ought  to  be  made  defendants,  (r)  Where 
property  is  bequeathed  to  A.  for  life,  and  after  his  decease,  to 
such  persons  as  shall  then  be  the  testator's  next  of  kin,  upon 
a  bill  filed  for  the  protection  of  the  property,  the  next  of  kin  of 
the  testator,  living  at  the  time  of  filing  the  bill  must  [be  made 
parties  to  the  Buit.(«) 

But  a  distributee  who  has  sold  his  interest  need  not  be  made 
a  party  to  a  bill  for  distribution,  (f)  So  where  property  is  set- 
tled in  trust  in  remainder  to  the  persons  who  should  be  next  of 
kin  of  the  tenant  for  life  at  his  death,  the  presumptive  next  of 
kin  are  not  necessary  parties  to  a  suit  instituted  for  the  execu- 
tion of  the  trust  during  the  lifetime  of  the  tenant  for  life.(tf) 
And  in  order  to  enable  the  court  to  adjudicate  upon  the 
right  to  a  residue  of  personal  estate,  as  between  the  next  of 
kin  as  a  class,  and  a  party  claiming  under  a  will,  it  is  not  neces- 

[l)  2  Dana,  158.  (r)  Urquhart  ▼.  Urqahart,  18  Sim. 

[m)  2  Monroe,  80.  618.    S.  C.  8  Jur.  161. 

«)  1  HilPs  Ch.  Rep.  28.  («)  Wardell  ▼.  Claxton,  1  T.  &  ColL 

[o)  1  B.  Monroe,  27.    Pritchard  v.  266.    S.  C.  11 L.  J.  (N.  S.)  126.    6  Jur. 

Hicks,  1  Paige,  270.    8  John.  Ch.  558.  478. 


4  id.  199.  (i)  6  Monroe,  578. 

(p)  Chinn  ▼.  Caldwell,  4  Bibb,  548.         (u)  Fowler  t.  Janiea 
(q)  Salmon  t.  Anderson,  9  Bear.  445.    C.  16  L.  J.  (N.  8.)  266. 
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saiy  that  all  the  next  of  kin  should  be  present ;  provided  the 
court  be  satisfied  that  some  of  them  are  parties  to  the  record,  (t;) 

In  a  suit  for  the  final  settlement  of  a  partnership  and  a  par- 
tition of  its  real  estate,  it  is  not  necessary  to  join  the  heirs  of  a 
deceased  partner ;  their  rights  being  sofSciently  protected  by  the 
personal  representative.  («;) 

To  a  suit  brought  by  a  subsequent  administrator,  against  a 
former  administrator  and  his  sureties,  neither  the  widow  nor  the 
distributees  are  necessary  parties,  (a;) 

In  a  suit  by  devisees,  claiming  the  estate,  or  an  interest  therein, 
under  a  will  alleged  to  have  been  fraudulently  destroyed,  to 
establish  the  will  and  to  set  aside  as  invalid  a  subsequent  will 
which  purports  to  make  a  different  disposition  of  the  property, 
the  devisee  in  the  last  will,  as  well  as  the  heirs  at  law,  are  proper 
parties,  (y) 

A  suit  by  a  creditor  of  the  decedent,  against  devisees,  to  obtain 
satisfaction  of  his  debt  out  of  the  real  estate  devised,  must  be 
against  all,  jointly,  (z) 

In  Lorillard  v.  Co8tar{a)  heirs  and  next  of  kin  were  held 
entitled  to  an  immediate  decision  upon  the  legality  of  trusts  cre- 
ated by  a  will,  although  the  persons  for  whose  benefit  such  trusts 
were  created  were  not  in  existence,  or  ascertained. 

If  an  heir  or  devisee  dies  out  of  the  state,  insolvent  and  with- 
out leaving  any  property  here,  his  personal  representatives  need 
not  be  made  parties.  So  if  the  land  devised  to  one  is  in  another 
state,  and  it  does  not  appear  that  it  was,  by  the  law  of  that  state, 
liable  for  a  debt  of  the  nature  of  the  plaintiff's  claim,  he  need 
not  be  made  a  party,  (i) 

In  a  suit  fmr  specific  performance,  against  a  vendor  who 
contracted  to  sell  the  premises  in  one  parcel,  brought  by  one 
claiming  a  part  of  the  premises  as  assignee  of  an  heir  of  the 
purchaser,  it  was  held  that  the  other  heirs,  being  infants  and 
married  women,  were  necessary  parties,  (c) 

(v)  Caldecott  ▼.  Caldecott,  Gr.  &  Ph.  pas.  247.    See  also  MersereauY.  Byersa, 

108.  Z  Comst.  261. 

V)  Coeter  v.  Clarke,  8  Edw.  428.  (a)  5  Paige,  172. 

fa;)  2  Monroe,  95.  (6)  Wambaogh  v.  Gates,  11  Paige,  506. 

\y\  BoweD  ▼.  Idley,  6  Paige,  46.  (c)  Miller  t.  Bear,  8  id.  466. 
[z)  Wambaogh  t.  Gates,  1  How.  Ap. 
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It  has  been  held,  in  Pennsylvania,  that  where  both  the  vendor 
and  vendee  of  real  estate  are  deceased,  intestate,  upon  a  proceed* 
ing  in  the  orphan's  court,  by  the  administrator  of  the  vendor,  to 
enforce  the  specific  execution  of  the  contract,  the  administrator 
and  heirs  of  the  vendee,  and  all  persons  deriving  title  under  them, 
or  interested  in  the  contract,  must  be  made  parties ;  and  notice 
should  also  be  given  to  the  heirs  of  the  deceased  vendor,  (d) 

In  some  cases  where  an  heir  is  out  of  the  jurisdiction,  and 
hence  cannot  be  compelled  to  any  act,  yet  if  the  disposition  of 
the  property  is  in  the  power  of  the  other  parties,  the  court  may 
act  upon  those  parties,  and  through  them  upon  the  property. 
Thus  where  the  heir  at  law  of  a  testator  who  had  devised  his 
real  estate  on  certain  trusts  was  out  of  the  jurisdiction  of  the 
court,  and  that  fact  was  charged  in  the  bill  seeking  to  enforce 
the  trusts,  and  was  proved  at  the  hearing,  the  court  directed  an 
execution  of  the  trusts,  upon  full  proof  of  the  execution  of  the 
will  and  the  sanity  of  the  testator  ;(e)  although  ordinarily,  upon 
such  a  bill,  the  heir  at  law  is  deemed  a  necessary  party.  (/)  Tet 
the  heir  at  law  in  such  a  case  would  not  be  bound  by  the  decree, 
but  might  file  a  bill  to  set  it  aside  as  erroneous,  or  otherwise 
assert  his  title  at  law.  And  the  evidence  taken  in  the  case 
need  not  be  read  against  him,  if  he  should  afterwards  dispute 
the  will,  (jr) 

If  a  bill  seeks  satisfaction  of  a  debt  due  by  a  covenant  or  obli* 
gation  binding  the  heir  of  the  debtor,  out  of  real  assets  devised 
by  the  debtor,  the  heir  of  the  debtor,  as  well  as  his  personal 
representative  and  the  devisee,  must,  ordinarily,  be  made  a  party ; 
for  if  any  assets  have  descended  to  the  heir,  they  are  first  appli- 
cable to  the  discharge  of  the  covenant  or  obligation,  unless  the 
assets  devised  are  charged  with  debts  in  exoneration  of  the 
heir.(%)  So  where  a  testator  has  devised  his  lands,  and  has  sub- 
jected the  timber  growing  thereon  to  the  payment  of  his  debts^ 

(d)  Anshata's  Appeal,  84  Penn.  State  {g)  Ibid.    Coop.  Eq.  PL  88.    Mitf. 

Bep.  875.  Eq.  PI.  172. 

(«)  Smith  V.  Hibernian  Mine  Co.,  1  (A)  Story's  Eq.  PI.  4  176.    Gawlerr. 

Sch.  &  Lef.  288,  240.    Story's  Eq.  PI.  Wade,  1  P.  Wms.  99.  Warren  r.  Stawell, 

(87.    Mitf.  Eq.  PI.  171.  2  Atk.  126. 

(/)  Story's  Eq.  PI.  $  87. 
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it  seems  that  the  devisee,  as  well  as  the  executor,  shoiQd  be 
made  a  party  to  a  bill  by  a  creditor,  to  recover  bis  debt.(t) 

In  cases  of  this  description  the  heir  at  law  should  be  a  party, 
because  it  is  proper  that  the  will,  if  there  is  one,  should  be 
established,  and  the  title  quieted  against  his  demand,  if  he  has 
any.  And  the  devisee  should  be  a  party,  to  vindicate  his  own 
interest,  and  to  contest  the  right  to  sell  or  charge  the  e6tate.(i) 
•  Where  an  estate  which  is  mortgaged  is  devised,  if  the  devisee 
brings  a  suit  to  redeem,  and  seeks  to  have  the  will  established, 
the  heir  at  law  is  a  necessary  party.  Otherwise  if  the  devisee 
seeks  only  to  redeem  by  a  title  derived  under  the  will.(Q  So 
if  the  object  of  the  bill  is  to  carry^  into  effect  the  trusts  of  a 
will,  by  raising  portions  for  younger  children  out  of  the  real 
estate  of  the  testator,  the  heir  at  law  and  the  devisee  (if  any  is 
interested)  must  be  made  partie8.(m) 


Section  13. 

HUSBAND  AND  WIFE. 

In  general,  a  married  woman,  when  she  is  sued,  must  be 
joined  with  her  husband,  and  their  answer  must  be  joint.  But 
there  are  exceptions  to  this  rule,  in  both  requirements.  She 
may  be  made  a  defendant,  and  answer  as  a  feme  sole,  when  her 
hasband  is  plainiff  in  the  suit ;  or  when  the  husband  is  an  exile ; 
or  has  abjured  the  realm ;  or  has  been  transported,  under  a 
criminal  sentence;  or  is  an  alien  enemy. (a) 
''  The  husband  is  a  proper  party  when  a  married  woman  is  sued, 
although  the  object  of  the  action  is  to  charge  the  separate 
estate.  (6) 

When  the  husband  is  joined,  or  ought  to  be  joined,  the 
wife  cannot  make  a  separate  defense,  without  a  special  order  of 
the  court.    Such  an  order  will  be  made  where  a  wife  claims  as 

:%)  Wiser  ▼.  Blachly,  1  John.  Ch.  487.  (a)  Mitf.  £q.  PI.  104.105.    Coop.  £q. 

[*)  Story's  Eq.  PI.  $  180.  PI.  *).    Story's  Eq,  PI.  (  71.    Adams' 

(0  Lewis  ▼.  Naogle,  2  Ves.  481.    Sto-  Eq.  818. 

ry's  Eq.  PI.  ^  181.  (*)  Francis  ▼.  Boss,  17  How.  Pr.  Rep. 

(fit)  PlankeU  ▼.  Joice,  2  Sch.  6l  Let,  661. 
159. 
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defendant  in  opposition  to  her  husband^  or  lives  separate  from 
him,  or  disapproves  of  the  defense  which  he  wishes  her  to  maka 
And  when  the  husband  is  abroad,  the  plaintiff  may  obtain  an 
order  that  the  wife  shall  answer  separately.  If  a  woman  obsti- 
nately refuses  to  join  in  a  defense  with  her  husband,  the  latter 
may  obtain  an  order  to  compel  her  to  put  in  a  separate  answer,  (c) 

Where  the  interests  of  husband  and  wife  are  in  conflict,  the 
wife  should  be  a  defendant ;  for  persons  having  adverse  or  con- 
flicting interests  in  the  subject  of  litigation  should  not  join  as 
complainants ;  and  a  bill  filed  by  the  husband  in  the  name  of 
himself  and  his  wife,  is  his  bill  merely,  and  the  decree  made  in 
the  suit  is  not  binding  upon  her  in  any  future  litigation.  (c2) 

If  a  woman  who  is  made  a  defendant  is  of  unsound  mind  and 
deserted  by  her  husband,  an  order  will  be  granted,  of  course, 
allowing  her  to  put  in  her  answer  separate  from  her  husband, 
by  a  guardian  or  next  friend,  (e)  So  where  the  wife  made  affi- 
davit that  her  husband,  since  he  entered  his  appearance,  had 
run  away,  and  could  not  be  found,  and  that  she  had  applied  to 
all  her  friends  and  acquaintances,  to  be  her  guardian,  but  that 
all  had  refused,  because  she  could  not  give  security  to  indemnify 
them  against  the  costs,  this  being  a  case  of  necessity,  the  court 
gave  her  leave  to  file  her  answer  without  a  guardian.  (/) 

If  a  bill  is  filed  against  husband  and  wife,  for  a  matter  wholly 
concerning  the  wife,  and  after  answer  by  both,  the  husband  dies, 
a  bill  of  revivor  must  be  brought  against  the  wife,  for  she  is  not 
obliged  to  abide  by  that  answer  which  she  together  with  her 
husband,  or  solely  as  his  wife,  had  formerly  made ;  because  she 
was  then  under  coverture ;  but  if  the  matter  remains  in  Haiu 
quOf  it  is  in  her  election  whether  she  wiQ  abide  by  that  answer 
or  not.(gr) 

The  bill  of  the  husband  and  wife,  where  it  seeks  relief  in 
favor  of  the  husband,  to  the  prejudice  of  the  wife's  interest,  is 
considered  by  the  court  as  the  bill  of  the  husband,  alone.    In 

{e)  Mitf.  £q.  PI.  101    Coop.  £q.  PL       (e)  1  Granrs  Ch.  Pr.  854. 
80.    Story's  Bq.  ^71.  (/)  Qlover  v.  Toang,  Bunb.  167. 

(d)  Qrant   ▼.   Van   SchoonhoTen,  9       Q)  1  Harr.  Pr.  296. 
Paige,  266.    Alston  r.  Jones,  8  Barb. 
Ch.897.    Story's  Eq.  PI.  ^  61. 
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such  a  case  the  proper  course  is  to  make  the  wife  a  defendant.  (A) 
A  husband  cannot  obtain  a  decree  depriving  his  wife  of  an 
estate  held  in  trust  for  her  separate  use,  upon  a  bill  against  her 
trustees,  in  which  she  is  joined  with  him  as  a  complainant  To 
obtain  such  a  decree  she  must  be  made  a  defendant  in  the  suit.(t) 
So  in  a  bill  to  set  aside  a  will  securing  to  the  testator's  daugh- 
ter, a  married  woman,  and  to  her  issue,  a  share  of  the  testator's 
property,  for  her  separate  use  during  coverture,  the  husband 
and  wife  should  not  join  as  parties  complainant,  their  interests 
being  in  conflict;  but  the  wife  should  be  made  a  defendant. (I) 

A  bill  against  a  husband  and  his  wife,  for  the  specific  per* 
formance  of  an  agreement  made  by  the  husband,  for  the  sale  of 
an  estate  to  the  plaintiff,  alleged  as  the  grounds  for  making  the 
wife  a  co-defendant,  that  she  claimed  an  interest  in  the  purchase 
money,  and  had  taken  forcible  possession  of  the  title  deeds  and 
refused  to  part  with  them,  unless  her  claim  was  satisfied.  The 
court  held  that  she  was  improperly  made  a  defendant,  and 
allowed  a  demurrer  by  her,  for  want  of  equity.(?) 

A  ftmt  covert,  stated  to  be  a  partner,  is  not  a  necessary  party 
as  defendant,  to  a  bill  respecting  the  partnership,  unless  the  bill 
suggests  that  she  had  the  authority  of  her  husband. (m)  Nor 
can  a  married  woman  be  made  a  party,  as  agent  to  her  husband, 
to  a  bill  seeking  to  charge  him  through  such  agency,  and  this  is 
on  the  principle  that  a  wife  cannot  be  a  witness  for  or  against 
her  hu8band.(n)  On  a  bill  filed  against  a  husband,  to  set  aside 
a  contract  entered  into  by  him  individually,  for  the  sale  of  his 
wife's  estate,  where  be  died  after  the  filing  of  the  bill,  it  was 
considered  sufficient  to  revive  against  his  personal  representative, 
without  making  the  wife  a  party,  (o) 

Where,  upon  a  sale  of  land,  a  mortgage  is  given,  for  the  pur- 
chase money,  the  mortgagor  and  his  grantees  have  each  of  them 
such  a  seisin  of  the  equity  of  redemption  that  their  wives  would 

ijf)  Hanrott  ▼.  Cadwallader,  2  Bass.  (m)  Price  v.  Hentley,  10  L.  J.  (N.  8.) 

%L  My.  545.  24. 

(i)  Grant   y.   Van   SchoonhoTen,  9  (n)  LeTexier  v.  Margrave  of  Ana- 

Paiffe,  255.  pach,  5  Yes.  822.    15  id.  159. 

{k)  Alston  ▼.  Jones,  8  Barb.  Ch.  897.  (o)  Humphreys  t.  Hollis,  1  Jacob,  78. 

(2)  Mnstorev.  Bradshaw,  15Sim.l92. 
B.  C.  10  Jur.  402. 
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be  entitled  to  dower  in  the  portions  conveyed  to  their  respectiye 
husbands,  subject  to  the  payment  of  the  mortgage.  The  wives 
of  such  grantees  are  therefore  necessary  parties  to  a  suit  for  the 
foreclosure  of  the  mortgage,  (p) 

To  a  bill  brought  by  a  wife  against  her  trustees,  in  respect  of 
her  separate  property,  the  husband  should  be  a  defendant. (j^) 

In  Wake  v.  ParkeT{r)  the  bill  was  filed  by  husband  and  wife, 
and  their  infant  children  by  the  husband  as  next  friend,  for  the 
administration  of  the  estate  of  a  testator,  under  whose  will  the 
wife  was  entitled  to  a  separate  estate.  Demurrer  on  the  ground 
of  misjoinder  of  plaintiffs  was  allowed  and  leave  given  to  amend 
the  bill  by  inserting  a  next  friend  for  the  wife  and  infant  chil- 
dren, and  making  the  husband  a  defendant.  So  in  Owden  v. 
GampbeU(s)  it  was  held,  in  a  suit  relating  exclusively  to  a  wife's 
separate  property,  that  the  husband  and  wife  were  improperly 
joined  as  co-plaintiffs ;  but  liberty  was  given  to  amend  by  sub- 
stituting a  next  friend,  and  making  the  husband  a  defendant. 

To  a  bill  by  the  heir  at  law  of  a  married  woman,  to  recover 
lands  to  which  she  was  equitably  entitled  in  fee,  the  husband, 
who  is  surviving,  and  would  have  been  tenant  by  the  curtesy  if 
the  wife  had  been  seised  of  the  estate,  is  a  necessary  party, 
although  the  wife  was  never  in  actual  possession.  (^) 

Where  a  bill  was  brought  to  have  a  guaranty  delivered  up, 
on  the  ground  of  fraud,  and  A.  and  his  wife  were  made  parties 
to  the  bill,  upon  an  allegation  that  the  wife  was  concerned  in  a 
conspiracy  to  defeat  the  guaranty,  and  no  act  was  alleged  against 
the  husband,  but  it  was  stated  that  he  was  imbecile  ;  it  was  held 
that  a  demurrer  to  the  bill,  by  the  husband,  was  sustainable,  (u) 

Where  a  husband  and  wife  joined  in  executing  a  bond  and 
mortgage,  to  secure  the  purchase  money  of  -land  conveyed  to  the 
wife  subsequent  toihe  married  woman's  act  of  1848,  it  was  held 
that  both  were  proper  parties  to  an  action  to  foreclose ;  nor  was 
there  a  misjoinder  of  causes  of  action,  although  the  wife  was 
not  liable  on  the  bond,  in  case  of  a  deficiency  upon  the  sale. 

(p)  Mills  V.  Van  Voorhis,  28  Barb.        («)  8  Sim.  651.    S.  C.  6  L.  J.  (N.  S.) 
126.    S.  C.  10  Ab.  152.  811. 

(g)  Thorby  v.  Yeates,  1  Y.  &  Col.  .     (i)  Parker  ▼.  Carter,  4  Hare,  405. 
488.    8.  C.  6  Jar.  989.  («)  Price  ▼.  Chippendale,  4  Y.  d&  CoL 

(r)  2  Keen,  69.  8.  C.  7  L.  J.  (N.  8.)  98.    469. 
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The  bond  was  void  as  to  the  wife,  but  good  as  to  the  husband. 
The  wife  was  a  necessary  party,  because  the  legal  estate  was  in 
her ;  and  the  husband  was  a  proper  party  because  of  his  liabil- 
ity on  the  bond  in  case  there  should  be  a  deficiency  on  the 
8ale.(t>) 

In  equity  the  husband  may  sue  the  wife  for  the  purpose  of 
enforcing  his  marital  rights  against  her  property,  whether  such 
rights  result  from  her  ante-nuptial  agreement,  or  from  the  gen- 
eral principles  of  law  or  equity  ;  (a;)  or  whenever  he  seeks  relief 
upon  some  claim  adverse  to  or  in  opposition  to  his  wife,  (a;)  So 
the  wife  may  maintain  a  suit  against  her  husband  and  all  others 
who  may  be  proper  or  necessary  partie8.(y)  For  it  is  said  to 
be  constant  experience  that  the  husband  may  sue  the  wife,  or 
the  wife  the  husband,  in  equity,  notwithstanding  at  law  neither 
of  them  can  sue  the  other,  (z) 

Where  a  married  woman  claims  as  a  defendant  in  opposition 
to  her  husband,  or  lives  separate  from  him,  or  disapproves  of 
the  defense  which  he  wishes  her  to  make,  she  may  obtain  an 
order  of  the  court  for  liberty  to  answer  and  defend  the  suit  sep- 
arately ;  and  in  such  case  her  answer  may  be  read  against  her.  (a) 
So  if  a  married  woman  obstinately  refuses  to  join  in  a  defense 
with  her  husband,  the  latter  may  obtain  an  order  to  compel  her 
to  make  a  separate  defense.  (6) 


Section  14. 

IDIOTS,  LUKATICS    AND   HABITUAL  DBUNKABDS,  AND  THEIB  COMlflTTEES. 

Idiots  and  lunatics  defend  by  their  committees,  who,  in  ordinary 
circumstances  are  appointed  guardians  dd  litem  for  that  purpose, 
as  a  matter  of  course,  (a)  Where  it  appears  from  the  complainant's 


M  Conde  t.  Shepard,  4  How.  Pr.  75.        (z)  Tb\d,  ^  62^ 
(w)  Story^s  Eq.  PI.  (  62.    Caonal  v.        (i 


[a)  Mitf.  Eq.  PI.  104.    Ooop.  Eq.  PI. 

Bnckle,  2  P.  Wms.  24S.    Cal.  on  Par.  80,  81. 

265,  274.  (h)  Id.  105.    Story's  Sq.  PI.  $  71. 

(x)  HanroU  ▼.  Cadwallader,  2  Rnu.  (a)  Mitf.  Bq.  PI.  108.    Coop.  £q.  PI. 

&  My.  545.  80,  82.    (Story's  £q.  PI.  $  70.    Shelf. 

(y)  Story's  Eq.  PI.  (  61.    Story's  Bq.  on  Lon.  425. 
Jnrisp.  ^  18a8.    Lamp«rt  t.  Lamport, 
1  Vae.  Jan.  21. 
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own  bill  that  the  party  proceeded  against  has  been  found  to  be  a 
lunatic,  and  that  his  estate  is  under  the  care  of  a  committee,  as 
by  his  own  showing  he  is  not  entitled  to  a  personal  answer  from 
the  lunatic,  he  has  no  claim  to  notice  of  the  application  to 
appoint  the  guardian  ad  litem  to  appear  and  answer,  any  more 
than  he  would  have  in  the  case  of  a  defendant  who  is  proceeded 
against  as  an  infant.  And  as  the  statute  of  Dew  York  puts 
idiots,  lunatics,  habitual  drunkards  and  other  persons  of  un- 
sound mind  upon  the  same  footing,  both  as  to  the  guardian- 
ship of  their  persons  and  the  management  of  their  estates,  the 
same  course  of  practice  is  equally  applicable  to  all.(&)  Where  a 
bill  is  filed  against  a  lunatic  or  an  habitual  drunkard  and  his 
committee  jointly,  it  is  a  matter  of  course  to  appoint  the  com- 
mittee guardian  ad  litem  to  appear  and  answer  the  bill  for  the 
lunatic  or  drunkard,  if  the  committee  has  no  interest  in  the 
controversy  adverse  to  that  of  the  person  for  whom  he  is  com- 
mittee.(c)  But  if  an  idiot  or  lunatic  has  no  committee,  or  the 
committee  has  an  interest  opposite  to  that  of  the  person  whose 
property  is  intrusted  to  his  care,  an  order  may  be  obtained  for 
appointing  another  person  as  guardian  ad  litem^  for  the  purpose 
of  defending  the  8uit.(e{) 

Where  a  bill  is  filed  by  a  creditor  of  a  lunatic,  against  his 
committee,  to  obtain  payment  of  a  debt  out  of  the  estate,  it  is 
not  necessary  to  make  the  lunatic  a  party. (e)  But  in  a  suit 
where  there  are  conflicting  interests  between  the  lunatic  and  his 
committee,  which  must  be  settled  in  the  cause,  both  should  be 
made  parties.(/)  And  so  as  to  an  idiot.(^)  So  where  it  is 
necessary  for  the  creditor  of  a  lunatic  or  an  habitual  drunkard  to 
file  a  bill  against  the  committee,  to  establish  a  debt  and  to  obtain 
satisfaction  thereof  out  of  the  estate  of  the  lunatic  or  drunkard, 
it  seems  the  lunatic  or  drunkard  may  also  be  made  a  party 
defendant  in  the  suit;  so  as  to  make  the  proceedings  binding 

ih)  New  T.  New,  6  Paige,  288.  (e)  Teal  t.  Woodworth,  8  Paige,  470. 

(e)  Ibid.  Braaher  t.  Van  Cortlandt,  2  John.  Cli. 

(d)  Story's  Eq.  PL  %  7a    Mitf.  Eq.  242. 

PI.  108.    8  Bland,  184.    4  Waali.  C.  C.  (/)  Ibid. 

202.  Ig)  2  Jobn.  Ch.  242. 
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upon  him  in  case  he  should  be  restored  to  the  possession  and 
control  of  his  estate  before  the  termination  of  the  suit.  (A) 

In  a  suit  in  personam,  though  a  lunatic  may  be  made  a 
defendant,  yet  it  is  not  indispensable  that  he  should  be ;  and  if 
he  is  a  necessary  party  the  bill  should  not  be  dismissed  abso- 
lutely, on  demurrer,  (i) 

After  the  appointment  of  a  committee  of  a  lunatic  it  is  a  con- 
tempt of  court  for  a  creditor  to  sue  the  lunatic,  without  permis- 
sion of  the  court.  The  creditor  should  apply  to  the  court,  by 
petition,  for  the  payment  of  his  debt  out  of  the  lunatic's  essate ; 
or  for  leave  to  bring  a  suit,  or  to  be  permitted  to  establish  his 
debt,  on  a  reference  to  a  master.  (A;) 

The  wife  of  a  drunkard  cannot  file  a  bill  against  his  committee, 
for  an  account,  without  making  her  husband  a  party,  though  he 
is  absent  from  the  state,  and  has  not  been  heard  from  for  seven 
years.  (Z) 

Where  the  real  estate  of  a  lunatic  is  ordered  to  be  sold,  his 
committee  must  be  a  party  to  the  sale  and  conveyance ;  but  a 
master  in  chancery,  or  other  person,  may,  by  the  court,  be  joined 
with  the  committee  for  that  purpose. (m) 

On  a  bill  by  the  committee  of  a  lunatic,  to  set  aside  an  act 
done  by  the  lunatic  under  mental  imbecility,  it  is  immaterial 
whether  the  lunatic  be  a  party  or  not.(n) 

In  SneU  v.  Ht/aU,{o)  on  application  of  a  defendant,  who  was 
a  lunatic,  stating  that  his  committee  was  one  of  the  plaintiffs, 
it  was  referred  to  a  master,  to  appoint  a  guardian  of  the  lunatic, 
to  answer  and  defend  the  suit.  If  a  married  woman  be  of 
unsound  mind  and  is  deserted  by  her  husband,  and  made  a 
defendant  in  a  suit,  an  order  must  be  obtained,  which  is  one  of 
course  (on  motion  or  petition,)  allowing  her  to  put  in  her  answer 
separate  from  her  husband ;  a  guardian  having  been  previously 
appointed  for  her.(|?) 

Where  after  a  decree  in  a  suit  in  which  a  lunatic  and  his  com- 


c 


[h)  Beach  ▼.  Bradley,  8  Paige,  146.  (m)  Bra«her  v.  Van  Cortlandt,  2  John, 

f )  Berry  v.  Rosrera,  2  B.  Monroe,  808.    Ch.  242. 

(A)  Matter  of  Hopper,  5  Paisce,  489.        (n)  Ortlev  ▼.  Mewiere,  7  John.  Ch. 
2  id.  422.    2  Dev.  &  Bat.  Ch.  385.  189.   Gorham  ▼.  Qorham,  8  Barb.  Ch.  24. 

(I)  Hay  ▼.  Warner,  8  Pwge,  609.  (o)  Dick.  286. 

(p)  1  Grant's  Pr.  854. 
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mittee  are  defendants,  the  committee  dies,  and  a  new  one  is 
appointed,  a  motion,  should  be  made  for  an  order  that  the  latter 
'   be  named  as  the  committee,  in  all  the  future  proceedings  in  the 
cause,  (j") 

A  lunatic  is  a  necessary  party  to  a  bill  for  a  recovery,  or  par- 
tition, of  his  lands.  A  decree  in  partition,  to  which  an  habitual 
drunkard  is  not  a  party,  will  not  transfer  the  legal  title  to  his 
undivided  share  of  that  portion  of  the  premises  which  may  be 
set  off  to  the  defendant  in  several  ty.(r) 

One  was  found  a  lunatic,  by  inquisition,  with  a  retrospect  of 
seventeen  years.  It  was  also  found  that  he  had  assigned  a  debt 
due  to  him  for  the  purchase  of  a  manor.  On  a  bill  by  the  attor- 
ney general,  it  was  held  that  the  lunatic  ought  to  be  relieved, 
but  that  he  need  not  be  a  party,  though  the  defendant  should 
have  leave  to  traverse  the  inquisition.  (0)  In  the  same  case 
(Id.  153)  it  was  held  necessary  that  the  lunatic  should  be  made 
a  party ;  sed  secus  of  an  idiot ;  for  he  shall  not  be  admitted  to 
stultify  himself. 

If  a  person  is  in  the  condition  of  an  idiot,  or  lunatic,  although 
not  so  found  by  an  inqusition ;  or  if,  by  reason  of  age  or  infir- 
mities, he  is  reduced  to  a  second  infancy,  the  court  will,  upon 
information,  direct  a  guardian  ad  litem  to  be  appointed  for 
him,  to  defend  a  suit  brought  against  him.(^) 


Section  15. 

INFA.NTS. 

An  infant  must  defend  a  suit  by  a  guardian  appointed  by  the 
court,  who  is  usually  the  nearest  relation,  not  concerned  in  inter- 
est, in  the  matter  in  question,  (a) 

Where  a  mortgage  was  made  to  an  infant  having  a  guardian^ 

[q)  Lyon  T.  Mercer,  1  Sim.  &  Sta.  866.  (a)  Mitf.  Eq.  PI.  108.    Coop.  Eq.  PI. 

>)Gorhamy.Gorham,8Barb.Ch.24.  20,109.    9  Ves.  867.    10  id.  169.    11 

[s)  Attorney  General  t.  Parkhurst,  id.  668.    1  Mad.  290.    Story's  £q.  PL 

1  Ch.  Gas.  118.  %  70.    Golds.  Eq.  94.    8  Peters,  128. 

(0  Story's  £q.  PI.  %  70.    Mitf.  Eq.  £dw.  on  Par.  198. 
PL  108.    Coop.  Eq.  PL  82. 
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and  the  assignee  of  the  mortgagor  brought  a  bill  to  redeem,  in 
which  the  infant  and  guardian  were  joined,  it  was  held  that  the 
guardian  was  rightly  joined,  as  he  might  be  personally  concerned 
in  the  event  of  the  suit.  (6) 

If  an  infant  defendant  who  has  appeared  by  guardian  does 
not  voluntarily  ap|)ear  by  his  solicitor  on  becoming  of  age^ 
the  plaintiff  should  apply  to  the  court  for  an  order  that  the 
defendant  appoint  a  8olicitor.(c) 

Where,  after  the  guardian  ad  litem  of  an  infant  defendant 
has  put  in  a  general  answer,  the  infant  becomes  of  age,  it  is  a 
matter  of  course  to  allow  the  infant  to  put  in  a  new  or  further 
answer,  or  to  plead  or  demur,  upon  showing  that  such  a  course 
is  necessary  to  protect  his  right8.((2) 

Where  property  is  devised  by  a  testator  to  his  executors, 
in  trust  to  apply  the  rents  and  profits  to  the  support  of  his 
daughter  during  her  life,  and  after  her  death  to  the  support  of 
her  children  during  their  respective  minorities,  and  to  convey 
to  each  his  or  her  aliquot  share  on  arriving  at  the  age  of 
twenty-one  years,  and  the  daughter  subsequently  marries  and 
has  issue  of  the  marriage,  the  estate  of  her  infant  children,  in 
the  property,  cannot  be  divested  by  an  order  of  a  court  of  equity, 
made  on  the  petition  of  the  trustee  and  such  daughter  and  her 
husband  authorizing  a  mortgage  of  the  property  to  raise  money 
to  improve  it,  unless  the  infants  are  parties  to  such  proceeding. (e) 

Where  property  is  limited  to  infants  in  remainder,  they  should 
be  made  parties  to  a  bill  touching  the  remainder  property.  (/) 

In  New  York,  the  code  of  procedure  provides  that  when  an 
infant  is  defendant  he  must  appear  by  guardian,  who  is  to  be 
appointed  upon  the  application  of  the  infant  if  the  latter  be  of 
the  age  of  fourteen  years  and  applies  within  twenty  days  after 
service  of  the  summons.  If  he  is  under  the  age  of  fourteen,  or 
neglects  to  apply,  then  a  guardian  may  be  appointed  upon  the 
application  of  any  other  party  to  the  action,  or  of  a  relative  or 
friend  of  the  infant. (^)     The  appointment  of  a  guardian  for  an 

f6)  12  Mass.  Rep.  16.  (e)  Horapool  v.  Davis,  6  Bosw.  681. 

fc)  Campbell  v.  Bowne,  6  Paige,  34.  if)  Hunt  ▼.  Booth,  1  Freem.  Ch.  215. 

[d)  Stephenson    t.    Stephenson,    6  (j)  Code,  ^  116. 
Paige,  858. 
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infant  defendant,  in  an  action  for  the  partition  of  lands,  is  reg- 
ulated by  the  revised  statutes,  and  not  by  the  code.  (A)  In 
actions  for  partition,  or  foreclosure,  if  the  infant  defendant  resides 
out  of  the  state,  the  plaintiff  may  apply  to  the  court  for  an 
order  appointing  a  guardian  ad  litem  for  him,  unless  the  infant, 
or  some  one  in  his  behalf,  shall  within  a  specified  number  of 
days,  procure  a  guardian  to  be  appointed,  (t) 


Section  16. 

LEGATEES. 

As  a  general  rule  a  legatee  may  sue  the  executor,  for  his  own 
particular  legacy,  without  making  the  residuary  legatees,  or  any 
other  legatees,  parties  to  the  suit.  Aliter  where  one  of  the 
residuary  legatees  sues  for  his  share  of  the  residue ;  an  account 
of  the  estate  being  necessary,  in  that  case. (a)  Where  a  suit  is 
brought  for  the  recovery  of  a  particular  legacy,  Avhich  suit,  if 
successful,  will  reduce  the  fund  bequeathed  to  the  residuary  leg- 
atee, the  interest  of  the  latter  will  be  protected  by  representa- 
tion ;  the  executors  representing  the  residuary  estate  and  those 
interested  therein,  for  the  purpose  of  protecting  it  against  all 
prior  claims  upon  it,  which  might  diminish  its  amount.(&) 
And  where  a  creditor  or  legatee  prosecutes,  who  is  entitled  to  a 
priority  of  payment,  it  is  not  necessary  that  the  other  persons 
interested  in  the  distribution  should  be  made  parties.(c) 

Where  separate  legacies  are  charged  upon  real  estate  in  the 
hands  of  the  heir  or  devisee,  each  legatee  has  a  lien  on  the  estate, 
which  cannot  be  divested  by  a  sale  under  a  decree  to  which  he 
is  not  an  actual  party.  In  such  cases  one  l^^tee  cannot  file  a 
bill  in  behalf  of  himself  and  the  others,  but  all  must  be  made 
parties,  either  as  complainants  or  defendants. ((2)     If  the  names 


(h)  2  R.  S.  817,  (  2.    Varian  ▼.  Ste-  886.    Const  ▼.  Jeff^ry,  1  Sim.  d&  8ti|. 

Teu8,  2  Duer,  635.  105     See  Garrett  ▼.  Hayter,  9  L.  J.  197. 

U)  Code,  i  116,  ameudt.  of  1862.  (0  Pritchard  y.  Hicks,  1  Pai^e,  270. 

(a)  Cromer  v.  Pinckney,  8  Barb.  Cb.  LamsoD  v.  Barker,  1   Br.   C.  C.  808. 
466.    HalleU  v.  Hallett,  2  id.  15.  Wainwrigbt  t.  Waterman,  1  Yes.  Jun. 

(b)  Ibid.     Wallace  ?.  Smith,  Beat  811.   Prown  v.  Dowihwaite,  1  Had.  446. 

(d)  HaUett  v.  Hallett,  2  Paige,  IS. 
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of  any  of  the  legatees  cannot  be  aecertained,  or  for  any  other 
reason  it  is  impossible  to  bring  all  the  legatees  before  the  court^ 
a  decree  may  be  made  for  the  sale  of  the  estate  subject  to  the 
claims  of  snch  legatees ;  but  to  dispense  with  them  as  parties, 
a  foundation  therefor  must  be  laid  in  the  complainant's  bill.(e) 

In  a  suit  by  the  administratrix  of  a  deceased  child,  claiming 
under  a  covenant  by  the  father  an  equal  share  with  other  chil- 
dren, of  his  real  and  personal  estate,  the  residuary  legatees  under 
the  will  of  the  father  are  necessary  parties.  (/)  So,  in  a  suit  by 
a  devisee  of  the  mortgagor,  to  redeem  the  mortgaged  estate, 
where  the  defendant,  the  alleged  mortgagee,  claims  an  absolute 
title  by  virtue  of  the  statute  of  limitations,  legatees  whose  lega- 
cies are  under  the  will  of  the  mortgagor,  charged  on  the  mort- 
gaged premises,  are  necessary  parties,  (g) 

It  is  perfectly  settled,  as  a  general  rule,  that  a  pecuniary 
legatee  is  not  a  necessary  or  proper  party  to  a  bill  for  an  account 
of  the  personal  estate.  It  is  the  duty  of  the  executors  to  protect 
the  estate  against  improper  demands.  But  where  a  question 
directly  occurred  between  the  residuary  legatee  and  a  pecuniary 
legatee  which  it  was  found  impossible  to  determine  in  a  general 
administration  suit,  and  a  suit  was  afterwards  instituted  by  the 
residuary  legatee  against  the  pecuniary  legatee  and  the  executor, 
to  determine  it,  a  demurrer  by  the  pecuniary  legatee,  on  the 
ground  that  he  had  improperly  been  made  a  party,  was,  under 
the  special  circumstances,  overruled.  (7i) 

In  Adams  v.  Barry (i)  A.  and  B.  having  been  executors,  and 
A.  having  survived  B.,  the  representatives  of  A.  many  years  after 
the  testator's  death,  filed  a  bill  against  the  representatives  of  B* 
to  recover  assets  of  the  testator  alleged  to  have  been  possessed 
by  B.  The  bill  did  not  state  that  any  debts  or  legacies  of  the 
testator  were  unpaid,  or  that  that  there  was  any  residuary  legatee, 
qr  that  the  plaintiff  or  any  other  person  was  beneficially  inter- 
ested in  the  assets.    There  was,  however,  in  fact,  a  residuary 

(e)  Hallett  r,  Hallett,  2  Paige,  16.  (h)  The  Marq.  of  Hertford  v.  The  Cr. 

Harvey  y.  Harvey,  4  Beav.216.  de  Zichi,  9  Beav.  11.    S.  C.  15  L.  J. 

(/)  Jones  y.  How,  7  Hare,  267.    B.  (N.  8.)  58. 

p.  10  L.  J.  (N.  8.)  824.    14  Jur.  145.  (»)  2  Colly.  285. 

(^)  Batcbelor  y.  Mlddleton,  6  Hare,  78. 
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legatee,  and  the  defepdants,  by  their  answer,  objected  that  aaoh 
legatee  ought  to  have  been  made  a  partj  to  the  auit  It  vaa 
held  that  the  objection  was  valid. 

Every  legatee  whose  legacy  is  charged  on  real  estate  ought  to 
be  before  the  court,  (ib) 

But  a  person  to  whom  a  legacy  or  an  annuity  is  given,  to  be 
paid  out  of  the  residue,  after  the  death  of  the  legatee  for  life  of 
such  residue,  is  not  a  necessary  party  to  a  suit  for  administration 
of  the  estate,  brought  by  legatees  of  aliquot  shares  of  the  ulti- 
mate residue. (Q  So,  to  a  bill  by  a  party  entitled  to  a  share  of 
a  legacy  given  in  common,  the  co-legatees  are  not  necessary 
parties,  (m)  Nor  need  a  residuary  legatee  be  a  party  to  a  bill 
for  a  specific  legacy,  (n)  And  in  a  bill  against  the  executor, 
either  by  creditors  or  legatees  generally,  it  is  not  necessary  to 
make  the  residuary  legatee  a  party. (o)  In  ordinary  cases  the 
executor  represents  the  whole  personal  estate,  and  therefore  in  a 
suit  respecting  it,  a  legatee  is  not  a  necessary  party. (p)  To  a 
bill  against  executors  who  are  only  executors  in  trust,  it  is  not 
necessary  to  make  the  cestuis  qae  trust,  or  residuary  legatees, 
parties,  (g) 

Where  a  pecuniary  legacy  is  given  to  each  of  three  children, 
and  the  residue  to  be  equally  divided  among  them,  if  a  bill  is 
filed  by  one  legatee  for  the  pecuniary  legacy,  it  is  not  necessary 
to  make  the  others  parties ;  but  if  the  bill  is  for  the  residuary 
share,  the  others  must  be  parties,  (r) 

If  a  plaintiff,  by  his  bill,  daims  from  an  executor  a  specific 
legacy  and  also  a  share  as  a  residuary  legatee,  and  there  are  other 
persons  entitled  to  shares  of  the  residue,  the  latter  must  be  par- 
ties^ (9) 

Ck)  Morse  Y.  Sadler,  1  Cox,  152.  FUh  Cp)  Const  ▼.  Jeffrry,  1  Siin.  db  Sta. 

t.  Howland,  1  Paige,  20.  105.    Peacock  v.  Monk,  1  Yes.  127. 

(Q  Fisk  T,  Norton,  2  Hare,  881.  (q)  Anon.  1  Vem.  261. 

Im)  Hnghson  ▼.  Cookson,  8  T.  &  Col.  (r)  Dunstall  t.  Rabbet,  Rep.  temp. 

578.    S.  C.  8  h.  J.  (N.  S.)  68.  Finch,  248. 

(n)  Waiuwright  t.  Waterman,  1  Yea.  (j)  DavoiM  r*  Fannltttr,  4  jfohn.  Cb: 

JttD.  811.  199. 

(o)  Lavson  v.  Barker,  1  Bro.  0.  C.808. 
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•  t  ^ 

Where  a  suit  is  brought  by  a  creditor  of  the  testator,  to  obtain 
satisfaction  of  his  debt,  from  legat^s^  it  must  be  against  all  the 
legatees  jointly,  or  only  one.(Q 


Skction  17. 

Whenever  a  suit  is  brought  by  or  against  partners,  all  of  them 
must  be  joined  in  the  suit^  either  as  plaintiffs  or  defendants,  (a) 

Where  a  bill  is  filed  by  one  of  several  partners,  founded  on 
partnership  transactions,  although  some  of  the  partners  are 
insolvent,  yet  they  must  be  miEtde  parties;  and  if  bankrupts^ 
their  assignees  should  be  made  parties  in  their  place. (&)  This 
is  the  general  rule,  and  it  is  relaxed  with  considerable  diffi- 
culty.(c)  But  if  one  partner  is  out  of  the  jurisdiction  of  the 
court,  a  bill  for  a  joint  demand  will  lie  against  the  othe^'part- 
ner.(cO 

Where  a  bill  is  filed  to  recover  a  debt  against  the  estate  of  a 
deceased  partner,  the  other  parties  are  proper  and  necessary  par- 
ties. And  although  when  they  are  out  of  the  jurisdiction  of 
the  court  they  may  be  dispensed  with,  yet  this  exception  does 
not  apply  to  cases  involving  important  rights  of  the  absent  part-* 
ners ;  nor  to  cases  where  the  (acts  are  mainly  within  their  knowl* 
eldge,  or  where  the  drcamstancea  occurred  in  the  place  where 
they  are.(e) 

If  there  be  three  .partners,  and  one  of  tham  is  an  infant,  yet 
it  seems  they  must  all  be  joined,  for  although  the  infant  may 
take  advantage  of  his  non-age,  the  joining  him  would  not  other* 
wise  affect  the  suit,  but  it  would  go  on  against  the  other 
partners.(/) 

if)  Wambough  ?.  OaAet,  1  How.  Ap.  (JC)  I>arw«nt  t.  Walton,  2  Alk.  510. 

Cas.  247.  Towle  ▼.  Pierce,  12  Mete  829.    Millli^ati 

(a)  8tory*8  Eq.  PI.  %  167.    Moflkt  t.  ▼.  Biilledge,  8  Craneh;  220.    Story'i  Eq. 

FarqnharaoD,  8  Bro.  Ch.  R.  888.    Pier-  PI.  %  78. 

•on  V.  Robinson,  8  Swanst.  189.  (e)  8  Story's  Rep.  886.    Hills  y.  Mc- 

{h\  10  Maine  Rep.  255.  Rae,  6  Eng.  L.  and  Eq.  Rep.  288. 

(«)  Gow  on  Part.  108.  Dozier  ▼.  Edw.  (/)  Ez  parte  Henderson,  4  Ves.  Juk 

8  Liti.  Rep.  72.  164. 
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SJBC!rioN  1& 

PBINCIPAL  AND  AGENT. 

Pensons  cannot  be  made  parties  defendant  on  the  gronnd  of 
their  being  the  agents  of  a  partj  interested,  where  no  specific 
relief  is  asked,  against  them;  andirhere  the  bill  contains  no 
allegation  that  they  acted  as  each  agents  in  relation  to  the 
transaction  in  question ;  or  that  they  had  any  interest  in,  or 
connection  with,  the  subject  Blatter  of  the  litigation  ;(a)  or 
that  they  were  guilty  of  any  fraud,  in  the  transaction. (6)  So  it 
is  erroneous  to  make  a  mere  agent  a  party  to  a  suit  for  the  spe- 
cific performance  of  a  contract;  and  if  he  is  made  a  party,  the 
complainant  will  not  be  entitled  even  to  a  decree  for  costs 
against  him ;  although  he  suCPers  the  bill  to  be  taken  as  con^ 
fessed,  for  want  of  an  answer,  (c)  And  one  who  receives  a  deed 
in  his  own  name,  acting  solely  as  an  agent,  and  then  conveys  t^ 
his  principal,  need  not  be  made  a  party  to  a  bill  by  his  prind-* 
pal.(df) 

Although  it  i6  a  general  rule  thai  a  mere  agent  ought  not  to 
be  made  a  party,  yet  if  th«re  be  any  charge  of  fraud  connecteil 
with  the  transaction,  in  which  the  agent  participated,  and  it  is 
so  charged  in  the  bill,  he  may  properly  be  made  a  party ;  for  he 
might  be  decreed  to  pay  the  costs  of  the  suit^  if  his  principal 
should  happen  to  be,  or  to  become,  insolvent  (e) 

So  if  an  agent,  selling  land,  binds  himself  individually,  he 
should  be  a  party  to  a  suit  touching  the  8ale.(/) 

If  a  trustee  employs  an  agent  to  bid  for  him,  at  his  own  sale, 
who  does  bid,  and  the  property  is  struck  off  and  conveyed  to 
him,  and  then  is  reconveyed  by  the  agent,  in  pursuance  of  the 
previous  agreement,  on  a  bill  to  set  aside  these  deeds^  it  is 

unnecessary  to  make  the  agent  a  party.  ((7) 

• 

(a)  Garr  ▼.  Bright,  1  Barb.  Cl^.  157.  (d)  8  Ired.  Sq.  229. 

(6)  Lyon  v.  Teris,  8  CUrke,  (Iowa)  79.  U)  6  Eog.  720.    8  Story  B.  611, 620. 

(c)  Boyd  V.  Vanderkemp,  1  Barb.  Ch.  (/)  8  A.  K.  Mad|.  484. 

278.  I9)  ^  Har.  A,  JoH  147. 


To  a  bill  against  an  agent,  his  principals  are  necessary  par- 
ties. (A) 

Where  an  agent  is  supplied  by  his  pnDcipal  with  money  with 
which  he  pays  off  incumbrances  on  land  of  his  principal,  and 
takes  titles  in  his  own  name,  and  sells  the  land  and  receives  the 
prooeeds,  a  bill  may  be  filed  by  the  principal  against  the  agent, 
fi>r  ao  aoeount,  on  account  of  the  tmst  between  the  parties,  and 
to  a^jusii  their  mutual  accounts.  («) 

If  an  agent  has  duly  and  fairly  accounted  with  his  immediate 
and  authorised  principal,  he  is  not  bound  to  account  over  again 
to  a  person  beneficially  interested,  or  standing  in  the  relation  of 
ceaiui  que  irust  to  the  principal,  (i) 

All  these  cases  proceed  upon  the  ground  that  no  person 
should  be  made  a  party,  who  has  no  interest  in  the  suit,  and 
against  whom,  if  brought  to  a  hearing,  no  decree  can  be  had.  (2) 
Hence  an  auctioneer  who  has  sold  an  estate,  the  sale  being  the 
matter  in  controversy  ){m)  or  a  steward  or  receiver  of  the  rents 
and  profits,  where  the  controversy  is  between  the  vendor  and 
vendee  to  a  bill  for  a  spedfic  perfonnance  ){n)  or  an  attorney  or 
solicitor,  who  has  negotiated  an  annuity,  to  a  bill  to  set  it  aside, 
on  account  of  a  defective  memorial  ;(o)  or  an  arbitrator,  to  a 
Inll  to  enforce,  or  to  set  aside,  an  award  ;(^)  ought  not  to  be 
made  a  party. 


Section  19. 

BBCEITEB. 

The  plaintiff  in  an  action  against  a  corporation,  seeking 
merely  a  judgment  for  a  money  demand,  joined  as  a  party 
defendant  the  receiver  of  the  corporation,  ailing  that  the  cor- 
poration was  insolvent,  but  demanded  no  affirnoative  relief 
against  the  receiver.    Held  that  as  against  the  receiver  the  bill 

A)  2  Dev.  &L  Bat.  857.  (m)  Coop.  £q.  PI.  41,  42.    Ling  r. 

t)  Hale  ▼.  Hale,  4  Hnmph.  188.  Colman,  10  Beav.  870. 

h)  Tripler  v.  Olcott,  S  John.  Ch.  478.        (n)  McNamara  ▼.  Williams,  S  Vet.  148. 
(2)  8tory*s  Bq.  Pi  ^  281.    Mltf.  Bq.       (o)  Ooop.  Bq.  PI.  42. 
?1.  160.  {p)  Id.    178.     Mitf.  Eq.    ISO,  181. 

Stewart  ?.  East  India  Co.,  2  Vera.  880. 
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should  be  dumiBBed.  If  neoeBsary  to  sue  the  reoeiTer  with  or 
instead  of  the  corporation^  the  complaint  should  demand  relief 
against  him.(a)  The  meie  fact  that  A.  is  die  ass^^nee  or 
receiTcr  of  B.,  whether  these  be  natmal  or  artificial  penons^ 
will  not  jostify  a  creditor  of  B.  in  bringing  A.  as  a  party,  into 
every  snit  against  B.,  or  where  the  rights  and  remedies  of  the 
plaintiff,  so  far  as  appears,  end  with  B.,  and  the  aasigiiee  or 
receiver  is  not  to  be  affected  by  the  snit,  nor  to  be  adjudged  or 
compelled  to  do  any  thing  for  the  relief  of  the  plaiBtiff.(i) 

A  suit,  properly  commenced,  is  neither  barred  nor  abated  by 
the  appointment  of  a  receiver  of  one  <^  the  defendants,  pendenU 
lite.  If  he  be  a  necessary  party  he  shonld  be  brought  in  by  a 
supplemental  bill  in  the  nature  of  a  bill  of  revivor,  (e) 

No  further  proceedings  can  be  had  in  a  suit,  after  a  receiver 
of  the  estate  of  the  plaintiff  has  been  appointed,  upon  a  cred- 
itor's bill  against  him,  until  the  receiver  is  made  a  party  to  the 
suit.  And  if  the  receiver  n^lects  or  refnses  to  take  the  fraper 
steps  to  make  himself  a  party  to  the  suit,  within  a  reasonabla 
time,  the  plaintiff  may  bring  the  receiver  before  Ihe  court  by  a 
supplemental  bill.(d) 


Section  20. 

SPECIFIC  PKBlfOBMANCE.    • 

In  case  of  a  contract  for  the  sale  of  real  estate,  if  the  vendor 
dies,  and  a  bill  is  filed  by  his  ej^ecutor,  for  a  specific  perform- 
ance, all  the  heirs  or  devisees  of  the  vendor  should  be  made  par- 
ties, either  as  plaintiffs  or  defendants,  (e)  If  the  vendee  should 
die,  on  a  like  bill  filed  by  the  vendor,  or  his  personal  representa^ 
tives,  the  heirs,  (or  devisees,  if  any,)  of  the  vendee,  and  his  per*? 
sonal  representatives,  should  be  made  parties  to  the  8uii(/) 

To  obtain  the  specific  performance  of  a  contract  with  a  cor-t 

(a)  Arnold  ▼.  Safiblk  Bank,  27  Barb.  («)  Stoiy's  £q.  PI.  (^  ISO,  177.    Mor- 

424.  gan  v.  Morgan,  2  Wbeak  297.    Xdw.  on 

(h)  Ibtd.  Bar.  ^29. 

(cj  Wilson  ▼.Wilson,  1  Barb.  Oh.  592.  (/)  Ibid.     Townsend  ▼.  Champer* 

(d)  Sedgwick  y.  Cleveland,  7  Balge,  nowne,  9  price,  ]^S0.  Champion  v.  ^rowi^ 

287.  «  John.  Ch.  402, 
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poration  &r  the  sale  of  real  estata,  the  trustee  who  holds  the 
l^gal  title  to  the  corporation  lands  should  be  made  a  co-defend- 
ant with  the  oorporation.(gr)  The  veiidee,  who  has  assigned  his 
eontraoty  is  a  proper  party,  in  a  suit  by  his  assignee  against  the 
vendor,  for  a  specific  performance ;  but  if  he  is  omitted,  and  no 
objection  be  raised  till  the  hearingi  the  court  will  direct  a  decree, 
on  his  executing  and  filing  an  assent  and  agreement,  in  proper 
fonn,  to  be  bound  by  the  decree.  (A)  Where  both  the  vendor 
and  vendee  of  real  estate  are  deceased,  intestate,  upon  a  pro- 
ceeding by  the  administrator  of  the  vendor,  to  enforce  the  spe- 
cific execution  of  the  contract,  the  administrator  and  heirs  of 
the  vendee,  and  all  persons  deriving  title  under  them,  or  inter- 
ested in  the  contract,  must  be  made  parties ;  and  notice  should 
also  be  given  to  the  heirs  of  the  deceased  vendor.  {%) 

But  it  is  erroneous  io  make  a  mere  ngent  a  party  to  a  suit  for 
the  specific  performance  of  a  contracts  And  if  he  is  made  a 
party,  the  complainant  will  not  be  entitled  even  to  a  decree  for 
costs  against  him ;  although  he  sufiers  the  bill  to  be  taken  as 
confessed  for  want  of  an  answer.j^it)  And  in  an  action  for  the  spe- 
cific performance  of  a  contract  to  convey  several  lots  of  land,  being 
part  of  a  tract  owned  by  one  of  the  defendants,  it  was  held  that 
the  prior  mortgagees  were  improperly  made  parties  defendants. 
They  should  not  be  involved  in  a  law  suit  in  anticipation  that 
they  may  foreclose  and  sell  the  plain  tifib  lots  first.  (2) 


Section  21. 

TBUSTEKS  AND  0£STUIS  QUE  TBU8T. 

The  general  rule  is  that  in  suits  respecting  the  trust  property, 
brought  either  by  or  against  the  trustees,  the  cestuis  que  trusty 
^  well  as  the  trustees,  are  necessary  parties.  The  trustees  have 
the  legal  interest,  and  therefore  they  are  necessary  parties.   The 

Morrow  ▼,  Lawrence,  7  Wis.  674.  (*)  Boyd  v.  Vanderkemp,  1  Barb.  Ch. 

Voorhees  v.  DeMyer,  8  Sand.  Ch.  278.    McNamara  y.  Williams,  6  Ves.  1,48. 

(W^.  (0  Chapman  t.  Draper,  10  How.  Pr. 

00  Anshurte'a  Appea],;84  Penn.  State  E^.  867. 
^p.  875. 

67 


530  PABTIEB  IN  EQUITT. 

cestuta  que  trust  have  the  equitable  and  ultimate  interest  to  be 
affected  by  the  decree,  and  therefore  they  are  neoeesary  pari- 
ties, (a) 

But  it  seems  the  case  of  assignees  or  other  tmsteee  of  a 
fund,  for  the  benefit  of  creditors,  who  are  suing  for  the  proteo* 
tion  of  the  fund,  or  to  collect  moneys  due  to  the  fund  from 
third  persons,  is  an  exception  to  this  nik.(6) 

A  bill  by  a  creditor,  against  a  trustee,  to  subject  the  resulting 
trust  arising  after  the  ceftuis  que  tnui,  named  in  the  deed  of 
trust,  are  satisfied,  need  not  make  such  cestuis  que  truH  par- 
ties, (c) 

Where  mortgaged  premises  were  assigned  to  the  mortgagee 
and  another  person,  as  trustees,  for  the  payment  of  the  mort- 
gage debt  and  the  debts  of  other  creditors,  on  a  suit  brought  to 
foreclose  the  mortgage,  it  was  held  that  the  co-trustee  of  the 
mortgagee  must  be  made  a  party  defendanl(ci) 

Where  a  bill  is  filed  by  an  executor,  for  the  purpose  cf  exe- 
cuting the  trusts  declared  by  the  will,  the  ceaiuia  que  truat  need 
not  be  made  parties,  (e)  So  to  a  bill  brought  by  a  trustee,  to 
obtain  possession  of  the  trust  property,  the  persons  beneficially 
interested  in  the  trust,  but  having  no  interest  in  the  possession, 
need  not  be  made  parties.  (/) 

In  case  of  the  fraudulent  assignment  of  a  trust  fund,  the  ces^ 
tut  que  trust  may,  at  his  election,  either  proceed  against  the 
trustee  alone,  or  may  join  the  fraudulent  assignee  in  the  same 
bill.(9)  The  court  can  take  uo  jurisdiction  of  the  legal  title  to 
trust  property,  without  making  the  trustee  a  party.(A)  Where 
the  debtor  of  a  bank  gave  his  promissory  note,  with  two  sure- 
ties, and  conveyed  certain  property  to  a  trustee,  to  indemuiiy 
the  sureties,  it  was  held  that  both  the  trustoe  and  the  cestuis  que 
trust  were  indispensable  parties  to  a  bill  to  sul:ject  this  property 

to  the  claims  of  the  bank  by  virtue  of  the  trust  deed.(«) 

• 

(a)  Story's  Bq.  PI.  ^  207.    1  Coop.        (c)  Comer  t.  Stevenson,  8  Jones'  »q. 

Eq.  PI.  84.     Mitf.  Eq.  PI.  176,     Malin  (N.  C.^  95. 

V.  Malin,  2  JolinA,Ch.  288.    Fish  v.  How-        (d)  Paton  v.  Marray,  6  Paige,  474. 
land,  1  Paige,  20.    Holland  v.  Baker,        (*)  6  Geo.  Rep.  801. 
8  Hare,  68.    11  Texas  Rep.  800.    17        (f)  10  Sme.  &  Mar.  801. 


I' 


Geo.  Rep.  228.  (g)  Bailey  t.  Inglee,  2  Paige,  27%^ 

"  (h)  ^       "^ 

iu:  1%)  19  How.  (U.  S.)  Rep.  876. 


(h)  Cbrisiie  ▼.  Herriclc,  1  Barb.  Ch.        (h)  24  Miss.  Rep.  597. 
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The  trnstees  under  a  settlement  of  real  estate^  agaiost  whom 
a  trust  or  ponver,  giTen  to  them  to  sell  the  estate,  is  to  be  enforced, 
are  necessary  parties  to  a  suit  for  that  purpose.  (A;) 

In  a  suit  to  restore  trust  property,  iostituted  by  the  represent 
tatives  of  a  trustee^  i^inst  his  co-trustee,  both  of  whom  had, 
with  the  Goucurrence  of  some  of  the  cestuis  que  trusty  commit- 
ted breaches  of  trusty  such  oeetuis  que  trust  were  held  to  be 
oecessary  parties.  (Q 

To  a  bill  by  a  trustee,  against  one  of  several  cestuis  que  trusty 
to  recover  the  trust  securities,  the  other  cestuia  que  tj'ust  are 
nnnecessary  partie8.(m)    ' 

Where  a  voluntary  truat  is  perfected,  the  settlor  is  not  a  neces- 
sary party  to  a  suit  by  the  oes^tM  que  trust,  against  the  trustee, 
to  compel  its  performance.  (») 

A  trustee  may  file  a  bill  i^inst  a  co-trmtee,  to  recover  the 
trust  fund,  without  making  the  cestuis  que  trust  parties. (o) 

A  trustee  named  in  a  will,  who  has  refused  the  trust,  is  not  a 
necessary  party,  (p)  So  a  trustee  in  a  will,  who  released  and 
never  acted,  ought  not  to  be  made  a  party  in  a  suit  to  set  aside 
the  will  on  the  ground  of  fraud. (9)  But  it  has  been  held  that 
in  a  suit  against  the  trustees  of  a  charity,  all  the  trustees  must 
be  parties,  though  they  do  not  act.(r) 

Where  real  estate  is  in  the  hands  of  trustees,  and  the  trustees 
convey  it  over  without  notice  of  the  trust,  if  a  bill  is  brought 
by  thece^tti  que  trust,  the  trustees  must  be  made  defendants. (ff) 

Where  a  debtor  makes  an  assignment  in  trust  for  the  benefit 
of  such  of  his  creditors  as  shall  come  in  under  it  and  release 
him,  and  to  reassign  to  him  the  resdioe,  the  creditors  who  come 
in  under  the  assignment,  if  a^iy  there  are,  are  necessary  parties 
to  his  bill  against  the  taustees,  for  an  acconnting.(^) 

In  Mun^ord  v.  Murray,  (u)  where  the  defendant  was  a  trustee 
for  himself  and  other  creditors  of  an  assignor,  and  during  a  con- 
tinued litigation  for  twenty  years  those  creditors  did  not  assert 

(k)  89  Eng.  Law  sod  Eq.  Eep.  76.  (p)  Creed  v.  Creed,  2  Hoa^n,  215. 

[I)  Id.  225.  (q)  RichardsoQ  v.  Hulbert,  1  Anstr.  65. 

m)  Bridget  v.  Hames,  1  Colly.  72.  M  BeChestsey  Market.  6  Price,  261. 

n)  Beed  ▼.  O'BrieD,  7  Bea?.  82.  («)  tfarrison  ▼.  Pryse,  Barnard,  824. 

[o)  May  Y.  Selby,  1  T.  d&  CoU.  285.  (i)  Mitcheil  v,  Leoox,  2  Paige,  280. 

8.  C.  6  Jar.  62.  («)  6  John.  Ch.  1. 
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their  rights,  the  coiB*t  would  not  compel  the  plaintiff  to  make 
tiiem  parties  to  the  bill  for  aa  aooonnt. 

Where  the  complainant  claims  ia  opposition  to  a  deed  of  trust 
or  assignment,  as  being  fraudulent  and  yoid,  he  may  proceed 
against  the  assignee  or  trustee,  who  is  the  holder  of  the  legal 
estate  in  the  property,  without  joining  the  cestui  que  tru8t.{v) 

If  trustees  are  changed,  pending  a  suit  against  the  trust  fund, 
it  is  not  absolutely  necessary  to  bring  them  in,  although  tho 
complainants  have  a  right  to  do  so  before  decree,  by  a  supple- 
mental bill.(u;) 

In  a  suit  to  quiet  title,  by  the  grantee  of  a  trustee,  against 
the  trustee's  heirs,  the  cestui  que  trust,  who  does  not  desire  to 
avoid  the  conveyance,  need  not  be  joined  as  defendant.(a;) 

The  cestuis  que  trust  are  not  necessary  parties  to  a  suit  in 
equity  in  which  a  mortgage  for  their  benefit  is  brought  in  ques- 
tion.   Their  trustees  are  the  proper  pcurties  to  represent  them.(y) 

One  seeking  to  enforce  a  claim  for  necessaries,  against  trust 
property  of  a  mother  and  her  children,  if  he  seeks  a  sale  of  any 
part  of  the  trust  property,  must  join  both  the  mother  and  her 
children,  if  they  are  all  beneficiaries.(«) 

To  obtain  the  specific  performance  of  a  contract  made  with  a 
corporation,  for  the  sale  of  real  estate,  the  trustee  who  holds  the 
l^al  title  to  the  corporation  lands  sliould  be  made  a  co-defend- 
ant with  the  corporation,  (a) 

In  Mead  v.  MitcheU(b)  it  was  held  that  under  seetion  113  of 
the  code,  when  a  trustee  of  an  express  trust  is  sued,  the  cestuis 
que  trust  are  deemed  before  the  court  by  representation. 

An  action  in  the  nature  of  an  action  at  law  cannot  be  ntaia* 
tained  by  a  creditor,  against  his  debtor  and  assignee  in  trust  for 
the  benefit  of  creditors,  to  recover  a  debt  due  to  the  plaintiff,  on 
the  ground  that  the  assignee  baa  neglected  to  apply  the  assets. 

(v)  Rogers  v.  Rogers,  3  Paige,  379.  (y)  New  Jerney,  &a  Co.  ▼.  Amee,  1 

Wakeman  t.  Grover,  4  id.  28.    Loomis  Beasley,  (N.  J.)  507. 

V.  Clioe,  4  Barb.  453.    Rassell  ▼.  Lash-  '  (z)  Preavelt  v.  Land,  86  Miss.  R.  495. 

er,  Id.  232.     Story's  £q.  PI.  (  216.  (a)  Morrow  7.  Lawrence,  7  Wis.  Rep. 

Anon.  1  Vem.  261.  574. 

(w)  Noith  American  Coal  Co.  v.  Dy.  (6)  5  Ab.  Pr.  Rep.  92.    S.  C.  17  N.  X. 

ctt,  2  Edw.  116.  Rep.  210. 

(x)  Oridley  y.  Wynant.  23  How.  (U. 
6.)  oOO. 
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The  remedy  in  sach  a  oase,  now  as  well  ae  before  the  code^  ia 
by  a  suit  in  the  names^  or  for  the  benefit,  of  all  the  parties 
beneficially  interested,  and  in  which  the  trustee  may  be  com- 
pelled to  aoconnt  and  execute  the  trust,  or  may  be  replaced  by 
a  new  trustee,  or  a  receiver,  and  may  be  personally  charged  if 
guilty  of  n^lec  t.  (c) 

Where  the  amount  of  a  trust  fund  for  creditors  is  not  fixed, 
and  it  is  necessary  to  take  an  account,  to  fix  it,  all  the  cestuis 
que  trust  must  be  made  parties,  either  as  plaintifis  or  defend- 
ants. (<2) 

Where  real  estate  had  been  purchased  by  a  joint  fand,  raised 
by  a  subscription  in  shares  of  more  than  two  hundred  and  fifty 
subscribers,  and  the  property  had  been  conveyed  to  certain  per- 
sons  as  trustees  for  the  subscribers,  and  afterwards  a  bill  was 
filed  against  the  trustess,  for  a  sale  of  the  real  estate  under  a 
morl^i^  made  in  pursuance  of  th6  trust,  it  was  held  not  neces- 
sary for  the  subscribers  to  be  made  parties  to  the  suit ;  since  the 
trustees,  by  the  very  nature  and  constitution  of  such  a  trust, 
must  be  held  sufficiently  to  represent  the  interests  of  all  the 
subscribers ;  and  a  di£ferent  doctrine  would  be  attended  with 
intolerable  hardships  and  inconvenience,  as  it  might  be  impos- 
sible to  make  all  the  subscribers  parties.'(e) 

Persons  having  demands  prior  to  the  creation  of  a  trust  may 
enforce  those  demands  against  the  trustees,  without  bringing 
before  the  court  the  persons  interested  under  the  trust,  if  the 
absolute  disposition  of  the  property  is  vested  in  the  trustees.  (/) 
But  if  the  trustees  have  no  such  power  of  disposition  (as  in  the 
case  of  trustees  to  convey  to  certain  uses,)  the  persons  claiming 
the  benefit  of  the  trust  must  be  made  parties,  (g^) 

Where  a  mortgagor  has  conveyed  his  equity  pf  redemption  to 
trustees,  for  the  benefit  of  his  other  creditors,  the  trustees  alone 
are  generally  the  proper  parties  to  a  bill  to  redeem,  and  not  any 
of  the  creditors  entitled  under  the  trust.  (A)     But  a  special  case 

(0   Bishop   V.    Houghton,   1  E.  D.  (/)  Story's  Eq.  PI.  $  149.    Mitf.  Eq. 

Smith,  666.  PI.  175.    Anon.  1  Vern.  261. 

(d)  2  Curtis  0.  C.  177.  (g)  Ibid.    Mitf.  Eq.  PI.  175, 176. 

(tf)  Van  Vechten  y.  Terry,  2  John.  (h)  Coop.  Eq.  PI.  175.    Troughton  ▼. 

Ch.  197.  Brinkes,  6  Ves.  673. 
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may  exists  in  which  sadi  oreditors  would  be  entitled  to  rodeem ; 
as  for  example,  if  the  trustees  ehoald  collude  with  the  mort- 
gagee, or  should  refuse  to  sue,  or  should  be  iQsolYent.(t) 

If  a  mortgage  has  been  made  to  a  trustee,  in  trust,  all  the 
cestuis  que  trust  should  be  made  parties,  as  well  as  the  trustee^ 
to  a  bill  to  foreclose,  (i) 

Where,  by  a  will^  the  executors  are  made  trustepA  to  sell  the 
real  estate  of  the  testator,  ^nd  out  of  the  produce,  after  the  dia^ 
charge  of  debts,  to  pay  certain  sums  to  certain  legatees,  which 
sums  are  also  charged  upon  the  personal  assets,  in  case  of  a 
d^ciency  of  the  real  fund,  on  a  bill  filed  by  one  of  the  legatees, 
to  obtain  his  share  of  the  proceeds,  from  the  executors,  all  the 
other  legatees  are  necessary  parl»es.(Q 

All  persons  having  specific  charges  on  trust  property,  derived 
under  the  larust,  and  appertaining  to  the  due  execution  of  it,  are 
generally  required  to  be  made  parties  to  suits  Tespecting  the 
due  execution  of  the  trust,  or  touching  their  rights  tkereiD, 
whenever  the  persons  are  definitely  ascertained,  and  the  trust  is 
of  a  limited  nature,  (m)  Yet  there  are  some  exceptions  to  this 
rule.  Thus,  if  each  party  is  entitled  to  an  aliquot  part,  such  as 
a  quarter  or  a  half  of  an  asco-tained  and  definite  trust  fund,  he 
may  sue  for  his  own  portion  thereof,  without  makii^  the  other 
ceatuis  que  trust  parties ;  for  there  is  no  comnranity  of  prop>- 
erty,  or  other  matter,  in  virtue  of  which  they  have,  or  can  have, 
any  interest  in  the  suit,  or  the  subject  of  the  suit(»)  Bo  when- 
ever a  great  practical  inconvenience  would  arise  from  a  strict 
application  of  the  general  rule,  as  where  there  is  a  small  prc^ 
erty  to  be  divided  among  a  large  number  of  oestuia  que  trust 
who  are  foreigners  resident  abroad,  the  court  has  power  to  ndax 
the  rule.  So  where  the  cestuis  que  trust  are  very  numerous,  or 
the  description  of  them  is  so  general  that  it  is  difficult  or 
impracticable  to  ascertain,  in  the  first  instance,  who  are  all  the 
persons  included  therein ;  or  many  are  unknown,  or  are  resi- 

(0  Coop,  Bq.  PI.  176.  («)  Story's  Eq.  PI.  «  207  a.    Hatch- 

{k)  Wood  T.  Wniiftms,  4  Mad.  186.  fnson  ▼.  Towiwend,  2  Keen,  675.    Mor- 

Lowe  ▼.  Morgan,  1  Bro.  Ch.  R.  868.  ley  v.  RennoMson,  2  Hare,  670.    Harta 

(1)  Story's  Eq.  PI.  ^  206.  T.  StriDger,  15  Bear.  206. 

(m)  Mitf.  £q.  PI.  176.    Harrison  t. 
Btewardson,  2  Hare,  580. 
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dents  abroad)  the  proper  inquiries  may  be  directed  to  be  made 
before  a  master,  before  the  final  decrce.(o) 

If  a  bill  be  filed  by  a  oettui  qite  trtuiy  for  a  specific  perform- 
ance of  a  covenant  nnder  seal,  made  unto  a  trustee  for  the  ben- 
efit of  the  plaintiff,  the  trustee  must  be  made  a  party  to  the 
suit.(p)  So  to  a  bill  brought  by  a  cestui  que  trusty  to  foreclose 
a  mortgage  givten  to  a  trustee  for  bis  benefit,  the  trustee  should 
be  made  a  party.  (9)  And  to  a  bill  for  the  redemption,  or  for 
the  foreclosure,  of  a  mortgage,  brought  gainst  a  trustee,  the 
eestuia  que  trust  are  necessary  parties,  (r) 

In  a  suit  to  enforce  a  trust,  or  to  set  it  aside,  all  the  trustees 
should  ,be  made  parties ;  for  all  of  them  have  a  community  of 
interest.(«)  So  if  there  are  several  ctstuis  que  trusty  all  of  them 
should  be  made  parties  to  a  bill  touching  the  common  interest.(^) 

Where  any  of  the  trustees  are  dead,  the  survivors  or  survivor 
of  them  must  be  made  parties  to  a  suit  respecting  the  subject 
matter  of  the  trust,  (tt)  If  the  trustee  has  assigned  his  trust, 
absolutely,  the  assignee  should  be  made  a  party  in  his  stead ; 
and  unless  the  assignment  is  a  breach  of  trust,  the  trustee  need 
not  be  made  a  party,  (v) 

But  if  there  are  several  trustees,  who  are  all  implicated  in  a 
common  breach  of  trust,  for  which  the  cestui  que  triut  seeks 
relief  in  equity,  he  may  bring  his  suit  against  all  of  them,  or 
against  one  of  them  separately,  at  his  election,  (u;) 

Trustees  under  an  assignment  made  by  a  debtor  in  trust  for 
the  benefit  of  his  creditors  may  fi}e  a  bill  relative  to  the  trust 
estate,  and  to  enforce  its  objects,  without  making  the  creditors 
parties ;  for  the  assignees  are  the  proper  representatives  of  all  of 
them,  (a;) 

(o)  fitoi7'sEq.PL^207  a.    Hawkins  (0  Hamm  ▼.  Stevena.  1  Vera.  110. 

Y.   Hawkins,  1  Hare,  548.    Harvey  T.  Lowe  v.  Morgan,  1  Bro.  Ch.  E.  868. 

Harvey,  4  Bear.  215.  (u)  SUyry's  Eq.  PI.  $  211. 

ip)  Cooke    V.    Cooke,   1  Vera.   86.  (v)  Coop.  Bq,  PI.    84.    Bromley  t. 

Cope  V.  Parry,  2  Jac.  &  W.  538.    Hook  Holland,  7  Vee.  3,  11.    Bart  v.  Dennet, 

y.  Kinnear,  8  Swanst.  417,  note.  2  Bro.  Ch.  225.    Qilchrist  ▼.  Stevenson, 

(q)  Wood  V.  Winiams,  4  Mad.  186.  9  Barb.  9.    But  nee  8  Sim.  219,  contra. 

(r)  Calverley  v.  Phelpa»  6  Mad.  229.  w)  Walker  v.  Symonds,  8  Swanst.  75. 

Whistler  t.  Webb,  Bunb.  68.  Franco  v.  Franco,  8  Yes.  75. 

(a)  fa  BeOhestsey  Market,  5  Price,  (z)  Wakeman  ?,  Grover,  4  Paige,  28. 
261. 
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CHAPTER  V. 

NONJOINDER  AND  MISJOINDER;  CONSEQUENCES  OF;    HOW  TAKES 

ADVANTAGE  OF. 

Sec.  1.  Obnbbal  pbinciplbs. 

2.  At  what  timb  objection  should  bb  hade  ;  when  it  mat  be  made  at 

THE  HBABINO. 
8.    Bt  WHOM  OBJECTIOK  MAT  BE  BAJ8BD. 
4.   M!bTH0D8  OF   BAI8I50  THE  OBJECTION. 

(a.)  Bt  dbmcbbbb. 

(6.)   Bt  PLBA  OB  AN B WEB. 
(C.)   Bt  plea  OB  DEMUBBBR. 
(d.)   Bt  plea   ALONE. 

5.  Dismissing  bill. 

6.  When  the  ciubb  will  be  ordered  to  stand  oyer;  adding  new 

PARTIES  BT  amendment. 

7.  Ordering  parties  to  be  brought  in. 

8.  Consequences  of  omitting  to  object. 

9.  How  THE  objection  mat  be  waiv^,  or  the  defbct  cured. 


Section  1. 

GENERAL  PRINCIPLES. 

It  is  a  fatal  objection  to  a  suit  that  a  part  of  the  complain- 
ants 4o  not  show  any  title  to  participate  with  the  others^  in  the 
relief  8otight.(a)  Yet  the  court  exercises  a  sound  discretion^ 
without  adhering  to  an  inflexible  rule,  in  determining  whether 
there  has  been  a  misjoinder  of  parties  ;  and  is  not  bound  to  dis^; 
miss  a  bill  on  acconnt  of  misjoinder. (6)  Notwithstanding  a 
misjoinder  of  plaintiffs,  the  court  will  permit  a  decree  to  be 
made  at  the  hearing,  when  it  appears  that  justice  can  be  done 

(a)  Cammeyer  y.  tTnited  German  Lu-  ster,  9^  Pa!ge,  386.    King  of  Spain  t. 

eran  Churches,  2  Sand.  Ch.  186.    Paige  Machado,  4  Bass.  225.    4  IX.  &  G.  836w 

y.  Towusend,  5  Sim.  895.    Cowley  v.  (6)  Murray  t.  Hay,  %  Barb.  Qh,  59.  ^ 
Cowley,  9  id.  299.    Clarkson  ?.  DePey- 
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to  all  parties,  (c)  If  the  proper  parties  are  not  made,  the  court 
itself  may  state  the  objection,  and  may  refuse  to  proceed  to  make 
a  decree ;  or  a  decree,  if  made,  may,  for  that  defect,  be  reversed 
oh  rehearing  or  appeal  Or,  if  not  r^ersed,  yet  it  will  bind 
none  bat  the  parties  to  the  suit  and  those  claiming  under  them.  (c2) 

Where  a  person  is  made  a  co-plaintiff  improperly,  without  his 
privity  or  consent,  the  proper  course  is  to  move  that  his  name 
be  stricken  out ;  not  that  the  bill  be  dismissed,  even  as  to  him.(e) 

Where  the  parties  in  interest  are  so  numerous  as  to  render  it 
inconvenient,  if  not  impracticable,  to  make  them  all  defendants, 
without  great  delay  and  expense,  and  justice  can  be  done 
between  the  parties  before  the  court  without  affecting  the  inter- 
ests of  the  others,  the  court  will  proceed  to  make  a  decree  not- 
withstanding the  want  of  parties. (/) 

An  author  cannot  file  a  joint  bill  against  several  booksellers, 
for  selling  the  same  spurious  edition  of  his  work ;  for  there  is 
no  privity  between  them  ;  and  his  right  against  each  of  them  is 
not  joint,  but  is  perfectly  distinct.  (^) 

The  objection  of  misjoinder  does  not  apply  where  all  the  par- 
ties plaintiff  have  an  interest  in  the  suit,  although  it  is  not  a 
co-extensive  interest.  Thus  a  tenant  for  life,  and  a  remainder- 
man may  join  as  plaintiffs  in  the  same  suit,  respecting  their 
interest  in  the  estate.  So  a  widow  and  her  children,  who  have 
successive  interests  in  the  same  trusts,  where  there  has  been  a 
breach  thereof,  as  well  against  a  stranger  as  against  the  trus- 
tee. (A) 

%{  two  plaintifb  should  sue,  and  the  bill  should  allege  ihsA 
the  tjitle  was  in  one  or  the  other  of  them,  in  the  alternative,  it 
woul4  be  demurrable ;  for  not  only  is  such  an  allegation  objec- 
tionable o^  account  of  uncertainty,  but  also  because  it  shows 
that  there  p^ust  necessarily  be  a  misjoinder  of  one  or  the  other 
of  the  plaiqti^.(t) 

If  a  per804  js  improperly  joined  as  a  defendant  who  is  not 

(e)  42  Maine  Rep.  119.  (a)  Dilly  v.  Dorly,  2  Yes.  Jnn.  486. 

(a)  Lambert  v.  Hutchinson,  1  ^ear.  (k)  Story's  Eq.  PI.  (  279  a.    Bnck- 

277.    8.  C.  8  L.  J.  (K.  8.)  19g.  ertdge  t.  Qlasse,  1  Craig  &,  Ph.  126. 

(e)  6  Florida  Rep.  110.  (t)  Cholmondeley  v.  Clinton,  Tor.  Sb 

(/)  1  Sme.  and  Mar.  Oh.  404.  Buss.  116. 
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witbiQ  the  juriBdiction,  and  is  therefore  ia  party  only  by  virtue 
of  the  usual  prayer  of  process,  such  misjoinder  will  not  affect 
the  cause  ;  for  until  he  has  appeared  and  acted,  no  decree  can 
he  had  against  him.(j;) 

If  the  persons  who  are  proper  parties  but  omitted,  are  unknown 
to  the  plaintiff,  and  the  fact  is  so  charged  in  the  bill,  and  the 
bill  seeks  a  discovery  of  such  parties,  for  the  purpose  of  bringing 
them  before  the  court,  the  objection  of  want  of  parties  will  not 
be  allowed  to  prevail,  because  of  the  impracticability  of  making 
them  parties ;  and  because  it  is  one  of  the  very  objects  of  the 
bill  to  obtain  the  information  which  will  enable  the  plaintiff  to 
cure  the  defect.  (?) 

The  mere  nonjoinder  of  a  party  who  might  be  a  proper  party, 
but  whose  absence  produces  no  prejudice  to  the  rights  of  the 
parties  before  the  court,  will  not  constitute  a  fatal  objection  at 
the  hearing  or  rehearing,  or  upon  bill  of  review,  (w)  The  same 
rule  will,  in  general,  apply  to  the  misjoinder  of  a  party,  either 
as  plaintiff  or  as  defendant ;  for  at  the  hearing,  if  a  decree  can 
be  made,  without  prejudice  to  the  rights  of  the  parties  before 
the  court,  the  objection  will  not  avail. (n) 

When  a  person  who  ought  to  be  a  party  is  out  of  the  juris- 
diction of  the  court,  if  the  fact  is  stated  in  the  bill  and  admit- 
ted by  the  answer,  or  proved  (if  denied)  at  the  hearing,  that  of 
itself  constitutes  a  sufBcient  ground  for  dispensing  with  his 
being  made  a  party,  and  the  court  will  proceed  to  a  decree  with- 
out him.(o)  Thus,  although  the  general  rule  is  that  to  a  bill 
against  a  partnership  all  the  partners  must  be  parties,  yet  if  one 
of  the  partners  be  resident  in  a  foreign  country,  so  that  h0  can- 
not be  brought  before  the  court,  and  the  fact  is  so  charged  in  the 
bill,  the  court  will,  ordinarily,  proceed  to  make  a  decree  against 
the  partners  who  are  within  the  jurisdiction ;  provided  it  can  be 
done  without  manifest  injustice  to  the  absent  partner.(p) 

If  the  joinder  of  a  formal  party  would  oust  the  co\|rt  of  its 


ii 


;A;)PrinKleT.  Crooks,  8  T^  Coll.  666.        (n)  Story's  £q.  PI.  ((  75,  286,  541, 

[I)  Story's  Eq.  PI.  ^  92.    Milf.  Eq.  PI.    544. 
180.    Bowyer  T.  Covert,  1  Vern.  95.  (o)Id.  $78.   Mitf.  Eq.  fM,  164.   Coop. 

(m)  Whiting  t.  Bank  of  United  Sutes,    Eq.  PI.  89. 
18  Peters,  6.  (p)  Ibid.    Coop.  Eq.  ?!.  85.    MilU- 

gau  ▼.  Milledge,  8  Cran^^,  220. 
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jarisdiction,  it  will  proceed  to  »  decree  upon  the  merits  of  the 
case  between  the  parties  actually  before  the  court,  who  have  the 
real  and  substantial  interests  in  the  controversy,  whenever  it  can 
be  done  without  prejudice  to  the  rights  of  others. (g) 


Section  2. 

AT  WHAT  TIME  OBJECTION  SHOULD  BE  ICADB;    WHEN  IT  VAf  BE  MADE  AT 

THE  HEABINO. 

An  objection  of  the  misjoinder  of  plaintiffs,  or  the  nonjoinder 
of  defendants,  where  it  appears  that  the  omitted  parties  are 
merely  formal,  cannot  be  raided  for  the  first  time  on  the  final 
hearing ;  or  if  raised,  the  court  will  not  be  disposed  to  listen  to 
it,  but  will  dispose  of  the  case  on  the  merits,  if  it  can  properly 
do  so.  (a)  So  an  objection  to  the  bill,  for  the  nonjoinder  of 
defendants,  if  it  has  not  been  made  before,  by  demurrer  or 
answer,  affords  no  sufficient  ground  for  dismissing  the  bill,  at 
the  hearing.  (6) 

But  where  the  omitted  parties  are  inseparably  connected  with 
the  subject  of  the  suit,  so  that  a  decree  cannot  be  made  without 
bringing  them  before  the  court,  or  materially  affecting  their 
interests ;  or  if  the  defect  be  vital  to  the  character  of  the  bill, 
and  to  the  relief  asked,  the  objection  may  be  taken  at  the  hear- 
ing, or  afterwards,  on  appeal,  or  by  writ  of  error,  (c)  So  if  per- 
sons having  substantial  legal  or  beneficial  interests  in  the  subject 
matter  of  the  litigation  and  who  are  to  be  materially  affected 
by  the  decree  which  may  be  rendered  are  omitted,  (d)  So  if  the 
plaintiffs  have  conjlicting  interests  the  objection  may  be  taken 
at  the  hearing.  But  misjoinder  of  co-plaintiffs  by  reason  of 
mere  want  of  interest,  can  only  be  taken  advantage  of  by  plea 
or  demurrer,  (e)  ^ 

(q)  Story's  Eq.  PL  $  542.  t.  Howes,  8  Clarke  (Iowa)  Rep.  866. 

(a)  Harder  t.  Harder,  2  Saod.  Ch.  17.  4  Scam.  424.    8  Atk.  111.    2  id.  510. 

2  Greene  (Iowa)  R.  55.    2  McLean,  876.  9  Foster  (N.  H.)  Rep.  488.    1  Peters, 

9  Ala.  Rep.  460.    Story's  Eq.  PI.  (  542.  299.    14  Vemii  R.  518.    1  Barb.  Ch.  Pr. 

1  Stock  (N.  J.)  Rep.  401.  4  Scam.  424.  820.    1  Molloy,  74. 

Rafferty  ▼.  King,  1  Keen,  601.    1  Peters,  (d)  Prentice  V.  Kimball,  19  111.  R.  820. 

299.  («)  DaTies  ▼»  Qaarterman,  4  T.  4t 

[h)  Child  y.  Brace,  4  Paige,  809.  Col.  257.    2  HiU  Ch.  567> 

[c)  Story's  Eq.  PI.  (  286.    Postlewait 
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By  the  practice  in  Connecticut,  after  a  hearing  on  the  merits, 
and  a  decree  passed,  it  is  quite  too  late  to  raise  the  ohjection.(/) 
And  the  Supreme  Court  of  the  United  States  has  decided  that 
a  defendant,  after  consenting  to  a  decree  against  him  for  an 
injunction  and  an  account,  cannot  object  to  the  misjoinder  of 
one  of  the  plaintiffs.  (^)  But  Mr.  Hoffinan  lays  it  down  that  if 
the  court  perceives  that  it  cannot  make  the  proper  decree,  for 
want  of  the  necessary  parties,  the  objection  is  never  too  late. 
It  may  not  only  be  made  at  the  hearing,  by  a  party,  but  the 
court  may  make  it  of  its  own  accord,  at  or  after  the  hearing. (A) 

Yet  it  is  not  safe,  in  any  case,  to  rely  upon  the  nonjoinder  or 
misjoinder  of  parties  as  an  objection  to  the  hearing ;  for  if  the 
court  can  make  a  decree  at  the  hearing  which  will  do  entire 
justice  to  all  the  parties,  and  not  prejudice  their  rights,  notwith- 
standing  the  nonjoinder  or  misjoinder,  it  will  not  then  allow  the 
objection  to  prevail,  (t)  Besides,  when  the  objection  is  not 
taken  until  the  hearing,  tbe  defendant  is  not  usually  entitled  to 
his  costs. (2;)  But  in  a  case  where  the  defect  of  parties  was  very 
gross  and  obvious,  the  plaintiff  was  ordered  to  pay  the  costs  of 
the  day.(Z) 

In  PadiJOick  v.  PlaU(m)  a  married  woman  being  entitled  to  a 
share  of  the  produce  of  the  estate  of  a  testator,  joined  her  hus- 
band in  selling  and  assigning  it  to  a  stranger.  The  assignors 
and  assignee  having  joined  in  a  suit  for  its  recovery,  it  was  dis- 
missed at  the  hearing,  for  misjoinder;  but  the  objection  not 
having  been  taken  previously,  no  costs  were  given. 

If  a  cause  comes  on  again  after  it  has  been  put  off  by  the 
court  for  want  of  formal  parties,  an  objection  for  want  of  other 
parties,  which  might  have  been  made  in  the  first  instance,  comes 
too  late.(n) 

But  in  New  York  the  practice  in  regard  to  the  time  for  tak- 
ing the  objection,  has  been  changed,  by  the  code  of  procedure, 
which  enacts  that  if  the  objection  for  defect  of  parties  be  not 


(/)  21  Conn.  Rep.  686.  (k)  Coop.  Eq.  PI.  185.    Const  t.  Jef- 

Ig)  16  How.  (tJ.  8.)  646.  frey,  1  Sim.  dt  Stn.  106. 

(h)  2  fioff.  Ch.  Pr.  88.  (I)  Keating  t.  Keating,  1  MoQoy,  21& 

(t)  Story's  Eq.  PI.  ^  287.  Lambert       tm)  11  Bear.  608. 

T.  Hutcbinsoni  1  Beav.  277.  (n)  Jones  v.  Jones,  8  Atk.  217. 
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taken  by  demuri'er  or  answer ^  the  defendant  shall  be  deemed  to 
haVe  waived  the  8ame.(o)  It  cannot  be  taken  at  the  trials  in 
the  form  of  an  objection  to  the  complaint  as  not  stating  facts 
sufficient  to  constitute  a  cause  of  action,  (p) 


Section  3. 

BT  WHOM   OBJECTION   MAY  BE  RAISED. 

The  objection  for  want  of  parties  ought  to  proceed  from  the 
defendant}  for  it  has  been  decided  that  the  complainant^  bring- 
ing his  cause  to  a  hearing  without  proper  pavties,  cannot  put  it 
off  without  the  consent  of  the  defendant.(a) 

A  defendant  cannot  object  that  another  defendant,  having  no 
interest  in  the  subject  matter  of  the  suit,  is  improperly  made  a 
party.(&)  It  is  only  where  the  complainant  has  some  ground  of 
relief  against  each  defendant,  and  where  his  claims  for  relief 
against  them  riospectively  are  improperly  joined  in  one  suit,  so 
as  to  make  thb  bill  multifarious,  that  each  defendant  has  the 
right  to  demur  upon  the  ground  that  the  other  defendant  is 
improperly  joined  with  him  in  the  suit.(c) 

If  a  defendant  is  misjoined,  the  objection  can  be  taken  only 
by  himself,  (d) 

Not  only  may  the  defendant  raise  the  objection,  at  the  hear- 
ing, for  want  of  parties,  but  the  court  itself  may  raise  the 
objection,  when  determining  the  cause. (a) 

No  one  can  demur  for  defect  of  parties  to  an  action,  unless 
his  own  interest  requires  that  the  defect  should  be  cured.  (/) 

A  suit  was  instituted  by  a  husband  and  wife,  and  a  decree 
made  therein.  It  afterwards  appeared  that  the  property  in 
question  was  limited  to  the  wife^s  separate  use.     Held,  upon  a 

(o)  Code,  ^  144, 148.    General  Mat.  Brownaon  t.  Gifford,  8  How.  Pr.  R.  889. 

Ids.  Co.  t.  Bensou,  6  Diter,  168.    Shel-  6  Ind.  Aep.  62.    6  Eog.  Rep.  720. 
don  V.  Wood,  2  Boa.w  267.  (c)  Ibid. 

( p)  General  Mat  Ins.  Co.  ▼.  Benson,        (a)  Sayles  ▼.  Tibbita,  6  R.  I.  Rep. 

sopra.  79.    Story's  £q.  PI.  ^  644. 

(a)  1  Barb.  Ch.  Pr.  820.    Innes  r.        (e)  1  Barb.  Ch.  Pr.  821. 
Jackson,  16  Yes.  356.  (/)  Newbold  ▼.  Warrin,  14  Ab.  80. 

(ft)  Cheny  ▼.  Monroe,  2  Barb.  Ch.  618. 
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petition  of  thei  wife  by  a  next  friend,  that  the  objection  of  mis- 
joinder could  not  be  then  taken  advantage  of  by  a  respondent 
who  was  not  an  accounting  party,  (gr) 

In  case  of  a  misjoinder  of  plaintiffs,  all  the  defendants  may 
demur,  (ii)  In  such  a  case  the  objection  ought  to  be  taken  by 
demurrer ;  for  if  not  so  taken,  and  the  court  proceeds  to  a  hear- 
ing on  the  merits,  it  will  be  disregarded,  at  least,  if  it  does  not 
materially  affect  the  propriety  of  the  decree,  (t) 


Section  4. 


METHODS  OF  BAISING  THE   OBJECTION. 

(a)  By  demurrer. 

A  bill  defective  for  want  of  parties  may  be  demurred  to 
specially,  and  the  demurrer  must  show  who  are  the  proper  par- 
ties, (a)  And  where  the  objection  that  one  of  the  plaintiffs  has 
no  interest  in  the  suit  appears  upon  the  face  of  the  bill,  it  can 
be  taken  advantage  of  only  by  demurrer.  (6)  Yet  it  has  been 
held  in  Illinois  that  where  the  want  of  proper  parties  appears 
on  the  face  of  the  bill,  although  the  objection  should  be  taken 
by  demurrer,  it  may  also  be  set  up  in  the  answer,  or  in  a  plea.(c) 

If  one  is  improperly  made  a  defendant,  the  objection  is  per- 
sonal only,  and  must  be  taken  by  demurrer.  ((2)  It  cannot  be 
taken  by  other  parties,  (c) 

If  a  bill  against  husband  and  wife  shows  an  interest  in  the 
husband,  but  none  in  the  wife,  and  both  join  in  a  general 
demurrer,  it  will  be  sustained,  as  to  her.(/) 

To  support  an  objection  that  other  persons  should  have  been 
made  plaintiffs,  it  is  necessary  that  this  should  clearly  appear 


[g)  Warren  v.  Buck,  4  Beay.  96. 

^)  Story's  Eq.  PI.  ^  544. 

^t)  Trustees  of  Watertown  v.  Cowen, 
4  Pai^e,  610.  Harder  v.  Harder,  2 
Sand.  Ub.  17.  Bafferty  ▼.  King,  1  Keen, 
601 

(a)  Story's  Eq.  PI.  U  286,  541.  19 
Ala.  Rep.  121.  4  Rand.  461.  7  Conn. 
Rep.  887.  Oockburu  ▼.  Thompson,  16 
Yes.  826. 


(b)  Talmai^e  t.  Pell,  9  Pai^a,  410. 
Sheldon  t.  Wood,  2  Bosw.  267.  General 
Mu.  Ins.  Co.  ▼.  Benson,  6  Dtter,  168. 

(e)  4  Scam.  424. 

(d)  7  Ala.  Rep.  862. 

(«)  6  En^.  Repw  720.  Cheny  ▼.  Mon- 
ro, 2  Barb.  Ch.  618.  8  How.  Pr.  Ropw 
889.    6  Ind.  Rep.  62. 

(/)  7  Conn.  Rep.  887. 
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from  the  bill ;  otherwise  the  defendant  must  aver  it.  Therefore 
where  it  appeared  from  a  bill  of  foreclosure  that  the  mortgage 
was  gi^en  to  the  plaintiff,  acting  in  behalf  of  a  turnpike  com- 
pany, but  it  did  not  appear  who  composed  ihe  company ; 
whether  it  was  incorporated ;  or  what  were  its  powers,  the  non- 
joinder  of  such  company  was  held  not  to  be  a  ground  of 
demurrer,  (y) 

And  in  some  cases,  although  all  the  persons  interested  are  not 
made  parties,  yet  if  there  be  such  a  privity  between  the  plain- 
tiffs and  defendants  that  a  complete  decree  may  be  made,  the 
want  of  parties  is  not  a  cause  of  demurrer.(A) 

In  a  demurrer  to  a  bill  for  want  of  parties,  the  defendant 
must  point  out  the  necessary  parties,  either  by  name,  in  refer- 
ence to  some  statement  of  their  names  in  the  bill,  or  by  their 
characters;  as  the  heirs,  devisees,  personal  representatives, 
assignees,  creditors  &c.  of  some  of  the  persons  named  or  referred 
to  in  'such  bill.(t) 

To  sustain  a  demurrer  for  want  of  parties,  the  defendant  must 
show  that  the  absent  person  is  a  necessary  party  according  to 
the  case  of  such  defendant.  Thus,  in  Dalton  v.  HayterQe)  an 
estate  was  charged  with  a  mortgage  and  with  portions,  and  a 
term  was  vested  in  trustees  for  securing  the  portions.  In  a  suit 
for  the  execution  of  the  trusts,  the  mortgagee  objected  that  the 
trustees  of  the  term  were  not  parties,  but  the  objection  was 
overruled. 

The  assignors  of  an  equitable  chose  are  not  necessary  parties 
to  a  bill  by  the  assignee,  seeking  an  account  due  to  him  by  vir- 
tue of  the  assignment ;  and  if  their  joinder  as  parties  be  any 
objection  at  all,  the  misjoinder  of  the  one,  as  plaintiff,  or  of  the 
other,  as  defendant,  inasmuch  as  it  does  not  materially  affect 
the  decree,  can  only  be  taken  advantage  of  by  demurrer,  and  in 
case  of  a  defendant  misjoined,  only  by  himself. (Z) 

If  the  nonjoinder  of  a  person  as  a  party  cannot  prejudice  the 
rights  of  the  parties,  and  prevent  a  complete  settlement,  but  is 


[i 


)  7  Conn.  Rep.  887.  (t)  Dias  t.  Bouchaud,  10  Paige,  446. 

)  Mitf.  Eq.  Pi.  146.  {k)  7  Bear.  818. 

(0  daylea  ▼.  Tibbitts,  6  B.  L  Rep.  79. 
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merely  a  forautl  defect,  the  objecUoD  most  be  made  by  demaner, 
plea  or  answer;  otherwise  it  may  be  made  at  the  heariDg.(m) 

A  demurrer  will  lie  for  the  nonjoinder  of  the  proper  parties 
defendant,  hut  not  for  the  misjoinder  of  some,  who  ongfat  not  to 
have  been  made  defendants  with  others  who  are  properly  8ued.(») 
A  party  who  ought  not  to  have  been  sued  may  demm*,  on  the 
ground  that  no  sufficient  cause  of  action  is  stated,  as  against 
him,  but  not  for  defect  of  parties.(o) 

If  the  relief  cannot  properly  be  granted  without  the  presence 
of  other  parties,  the  objection  of  a  defect  of  parties  must  be 
token  by  demurrer,  or  answer ;  and  if  not  bo  taken,  it  will  be 
held  to  be  waived.  It  cannot  be  taken  on  the  trial,  in  the  form 
of  an  objection  to  the  complaint,  as  not  stating  facts  sufficient 
to  constitute  a  cause  of  action. (p) 

The  code  of  procedure,  of  New  York,  allows  a  defendant  to 
demur  to  the  complaint,  when  it  appears  on  the  face  thereof 
that  there  is  a  defect  of  parties  plaintiff  or  defendBnt.(j) 

It  has  been  held  that  the  defect  of  parties  intended,  by  this 
section,  is  a  deficiency  of,  and  not  too  many,  partie8.(r)  The 
mere  joinder  of  too  many  defendants  is  not  a  ground  of  demur- 
rer by  any  one  of  them  against  whom  the  complaint  sets  forth 
a  good  cause  of  actiou.(8)  To  sQstain  a  demurrer  under  this 
provision  of  the  code,  it  must  appear  that  the  party  demurring 
has  an  interest  is  having  such  other  party  made  a  defendanL(f) 

A  defect  of  parties  plaintiff  is  a  good  cause  of  demmrer  hy 
all  the  defendants,  (o)  If  husband  and  wife  sue  together  for  a 
cause  of  action  in  the  husband  alone,  it  is  a  defect  of  parties 
for  which  a  demurrer  will  lie.(t;) 

A  demurrer  for  nonjoinder  of  parties  is  welt  taken  where  it 
appears  that  the  oourt  cannot  determine  the  controversy  before 

(«)  pMllewmit  It.  Hawea,  G  C1vk«  amtth,  12  How.  131    PiockiWF  t.  Wal> 

(lowk)  Rep.  Se&.  IftM,  1  Ab.  82.    Id.  44. 

(ii)  BrowDBOD  T.  Qifibrd,  8  How.  Pr,  (f)  New  Tork  and  N*w  HaT«D  E.  R. 

Rep.  889.  Co,  t.  fchnjier,  7  Ab.  4.    17  N.  Y.  S«p. 

(s)  Ibid.  692.     11  H«w.  517. 

(p)  The  Qenenl  Hottul  lot.  Co.  t.  (t)  Hillmaa  t.  Hillm*!],  14  Hoir.  Pr. 

Benton.  6  Duer,  168.  Rep.  460. 

(q)  Code,  6  144.  («)  Per  Huri*,  J.  8  How,  802. 

(r)  Pe*bodT  T.  WMh.  Ca  Mu.  Ina.  («)  Olnrd  t.  Bwch,  8  B.  D.  StulUi, 

Co.,  20  Barb.  842.     Oragor;  t.  Otk.-  887.    IS  How.  19&. 
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it  withoat  prejadice  to  the  rights  of  others,  nor  by  savicg  their 
rights,  (w) 

No  one  cao  demur  for  defect  of  parties  to  an  action,  uiileaa 
hb  own  iaterest  requires  that  the  defect  sboald  be  cnred.(z:) 

Where  there  is  a  miBJoinder  of  parties  plaintiffs,  the  complaint 
does  not  state  facts  snfficient  to  constitute  a  caose  of  action, 
ander  the  code,  and  is  therefore  demurrable,  (y) 

A  demoTTer  will  not  lie  to  a  bill  of  revivor,  for  want  of  a 
party  who  was  not  before  the  court  at  the  time  of  the  abatement 
of  the  suit  by  the  death  of  a  person  who  was  then  a  party, 
althongh  the  suit  might  have  been  imperfect  without  such  new 
party;  for  it  is  not  the  office  of  a  demarrer  to  a  bill  of  revivor 
to  correct  Buch  an  imperfection  ;  but  merely  to  put  the  cause  in 
the  same  plight  and  condition  in  which  it  was  at  the  time  of 
the  abatement,  (z) 

(6)  BypUa  or  answer. 

Where  the  complainant  has  omitted  to  bring  before  the  court 
persons  who  are  necessary  parties,  but  the  objection  do^  not 
appear  upon  the  face  of  the  bill,  so  as  to  allow  the  defendant  to 
demur,  the  objection  may  he  made  by  plea  or  answer,  showing 
in  a  plain  and  explicit  manner  who  are  the  necessary  parties.(a) 
Where  several  persons,  haviug  a  right  to  file  separate  bills  for  a 
pnrpofie  common  to  all,  join  in  one  bill,  the  objection  shonld  be 
raised  either  by  demurrer  or  answer,  and  cannot  be  raised  for  the 
first  time  at  the  hearing.(J) 

And  it  has  been  held  that  although  the  want  of  proper  par- 
ties appears  on  the  face  of  the  bill,  and  therefore  the  objection 
ia  one  more  proper  to  be  taken  by  demurrer,  yet  it  may  be  set 
up  in  a  plea,  or  in  the  answer  of  the  defendant,  (c) 

(a)  Wallace  v.  Eaton,  8  Code  B.  lai.  v.   Smitb,  3  Puiffe,  222,      Mitchell  t. 

S  Qov.  yg.  Lenox,  2  id.  280.     13  Feten,  859.     1 

(x)  Newbonld  t.  Warrin,  14  Ab.  80.  Monroe,  105,    Sheldon  v.  Wood,  2  Bosw. 

(y)  Walmlli  t.  Handy,  24  Dow,  Pr.  267.    Oeneral  Mu,  Ins,  Co,  t.  Benson, 

Hep.  868.  5  Duer,  168.    Story's  Eq.  PI.  ^4  286,  237, 

(2)  Motcatfe  t.  Metcalfe,  1  Keen.  74,  (b)  Trasteeg  of  Watertown  v.  Coweo, 

atory'a  Eq.  PI,  fi  B24,  4  Paige,  465, 

(a)  t  Batb.  Ch.  Pr,  115.    Robinsoa  (c)  4  Scam,  424. 
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If  the  want  of  parties  be  not  set  up  in  the  answer,  the 
objection  cannot  be  made  at  the  hearing. (^ 

The  code  of  New  York,  provides  that  when  there  is  a  defect 
of  parties  not  appearing  on  the  face  of  the  complaint,  the  objec- 
tion may  be  taken  by  answer,  (e) 

It  has  been  decided  that  when,  in  an  action  by  a  corporation 
or  a  natural  person,  the  want  of  legal  capacity  to  sue  exists  or 
is  supposed  to  exist,  but  that  fact  does  not  appear  on  the  face  of 
the  complaint,  the  objection  must  be  taken  by  answer.  It  can- 
not be  raised  by  demurrer.  (/) 

(c)  By  plea  or  demurrer. 

After  answer,  the  defendant  cannot  object  that  a  person  jointly 
liable  with  him  is  not  made  a  party.  The  objection  should  be 
taken  by  plea  or  demurrer.  (^)  So  if  defendants  claim  that  they 
are  improperly  made  parties,  they  must  demurer  plead.(A)  The 
general  rule  is  that  the  defect,  in  a  bill,  of  the  want  of  proper 
parties  defendant,  should  be  taken  advantage  of  by  plea  or 
demurrer,  or  be  insisted  upon  in  the  answer.  If  the  objection  be 
not  taken,  in  one  of  these  modes,  it  is  considered  as  waived, 
and  the  court,  unless  the  absent  defendant  be  an  indispensable 
party,  may  proceed  to  a  final  deoree.(t)  But  this  rule  applies 
only  to  those  cases  in  which  a  decree  n^ay  be  rendered,  and  relief 
granted,  in  conformity  to  the  prayer  of  the  bill,  without  the 
probability  of  injury  to  the  rights  of  those  who  are  not  made 
parties,  (i) 

When  a  wrong  party  is  sued,  advantage  must  be  t^ken  by 
plea,  and  not  by  motion.  (Q 

The  rule  in  England,  is  that  where  persons  having  conj^icting 
interests  are  made  co-plaintiffs  in  a  suit  in  equity,  the  objectioa 
may  be  taken  at  the  hearing,  but  misjoinder  of.  co-plaintiffs  by 
reason  of  mere  want  of  interest,  can  only  be  taken  advantage  of 
by  plea  or  demurrer,  (m) 

[d)  28  Verm.  Rep.  466.  (t)  18  Ala.  Rep.  676. 

«)  Code,  4  147.  [k)  19  Id.  218. 

If)  Union  Mutual  Ins.  Ca  ▼.  Osgood,        (/)  Harrison  v.  Haule,  Oary,  69. 
1  Duer,  707.  (m)  Daviet  ▼.  Quarter^iau,  4  T.  ^ 

(a)  1  Dessau.  816.  Coll.  267. 
(k)  1  Mis.  Rep.  4ia 
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(d)  By  plea  alone. 

Where  the  proper  parties  to  a  bill  are  not  named,  aud  the 
defect  does  not  appear  on  the  face  of  the  bill,  it  ebould  be  shown 
by  ples.(n)  A.  plea  showing  that  oae  of  two  plaiatiffs  has  no 
interest  in  the  matters  of  the  suit,  is  a  good  defense  to  the  whole 
bm.(o) 

But  the  want  of  proper  parties  is  not  a  good  plea  if  the  bill 
suggests  that  such  parties  are  out  of  the  jurisdiction  of  the 
court,  (p) 

When  the  objection  for  the  want  of  proper  parties  ia  taken  by 
plea,  the  plea  must  show  who  are  the  proper  parties ;  not  indeed 
hy  name,  for  that  might  be  impossible;  but  iu  such  a  manner 
as  to  point  out  to  the  plaintiff  the  objection  to  his  bill,  and  ena- 
ble htm  to  amend  by  adding  the  proper  pBrties.(3)  Indeed  cases 
may  occur,  of  such  a  natare  as  even  to  require  the  names  to  be 
stated,  if  the  mere  general  description  is  not  sufficient  to  enable 
the  plaintiff  to  ascertain,  with  reasonable  certainty  the  names 
of  the  absent  parties,  (r) 


DISUISSIHQ  BII.L. 

The  want  of  proper  parties  is  not  sufficient  ground  for  dia- 
missing  a  bill,  in  the  first  instance  ;(s)  at  least  where  the  objec- 
tion is  not  taken  till  the  hearing ;  except  where  the  court  sees 
that  the  bill  would  be  dismissed  if  the  parties  were  before  it ;  or 
where  they  have  been  omitted  in  bad  &itb.(<)  An  opportunity 
should  first  be  given  the  plaintiff  to  amend.(u)  Kor  is  the 
misjoinder  of  parties  defendant  a  sufficient  cause  for  the  dis- 
missal of  a  bill,  as  it  respects  other  parties  than  those  improp- 

{i)  S  Cnnch,  220.    0  Conn.  R.  421. 

2  Boss.    8  PorUr,  270,    1  Mimror,  189.    6  Irad. 

891.    1  Der.  Bq.  S64.    arnn  t.  Poole, 

p)  8  Craoch,  220.  4  Br.   P.  C.  122.     Allen  t.  Smith,  1 

(()  HbtcblBwn    T.   Bead,   EolE  Ch. 


i 


(q)  Story't  £q.  PL  fi  288.     MItf.  Eq.  U:\gb,  281. 
PI.  180.  (()  I"  - 

(r)  Altom«y  Q«ner«l  ».  Jtckson,  11  B«p.  8  . 
Tbl8S9.    Smme  *.  Wybttrgh,  1  p.  Wnu.        (u)  Colbert  t.  Dtnlal,  82  Ala.  Bep. 

609.  811    affiB.Bep.  576. 
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eriy  joined,  (v)  Bat  where  a  party  complainant  has  no  interest  in 
the  subject  matter  of  the  suit,  the  bill  should  be  dismissed  for 
misjoinder  of  plaintiffs,  (tr)  And  if,  after  objection  made,  the 
complainant  neglects  or  refuses  to  make  the  necessary  parties, 
the  bill  will  be  dismissed.(a;) 

The  court  below  dismissed  a  bill  absolutely,  when  some  of  the 
necessary  parties  were  not  before  it.  On  error  it  was  held  that 
the  cause  should  be  remedied ;  the  complainant  to  have  leave  to 
bring  in  the  proper  parties  ;  and  then  that  such  decree  as  might 
be  just  should  be  rendered ;  but  that  if  the  complainaxlt  failed 
to  make  the  necessary  parties,  the  bill  should  be  dismissed  with- 
out prejudice,  (y) 

Where  a  defendant,  who  is  a  necessary  party  to  a  bill,  refuses 
to  appear,  and  the  court  has  no  power  to  compel  him  to  appear, 
the  bill  will  be  dismissed,  on  motion  of  the  co-defendants,  (s) 
If  the  plaintiff,  in  such  a  case,  has  been  guilty  of  laches,  the 
rule  to  dismiss  should  not  be  peremptory  in  the  first  instance ; 
but  time  should  be  given  to  procure  the  attendance  and  answer 
of  the  absent  defendant,  (a) 

A  bill  may  be  dismissed  where  the  plaintiff,  when  called  upon 
to  make  proper  parties,  refuses,  or  is  guilty  of  unreasonable 
delay,  in  doing  so ;  but  not  without  demurrer,  or  plea  or  answer 
pointing  out  the  persons  to  be  made  parties,  (b) 

Where  a  complainant  has  made  parties  essential  to  the  exist- 
ence of  his  suit,  and  then  dismissed  them,  the  suit  is  thereby 
destroyed,  and  the  bill  miist  be  dismissed. (c) 

When  there  is  a  misjoinder  of  complainants,  the  court  may, 
in  its  discretion,  and  according  to  the  circumstances  of  the  case, 
dismiss  the  bill,  as  to  all  the  complainants,  or  only  as  to  those 
who  are  improperly  joined.  ((Q  fiut  the  court  is  not  bound  to 
dismiss  a  bill  on  account  of  a  misjoinder,  where  the  defect  is  not 
specifically  pointed  out.  It  rests  in  its  sound  discretion  whether 
it  will  do  it  or  not.(e) 

fv)  28  Maine  Rep.  269..  (h)  1  Peters,  188.    McGoire  t.  Stew- 

[w)  8  Edw.  Oh.  48.    2  Ala*  Aep.  iQ6,  art,  1  Monroe,  190. 

fflj)  8  Porter,  270.  (c)  6  Litt.  49. 

y)  1  J.  J.  Marsh.  418.  (<£)  18  Ohio  Rep.  72. 

z)  6  Mason,  661.  («)  8  Ohio  Rep.  (N.  a)  129. 

a)  Ibid. 
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When  a  bill  is  dismissed  for  want  of  necessary  parties,  the 
dismissal  should  be  without  prejudice.  (/) 

If  a  bill  lacks  proper  parties  it  is  in  the  power  of  the  court  to 
dismiss  the  bill  without  predjudice,  or  to  give  leave  to  amend, 
on  payment  of  costs,  (gr) 


Section  6. 

WHEN   THE    CAUSE   WILL    BE   ORDEBED   TO   STAND   OYER.      ADDING   NEW 
. PARTIES,  BY  AMENDMENT,  OR  SUPPLEMENTAL  BILL. 

It  appears  formerly  to  have  been  considered  that  where  a  bill 
wanted  proper  parties,  it  was  in  the  power  of  the  court  either  to 
dismiss  it,  without  prejudice  to  the  complainant's  right  to  file  a 
new  bill,  or  to  give  leave  to  amend.(a)  But  it  seems  that  a 
decree  of  the  master  of  the  rolls,  dismissing  a  bill  for  want  of 
parties,  was  afterwards  reversed,  for  that  reason;  and  that  a 
decree  of  the  same  nature  in  the  court  of  exchequer  was  likewise 
reversed  in  the  house  of  lords,  in  England ;  and  that  since 
that  time  causes  have  never  been  dismissed,  for  want  of  parties, 
but  are  only  ordered  to  stand  over  on  paying  the  costs ;  in  order 
to  give  the  complainant  an  opportunity  to  make  the  proper 
parties.  (6) 

The  ordinary  course,  where  a  want  of  proper  parties  appears, 
at  the  hearing,  is  for  the  cause  to  stand  over,  in  order  that  they 
may  be  added,  (c)  And  this  though  the  objection  has  not  been 
raised  by  either  party. (c2)  But  where  the  objection  for  want  of 
parties  is  not  taken  in  the  answer,  or  by  demurrer  or  plea,  costs 
will  in  no  case  be  allowed. (e)     And  there  is  this  restriction  upon 

(/}  Mlms  ▼.  Mima,  8  J.  J.  Marsh.  444.  *  Anon.  2  Atk.  14.    Malin  t.  Malin, 

108.    1  id.  76.    4  id.  622,  189.    5  Ma-  2  John.  Ch.  288.    Jones  ▼.  Jones,  8  Atk. 

son,  561.    7  Paige,  451.    2  Bibb,  814^  111.    Green  ▼.  Poole,  5  Bro.  C  P.  504. 

2  Porter,  201.    4  B.  Monroe,  594.    6  id.  4  John.  Cb.  005.    6  id.  450.    Dickens, 

880.    Caldwell  t.  Hawkins,  1  Litt.  212.  799.    Story's  £q.  PI.  (  286. 

1  Monroe,  49,  289.    Hoff.  Cb.  R.  816.  (e)  Colt  t.  Lasnier,  9  Cowen,  820. 

(a)  Stafford  v.  City  of  London,  5  Bro.  Story's  Eq.  PL  (  286.    West  t.  Randall, 

P.  0.  428  2  Mason,  181. 

(a)  Stafford  ▼.  City  of  London,  1  P.  (d)  O'Brien  t.  Heeney,  2  Edw.  242. 
Wms.  428.  20  Maine  Rep.  159. 

(b)  1  Barb.  Cb.  Pr.  821.    4  Paijre,  64.  (e)  MitcheU  ▼.  Bailey,  8  Mad.  61 ;  9 
Milligaa  ▼.  Mitchell,  1  My.  db  Craig,  Cowen,  820. 
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the  right  to  bave  b  cftose  stand  over  to  add  parties,  viz.  that  it 
will  not  be  allowed  where  a  new  case  is  to  be  made,  but  oaij 
where  it  is  to  add  parties  againet  whom  a  decree  is  a  plain  case 
will  be  had.(/) 

And  where  the  answer  set  np  a  want  of  parties,  and  the  objec- 
tion was  aastained,  but  the  bill  was  not  amended,  and  there  was 
strong  doubt  npon  other  grounds,  whether  the  suit  wae  main- 
tainable, the  court  would  not  permit  the  suit  to  stand  over  to  add 
such  pArtieB.(9)  Where  the  objection  is  distinctly  taken,  by 
plea,  demurrer  or  answer,  and  the  complainant,  notwithstanding, 
goes  to  hearing  without  amending  his  bill,  by  bringing  in  the 
necessary  parties,  the  conrt,  in  its  discretion,  may  refuse  to  per- 
mit the  cause  to  stand  over,  and  may  dismiss  the  bill,  with 
costs.(A)  So  if  a  cause  is  directed  to  stand  over,  for  the  purpose 
of  adding  parties,  and  the  complainant  neglects  to  proceed 
under  the  order,  the  defendant  may  move  to  dismiss  the  bill  for 
want  of  prosecution. (t) 

The  court  will  give  leave,  when  necessary,  to  add  other  par- 
ties, and  to  file  a  supplemental  bill,  making  new  charges,  and 
amending  the  prayer  of  the  bill.(jfc)  The  most  osual  way  of 
adding  parties  is  by  amendment  of  the  original  bill ;  and  the 
eoart  will  suffer  the  plaintiff  to  amend  his  bill  by  adding  parties, 
at  any  time  before  the  examination  of  witnesses  has  taken 
place.  (0 

The  question  as  to  the  mode  of  bringing  in  new  parties  is  to 
be  govenied  by  the  principles  of  the  court,  looking  to  the  rights 
of  alt  parties ;  to  its  doctrine  in  guarding  testimony ;  and  to  the 
most  suitable  frame  of  the  record,  (m)  If  the  omitted  party  is 
in  exactly  the  same  relation,  such  as  a  residuary  legatee,  or 
cestui  que  trust,  he  may  be  made  a  co-plaintiff.  If  he  appear 
to  have  rights  adverse  to  those  of  the  complainant  he  should  be 
made  a  defendant.(n)    The  new  defendant  is  not  bound  by  the 

(/)  DennUton  v.  LiUls,  2  Bch.  it,       (»)  Mitchell  t.  LowDde*,  2  Cta  Ct. 

Let.il  n.     Mllligtn  t.  Hilchell,  1  Mj.  IS 

ft  Cr*>g,  444.     And  wa  Ooodvla  t.       (k)  Clifton  r.  H^x,  4  DeMao.  S4S. 
Goodwin,  8  Atk.  S70.  (I)  Hoff.  Cb.  S.  S2l,  Sdti.a.;  SUrj 

(7)  Lord  T.  Onderdnnck,  1  Sand.  Cb.  Eq.PL^237. 
40.  ("•)  HntcbloiOD  t.  BMd,  HoO:  Ch.  B. 

(k)  Tm  Edm  t.  Tu  DeiUM,  4  PidM>  81S. 
«4.  MlUd. 
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former  depositiooB.  It  oeema  that  the  compluDant  cannot  be 
permitted  to  go  over  the  testimony  again,  to  the  same  facts, 
even  as  to  the  new  defendant.  He  may  dismiss  his  bill  without 
prejudice  to  a  new  one  making  all  proper  parties,  and  then 
retake  his  testimony.  ^The  new  defendant  may  take  evidence 
to  any  new  matter  set  up  in  his  answer.  But  if  he  does  not 
consent  to  abide  by  the  testimony  already  taken  to  matters 
before  ia  issue,  it  seems  the  cause  must  be  heard,  as  to  him,  on 
bill  and  an8wer.(o) 

Where  the  defendant,  either  by  plea,  demurrer  or  answer,  dis- 
tioctly  takes  the  objection  of  the  want  of  proper  parties,  the 
compluinant  should  at  once  amend  his  bill  by  bringing  in  the 
necessary  parties,  before  any  further  proceedings  are  had  in  the 
cause.  And  if  he  neglects  to  do  this,  it  will  be  in  the  discretion 
of  the  court,  at  the  hearing,  either  to  permit  the  cause  to  stand 
over,  upon  payment  of  costs,  to  ennble  the  complainant  to  bring  . 
the  proper  parties  before  the  court,  or  to  dismiss  the  bill  with 
costB.(p)  If  the  defendant  does  not  take  the  objection  until  the 
hearing,  the  complainant  will  be  allowed  a  reasonable  time  to 
bring  the  proper  parties  before  the  court,  either  by  an  amend- 
ment of  the  original  bill,  or  by  a  Bupplemental  bill ;  anlees  it 
should  appear  that  the  necessary  parties  were  omitted,  in  the 
bill,  by  the  fraudulent  or  willful  omission,  or  the  bad  iaith,  of 
the  complainBDt.  (9) 

In  Wood  V.  Wood,('>')  where  an  ofScial  assignee  waa  omitted 
to  be  made  a  defendant,  liberty  was  given,  at  the  hearing,  to 
amend  the  bill  by  adding  parties. 

When  the  original  bill  is  in  such  a  stage  that  it  cannot  be 
amended,  a  necessary  party  may  be  brought  before  the  court  by 
supplemental  biIL(«) 

In  Lloyd  v.  BttastHf)  parties  were  allowed  to  be  added  by 
supplemental  bill,  where  the  original  bill  might  hare  been 

(a)  HatchiDSOD  t.  Beed,  Hoff.  Ch.  B.  Ir)  8  T.  &,  Coll.  680. 

818.  It)  Semiile  t.  Price,  10  Sim.  238  ;  a 

(p)  Tbd  Eppt  T.  Vm  DenwQ,  4  Pal.  C.BL.  J.  (N.  S.)  3SS. 

«*.  (()  C.  P.  C.  268. 

(3)  Ibid. ;  Storr  Eq,  PI.  ^  Ml. 
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amended ;  and  the  defendants  to  the  original  bill  were  not  made 
parties  to  the  supplemental  bill. 

After  an  appeal  has  been  taken,  the  appellate  court  will  give 
the  appellant  leave  to  amend  by  adding  parties,  in  the  same 
manner  as  on  an  original  hearing ;  and  will  order  the  hearing  of 
the  cause  to  stand  over  for  that  purpo8e.(i»)  And  it  has  gone 
so  far  as  to  allow  the  complainant  to  add  the  attorney  general 
as  a  party,  either  by  converting  the  bill  into  an  information  and 
bill,  or  into  an  information  only.(i;) 

After  the  witnesses  in  a  cause  have  been  examined  and  the 
proofs  closed,  no  amendment  of  the  bill  is  allowed,  except  an 
amendment  which  is  merely  formal ;  and  that  under  very  special 
circumstances.  In  that  stage  of  the  suit,  if  it  becomes  necessary 
to  add  new  parties  who  will  have  a  right  to  examine  witnesses 
in  their  defence,  the  proper  course  is  to  bring  such  new  defend- 
ants before  the  court  by  supplemental  bilL(t£;) 

Where  a  defendant  was  ordered  to  attend  before  a  master  and 
assign  and  deliver  over  his  property  to  a  receiver,  on  oath,  and  pre- 
vious to  the  time  appointed  by  the  master's  summons,  the  com- 
plainant made  an  assignment  to  a  receiver,  of  all  his  interest  in 
the  subject  of  the  suit,  under  an  order  made  in  another  cause ; 
it  was  held  that  the  suit  had  become  defective,  so  that  the  com- 
plainant could  not  proceed  therein  before  the  master,  to  compel 
the  defendant  to  make  the  assignment,  until  the  complainant's 
assignee  was  made  a  party,  by  a  supplemental  bill  in  the  nature 
of  a  bill  of  revivor.  (35) 

Where  the  defendant  in  a  creditor's  suit  was  entitled  as  next 
of  kin  to  a  share  of  an  estate,  but  no  administrator  was  appointed 
until  after  answer,  it  was  held  that  a  supplemental  bill,  mak- 
ing the  administrator  a  party  was  not  improper,  though  it  was 
hardly  necessary,  (y) 

In  Brown  v.  8awyer(%)  one  of  two  co-plaintiffis,  who  had 
authorized  the  institution  of  a  suit,  refused  to  proceed  therein. 

(11)  1  Barb.  Ch.  Pr.  898.  (^)  Sedgwick  t.  QleTelAod,  7  Palgv, 

(v)  President  of  St.  Bfary  Magdalen    287. 
T.  Sibthorp,  1  Ross.  164.  (y)  Hope  ▼.  Brino^erboS;  4  Bdw.  848. 

(w)  Bowen  t.  Idley,  6  Paige,  46.  {z}  2  BeaT.  598.    8.  G.  10  L.  J.  (N. 

8.)  240.    6  Jar.  600. 
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Tlie  other  plaintiff  obtained,  on  motioD,  an  order  to  amend  by 
making  him  a  defendant. 

In  England  the  rule  above  stated  baa  been  materially  changed 
by  the  chancery  orders  of  1841.  The  40th  order  provides  "  that 
if  a  defendant  ahall,  at  the  hearing  of  a  cause,  object  that  a  suit 
is  defective  for  want  of  parties,  not  having  by  plea  or  answer 
taken  the  objection  and  therein  specified  by  name  or  description 
the  parties  to  whom  the  objection  applies,  the  court,  (if  it  shall 
think  fit,)  shall  be  at  libertj'  to  make  a  decree  saving  the  rights 
of  the  absent  parties."  The  same  rule  has  been  adopted  by  the 
Supreme  Coort  of  the  United  States,  (o) 


OBBEBINO  FARTIF^  TO   BE  RBOUOHT  IN. 

In  New  York,  the  code  of  procedure  makes  it  the  imperative 
duty  of  the  court,  whenever  it  appears  that  a  complete  deter- 
mination of  the  controversy  cannot  be  had  without  the  presence 
of  other  parties,  to  cause  the  projier  parties  to  be  brought  in. 
And  this  although  the  defect  of  parties  appears  upon  the  face 
of  the  complaint  and  the  defendants  fail  to  demur,  or  to  raise 
the  objection  in  their  anBiTer.(«)  And  when,  in  an  action  for 
the  recovery  of  real  or  personal  property,  a  person  not  a  party 
to  the  action,  but  having  an  interest  in  the  subject  thereof, 
makes  application  to  the  court  to  be  made  a  party,  it  may  order 
him  to  be  brought  in,  by  the  proper  amendment,  (i) 

By  the  phrase  "  when  a  complete  determination  of  the  con- 
troversy cannot  be  had  without  the  presence  of  other  parties" 
is  meant  that  there  are  persons  not  parties,  whose  rights  must 
be  ascertained  and  settled  before  the  rights  of  the  parties  to  tha 
suit  can  be  determined. (c)  There  are  other  cases,  it  seems,  in 
frhich  a  defendant  may  require  other  parties  to  be  brought  in, 

(a)  Hale  63,  Eq,  Kulei  of  Sup,  Goart,  (b)  Code,  ^  123. 

^an.  Tr.  1843.  (e)    Ma&UhQQ  v.  Allen,  12  How,  Pr. 

(a)  Shaver  v.  Brainard,  29  Bftrb.  25.  Bfp.  S9. 
Pode,  ^  123, 
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for  tl)6  protection  of  his  rights ;  but  this  is  his  privilege ;  and 
he  may  waive  it{d)  The  clause  of  the  section  allowing  third 
persons  interested  in  the  subject  of  the  action  to  be  brought  in 
as  parties,  on  their  application  '^  in  an  action  for  the  recovery 
of  real  or  personal  property''  has  been  held  not  to  apply  to  an 
action  on  an  express  or  implied  contract  for  the  recovery  of 
money  ;  e.  g.  a  claim  to  surplus  moneys  in  foreclosure  suits.  It 
is  confined  to  actions  for  the  recovery  of  specific  real  or  personal 
property,  (c) 

Where  it  is  apparent  that  the  claim  of  a  third  party  must  be 
first  ascertained  and  settled,  before  there  can  be  a  final  determi- 
nation of  the  rights  of  the  parties  already  before  the  court,  the 
plaintiff,  on  motion  of  the  defendant,  will  be  compelled  to  amend 
his  summons  and  complaint  by  making  such  third  person  a  party, 
even  though  he  be  a  non-resident. (/) 

When  it  appears  that  the  presence  of  other  parties  is  neces- 
sary, it  is  the  imperative  duty  of  the  court  to  order  such  persons 
to  be  made  parties  to  the  action,  even  though  no  objection  be  made 
on  either  side;(^)  either  on  the  trial  in  the  court  below  or  on 
appeal,  (/i)  This  order  may  be  made  at  any  stage  of  the  action, (t) 
before  judgTnent.(i)  Thus,  in  an  action  against  several  persons, 
for  a  specific  performance  of  their  joint  contract  to  purchase 
real  estate  and  secure  a  part  of  the  purchase  money  by  their 
bond  and  mortgage,  all  the  joint  contractors  must  be  made  par- 
ties defendants,  to  enable  the  court  to  render  a  judgment  which 
will  be  a  complete  determination  of  the  controversy ;  and  though 
there  has  been  an  attempted,  or  partial  trial,  the  court  will  not 
permit  the  action  to  proceed  when  part  of  the  contractors,  only, 
aro  before  it,  but  will  treat  the  trial  which  has  been  had  as 
a  nullity,  and  order  the  cause  to  stand  over,  and  the  proper  par- 
ties to  be  brought  in.(Z) 

Where  the  nonjoinder  is  material,  and  made  for  the  first  time 

(d)  McMahon  T.  Allen,  12  How.  Pr.  (h)  Shaver  ▼.  Braintrd,  29  Barb.  25. 

Rep.  89.  (t)  State  of  New  Turk  ▼.  Mayor  dbc. 

(ff)  Judd  V.  Toansc,  7  How.  Pr.  Rep.  of  New  York,  8  Daer,  121. 

79.    Tallnian  v.  HoUi^ter,  9  id.  608.  (A;)  Casswell  v.  NeTiUe,  12  How.  Pr« 

(/)  SlurteTant  v.  Brewer,  17  id.  671.  Rep.  446. 

Ig)  Davis  v.  Mayor  dtc.  of  New  York,  (2)  Powell  v.  Fiocb,  6  Daer,  666|. 
2  Duer,  668. 
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at  the  hearing,  the  Iwtter  practice  is  not  to  dismisB  the  bill,  but 
to  remaod  the  cause,  with  leave  to  bring  in  the  Decessaiy  par- 
ties, (m) 

It  is  the  dutf  of  the  conrt,  when  a  complete  determiDation 
cauDot  be  bad  without  the  presence  of  other  parties,  to  cauae 
them  to  be  brought  in.(R) 

Persoua  who  ought  to  have  been  joined  as  parties,  but  were 
omitted,  in  an  action  of  an  equitable  nature,  may  apply  to  coma 
in,  and  if  there  has  been  no  laches  on  their  part,  an  application 
made  at  any  time  before  final  judgment,  may  be  granted.(o) 


GONBEQUSN'OBS  OF  OUITTINO  TO  OBJECT. 

Where  there  is  an  omission  of  proper  parties,  in  a  bill,  if 
neither  party  raises  the  objection,  it  is  competent  for  the  court 
to  go  on  and  settle  the  rights  of  the  parties  before  it,  without 
prejudice  to  those  who  are  not  parties.(a)  If  a  party  omits  to 
object,  either  by  plea,  answer  or  demurrer,  for  want  of  parties 
who  are  only  necessary  to  protect  him  from  further  litigation, 
the  court  may  refuse  to  sustain  the  objection  at  the  hearing; 
and  if  the  objection  is  not  raised,  either  upon  the  record  or  by  a 
demurrer  ore  tenua,  it  will  not  be  a  ground  for  a  reversal  of  the 
decree.  (J) 

Although  all  persons  who  might,  properly,  be,  have  Dot  been 
made  parties,  and  that  appears  at  the  trial,  the  court  may 
decide  the  controversy  between  those  before  it,  when  it  can  do 
so,  without  prejudioe  to  the  rights  of  others,  or  by  saving  their 
right8.(c)  The  mere  fact  that  the  rights  of  a  defendant  who 
has  not  taken  the  objection  by  demurrer,  may  be  prejodioed,  is 
no  ground  for  reversing  a  judgment  npoo  that  objection  being 
first  taken  on  an  appeal  from  the  judgment.(ii) 

(m)  Postlewdit  v.  Howeg,  3  CUrke        (a)  5  Paige,  172. 
(lowft)  865.  (J)  Dim  T,  Boircliand,  10  Id.  416. 

(n)   Tonnallo    t.    Hall,   8   Ab.    206  ,      (c)  Code,  ^  247.    Sheldon  t.  Wood, 

WarlDB  ».  Waring,  Id.  24fl.  2  Soaw.  2B7. 

(oj  Hnbbard  t.  Eaioet,  22  Barb,  687.       (i)  Sheldon  t.  Wood,  tapn.. 
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If,  in  an  action  by  one  of  two  executors,  the  defendant  &i]B 
to  raise  the  objection,  either  by  answer  or  demurrer,  that  the 
other  is  not  made  a  party  plaintiff,  he  cannot  make  the  objection 
at  the  trial  (e) 


Section  9. 

HOW  THE  OBJECTION  MAT  BE  WAIVED,  OB  THE  DEFECT  CUBED. 

An  objection  that  there  is  a  defect  of  parties,  not  ta^en  by 
demurrer  or  answer,  is  deemed  waived; (a)  and  cannot  be  taken 
for  the  first  time  on  appeal  from  a  judgment,  on  a  verdict  for 
the  plaintiff  ;(&)  nor  on  the  trial,  in  the  form  of  an  objection  to 
the  complaint  as  not  stating  facts  sufficient  to  constitute  a  cause 
of  action  ;(c)  nor  in  any  other  mode,  or  in  any  other  stage  of 
the  cause  ;((Q  except  in  the  cases  and  under  the  circumstances 
already  mentioned,  (e) 

A  defendant,  by  answering,  without  objection,  a  bill  filed  by 
a  distributee  of  an  intestate,  on  behalf  of  himself  and  other  dis- 
tributees, waives  the  objection  for  want  of  partie8.(/)  So  if  a 
person  named  as  a  defendant,  but  who  has  never  been  served 
with  a  subpoena,  or  appeared  to  the  bill,  appears  by  counsel  and 
consents  to  be  bound  by  the  decree,  the  defect  will  be  cured.Cjr) 
So  the  objection  that  the  lunatic  himself  is  not  made  a  party 
complainant,  in  a  suit  brought  by  his  committee,  in  relation  to 
personal  estate,  may  be  waived  by  the  defendant's  neglecting  to 
set  it  up  by  demurrer  or  answer ;  and  it  cannot  be  raised  merely 
by  a  general  demurrer  for  want  of  equity.  (A) 

An  objection  made  at  the  hearing,  for  want  of  a  particular 
party,  may  be  obviated  by  the  complainant's  waiving  the  relief 

(c)  Scranton  t.  Farmers  and  Mechan-  4  Duer,  2S.   S  id.  188.   8h«ldon  t.  Wood, 

ic8'  Bank  of  Rochester^  %i  N.  Y.  Rep.  2  Boflw.  267. 

424.  (0  ^neral  Matnal  Ids.  Co.  ▼.  Ben- 

(a)  Fosgato  ▼.  Herkimer  Man.  Co.,  2  sod,  6  Doer,  168. 

Kern.  684.    Bowers  v.  Smith,  10  Paige,  (d)  LeaviU  v.  Fisher,  4  Baer,  28. 

108.    Qeneral  Mntttal  Ins.  Co.  ▼.  Ben-  (c)  Ante,  p.  589. 

son,  5  Buer,  168.    '  (/)  Riley  Ch«  Rep.  188. 

(6)  Bidwell  v.  Astor  Mntnal  Ins.  Co.,  (g)  Cape!  t.  BnUer,  2  Sim.  &  Bin. 

16  N.  T.  Rep.  266.    Purchase  ▼.  Matti-  467.    8.  C.  4  L.  J.  69.    Pawlet  ▼.  Bishop 

son,  6  Buer,  68a    Id.  882.    8  Ab.  481.  of  Lincohi,  2  Atk.  296.   Miif.  Eq.  PI.  14^ 

(k)  GorhAm  t.  Oorhami  8  Barb.  Ch.  24. 
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he  is  entitled  to,  against  such  party ;  provided  the  rights  of 
others  are  not  prejudiced  hy  it.(«)  Or  by  the  undertaking  of 
the  plaintiff  to  give  fall  effect  to  the  utmost  rights  which  the 
absent  party  could  have  claimed  had  he  been  before  the  court, 
and  those  rights  are  such  as  do  not  affect  the  rights  of  the 
defendants  who  are  before  the  court,  (ik) 

Where  the  objection  of  a  want  of  parties  is  made  out  of  sea- 
son, the  plaintiff,  insteiskd  of  amending  the  original  bill^  may 
file  a  supplemental  bill  merely  to  bring  in  the  parties  wanting.(Q 

Where  part  of  the  owners  of  an  equitable  interest  in  land 
brought  their  bill  to  enjoin  a  judgment  in  ejectment,  having 
received  a  deed  from  the  others,  it  was  held  that  an  objection 
of  the  want  of  parties  was  cured  by  making  them  defendants. (m) 

The  code  of  procedure,  in  New  York,  provides  that  if  the 
objection  of  a  defect  of  parties  plaintiff  or  defendant  is  not  taken 
either  by  demurrer  or  answer,  the  defendant  shall  be  deemed  to 
have  waived  the  same. (n)  It  has  been  decided  that  this  section 
means  that  if  the  objection  is  not  taken  by  demurrer,  when  that 
mode  is  proper,  or  by  answer  in  cases  where  that  is  the  appro- 
priate method,  it  is  waived.(o)  When  the  objection  is  one 
proper  to  be  raised  by  demurrer,  the  defendant  cannot  have 
the  benefit  of  the  objection  by  raising  it  by  answer. (p) 

In  Sedgwick  v.  Oleveland(q)  Chancellor  Walworth  says: 
'^The  party  whose  interest  in  the  subject  matter  of  the  suit  has 
become  divested  pendente  lite  can  only  object  to  the  proceedings 
of  his  adversary  in  the  suit,  where  such  interest  has  become 
vested  in  another  by  operation  of  law  and  not  by  his  own  mere 
voluntary  act  But  where  the  party  who-  has  assigned  the 
whole  or  a  part  of  his  interest  in  the  subject  matter  of  the  suit 
attempts  to  take  any  active  proceeding  therein,  the  adverse 
party  may  object  to  such  proceeding,  on  the  ground  that  the 
suit  has  become  abated  or  defective  as  to  such  assignor,  so  that 
the  same  cannot  be  proceeded  in  until  the  assignee  is  made  a 

(0  Dart  ▼.  Palmer,  1  Barb.  Ch.  92.       (n)  Code,  (  148. 
Fawlet  T.  Bishop  of  London,  2  Atk.  296.        Co)  Zabriskie  v.  Smith,  8  Kern.  886. 

(k)  Hanrey  ▼.  Cook,  4  Rass.  84.    S.        (p)  Ibid.    Mayhew  y.  Robinson,  10 

C.  Law  J.  84.    Story's  £q.  PI.  (  220.  How.  162.     Ingraham  ▼.  Baldwin,  12 

(I)  4  John.  Ch.  606.  Barb.  9.    2  Duer,  160. 

(«i)  4  Monroe,  97.  (q)  7  Paige,  291. 
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party.  Perhaps  there  may  be  some  exceptions  to  this  mle,  par- 
ticularly where  the  advere  party,  after  he  becomes  acquainted 
with  the  fact  of  such  assignment,  does  some  act  or  takes  some 
proceeding  in  the  cause,  on  his  part,  which  amounts  to  a  legal 
waiver  of  his  right  to  urge  the  objection  that  the  suit  had  abated 
or  become  defective  by  reason  of  the  transfer  of  interest.'' 

If  the  objection  that  a  bill  filed  in  the  names  of  husband  and 
wife  is  the  bill  of  the  husband  alonci  is  not  made  in  the  answer, 
or  by  demurrer,  but  only  on  the  hearing,  and  not  at  the  first 
opportunity,  the  court  usually  disregards  the  objection ;  espe- 
cially where  the  matter  demanded  is  a  specific  sum  which  the 
court  may  order  to  be  secured  for  the  use  of  the  wife,  and  thus 
protect  her  interest,  and  at  the  same  time  fully  protect  the  pay- 
ing party  in  obeying  the  decree  of  the  court  But  in  a  case 
where  the  separate  estate  of  the  wife  is  to  be  ascertained  by  an 
account,  the  court  will  give  effect  to  the  objection  in  order  to 
protect  the  accounting  party  against  a  subsequent  independent 
claim  of  the  wife.(r) 

Although  all  persons  who  might,  properly,  be,  have  not  been 
made  parties,  and  that  appears  at  the  trial,  the  court  may  decide 
the  controversy  between  those  before  it,  when  it  can  do  so, 
without  prejudice  to  the  rights  of  others,  or  by  saving  their 
rights.  («) 

In  Weeks  v.  Dod8on(t)  an  objection  for  want  of  parties  being 
raised  at  the  hearing,  the  cause  stood  over.  The  cause  was 
again  brought  on  without  any  additional  parties  being  made, 
but  the  plaintiff  waived  that  part  of  the  relief  which  made  the 
absent  person  a  necessary  party.  Held  that  the  suit  was  no 
longer  imperfect,  and  might  proceed. 

(r)  Sherman  v.  Barnh&m,  6  Barb.  OOSi       (i)  6  L.  J.  (N.  B.)  277. 
($)  SheldoQ  ▼.  Wood,  2  Daer,  267.  « 
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CHAPTER  VI. 

REVIVINa  AMD  CONTINUINa  SUITS  AFTER  ABATEUENI.    SUBSTITU- 
TION   OF  PARTIES. 

Whebeter  a  suit  abates  by  death,  aod  tbe  intereet  of  the 
person  nhose  death  has  caused  the  abatement  is  transmittetl  to 
that  representative  which  the  law  gives  or  aacertains,  as  an  heir 
at  law,  or  an  executor  or  administrator,  so  that  the  title  cannot 
be  disputed,  at  least  in  the  court  of  chancery,  but  the  person  in 
whom  the  title  is  vested  is  alone  to  be  ascertained,  the  suit  may 
be  continued  by  a  bill  of  revivor  merely.(a)  If  a  suit  abates  by 
the  marriage  of  a  female  plaintiff,  and  no  act  is  done  to  affect 
the  rights  of  the  parties,  except  the  marriage,  no  title  can  be 
disputed.  The  person  of  the  husband  is  the  sole  fact  to  be 
ascertained ;  and  therefore  the  suit  may  be  continued  in  this 
case,  likewise,  by  bill  of  revivor  merely.(6) 

When  there  are  several  plaintiffs,  or  several  defendants,  all 
having  an  interest  which  survives,  the  death  of  any  one  of  them 
makes  an  abatement  only  as  to  himself,  and  the  suit  is  con- 
tinued as  to  the  rest,  who  are  living.  But  if  any  thing  is 
re<ii\ired  to  be  done  by  or  against  the  interest  of  the  party  who 
is  dead,  hia  proper  representative  must  be  brought  before  the 
court  by  a  bill  of  revivor.(c) 

In  New  York,  it  is  provided  by  the  revised  statutea,  in  respect 
to  the  abatement  and  revival  of  suits  in  equity,  that  when  the 
cause  of  action  shall  survive,  no  suit  in  chancery  shall  abate  by 
the  death  of  one  or  more  of  the  complainants  or  defendants ;  but 
upon  satisfactory  suggestion  to  the  court,  of  such  death,  the 
suit  shall  proceed  in  favor  of  or  against  the  surviving  parties 

(a)  Mitr.  Eq.  PI.  69.  Coop.  Eq,  PI,  Paige,  S6S,  Phelpa  v.  Sproule,  4  Sim 
63,  Hi.     8u>r}"s  Eq.  PI.  «  SS4.  318, 

Ih)  Ibid.     DouglOHi   T.   Slierman,   2        (c)  Stat?'"  ^^  P^'  %  369,  3Bi. 
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WfaeD  one  or  more  of  the  complaiDants  or  defeodants  shitll  die, 
and  the  canse  of  action  shall  not  surrive,  his  representatiTes 
jD&j,  on  affidavit  of  sQch  death,  and  on  motion  in  open  court, 
be  made  complainants  in  the  suit,  and  be  permitted,  if  neces- 
sary, to  amend  the  bill.  If  the  representatives  shall  not  cause 
themselves  to  be  made  complainants  within  eighty  days  after 
the  death  of  a  deceased  complainant,  the  surviving  complainant 
may  proceed  to  make  them  defendants  in  the  suit,  as  in  cases 
vhere  the  representatives  of  a  deceased  defendant  are  made 
parties.  ((2) 

If  there  is  no  snrviving  complainant,  or  he  neglects  or  refuses 
to  proceed  against  the  representatives  of  the  deceased  complain^ 
ants  as  defendants,  the  court,  upon  the  petition  of  the  ori^oal 
defendant,  may  order  such  representatives  to  show  canse  why 
the  suit  should  not  stand  revived  in  their  names  or  the  hill  be 
dismissed,  so  far  as  the  interests  of  such  representatives  are  con- 
cerned, (e)  It  is  also  provided  that  a  surviving  defendant, 
where  the  cause  of  action  does  not  snrvive,  and  the  complainant 
neglects  to  revive  the  suit,  may,  on  petition,  obtain  an  order  of 
the  court  directing  it  to  stand  revived  against  the  representatives 
of  a  deceased  co-defendant  (/) 

The  code  of  procedure  directs  that  no  action  shall  abate  by 
the  death,  marriage  or  other  disability  of  a  party,  or  by  the 
transfer  of  any  interest  therein,  if  the  cause  of  action  survive  or 
continue.  In  case  of  death,  marriage  or  other  disability  of  a 
party,  the  court,  on  motion,  at  any  time  within  one  year  there- 
after, or  afterwards  on  a  supplemental  complaint,  may  allow  the 
action  to  be  continued  by  or  against  bis  representative  or  suc- 
cessor in  interest.  In  case  of  any  other  transfer  of  interest,  the 
action  must  be  costinued  in  the  name  of  the  original  party ;  or 
the  court  may  allow  the  person  to  whom  the  transfer  is  made  to 
be  substituted  in  the  action,((7) 

At  any  time  after  the  death,  marriage  or  other  disability  of 
the  plaintiff,  the  court,  upon  notice  to  such  persons  as  it  may 
direct,  and  upon  application  of  any  person  aggrieved,  may  in  its 
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diBcretioD,  order  that  the  action  be  deemed  abated,  nnleeB  the 
ssme  be  continaed  by  the  proper  parties,  witbin  a  time  to  be 
fixed,  not  lees  than  ux  montha  or  exoeediog  one  year,  from  the 
granting  of  the  (xder.(A) 

The  above  provisions  of  the  revised  statutes  shonld  be  oon- 
aidered  in  connection  with  section  121  of  the  code,  which  is  said 
to  be  a  re-enactment  ther6of.(0  In  Keene  v.  L(^arge(k)  thesa 
etatntoiy  provisions  are  referred  to,  as  though  still  in  force. 

Previoos  to  the  code  it  was  decided  that  if  on  the  death  of  a 
party  defendant  the  cause  of  action  against  him  did  not  sorvire, 
bat  some  third  person  became  vested  with  bia  interest,  or  sub- 
ject to  his  Uabilitiee,  the  complainant  might  elect  to  proceed 
without  reviving  the  suit  against  the  representatives  of  the 
dmeoaed  defendant,  provided  a  perfect  decree  conld  be  made 
between  the  Burvivors  without  brbging  such  representativea 
before  the  court;  and  that  in  such  cases  the  complainant  must 
revive  the  suit  against  the  representatives  of  the  deceased  party, 
or  elect  to  proceed  i^inst  the  surviving  defendants,  within  a 
reasonable  time,  or  the  defendants  might  revive  the  Bnit.(^  It 
was  also  held,  under  the  former  practice,  that  the  statute 
anthortziog  the  defendants  in  a  suit,  or  the  surviving  defendant, 
to  revive  the  suit,  where  the  complainant,  or  his  reprCBentatives, 
neglect  to  revive  the  same,  does  not  extend  to  the  case  of  an 
abatement  of  the  suit  by  the  death  of  all  the  defendants 
therein,  (m) 

Where  some  of  several  complainants  die,  and  the  cause  of 
action  does  not  survive,  but  continues  as  to  the  survivors,  the 
latter  cannot  be  compelled  to  revive  the  suit  against  the  repre- 
sentatives of  the  deceased  complainants,  but  the  survivors  have 
a  right  to  proceed  with  their  8uit.(n) 

In  case  of  the  death  of  one  of  the  complainants,  no  orderjor 
leave  of  the  court  is  necessary  to  enable  the  co-complainants 
to  continue  the  action ;  because  no  party  is  to  be  substituted, 
and  the  121st  section  of  the  code  does  not  apply.    A  mere  sug- 

a)  0Qde,$12.    AmendmeDt of  18S2.        (I)  Leggett  v.  Dubois,  2  Paige,  211, 

(i)  KidgBwaj  V.  Bulkier,  ^  How.  Pr.        (m)  Souillard  v.  Diaa,  9  Pai^,  393, 

Bep.  269.  (n)  WimanuoQT,Moore,6Sand,S17. 

(*)  IB  How.  Pr.  Bop.  an. 

n 
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geBtioD  on  the  record,  of  the  destU  of  the  co-complatouit,  is 
Huffi(nent.(o) 

The  repreeentatives  of  a  deceased  BoIe  plaintiff  have  not  the 
right  to  elect  whether  the  action  shall  stand  revived  or  not.  If 
the  cause  of  action  Burvtres,  the  defendants  are  entitled,  on  their 
motion,  to  have  the  suit  continued  in  the  nune  of  the  deceased 
plaintiff's  representatives.  (j>) 

Ad  action  properly  commenced  by  a  corporation  ia  not  ahated 
hy  the  diasolntion  of  the  corporation,  but  may  be  continued 
without  a  special  application  to  the  court,  in  its  corporate 
tiame.(7)  But  if  a  party  he  civilly  dead,  as  if  he  be  eentenced 
to  imprisonment  in  a  state's  prison,  although  only  for  a  term  of 
years,  the  action  is  abated,  (r) 

Id  Miller  v.  (?iinn,(s)  after  judgment  for  the  plaintiff,  in  ao 
actioD  for  a  tort,  and  an  appeal  taken  hy  the  defendant,  the 
defendant  died  pending  the  appeal  Od  motion  it  was  ordered 
that  the  action  be  continued  id  the  name  of  bis  personal  repre- 
seDtativee.  Id  Hasting  v.  McKMey(t)  the  Court  of  Appeals 
held  that  section  121  of  the  code  does  not  apply  to  that  ooort ; 
and  that  where  a  party  to  a  suit  dies  a/ler  appeal  taken  and 
the  return  filed  in  the  Court  of  Appeals,  that  court  has  power 
to  and  will  allow  his  legal  representatives  to  be  substituted. 

In  case  of  a  transfer  of  the  interest  of  the  plaintiff,  in  the 
subject  of  the  action,  it  is  optional  with  the  court,  on  the  death 
of  the  plaintiff,  whether  or  not  to  allow  the  assignee  to  be  lab-. 
stituted  and  the  action  to  be  continued  in  his  name ;  and  the 
defendaDt  should  be  heard,  on  the  application,  and  his  interests 
taken  into  accouut.(u)  Where  the  plaintiff  transfers  his  interest 
after  the  commencement  of  a  suit,  no  order  for  subetitution  will 
be  made,  unless  special  circumstances  are  shown,  to  satisfy  the 
court  of  its  propriety  or  DeceB8ity.(t)) 

If  two  persona  are  named  as  defendants,  and  only  one  is 
served,  and  judgment  is  therenpon  perfected  against  him,  there 

(a)  TiTlar  v.  Cbunh,  9  How.  Pr.  B«p.  (r)  O'Brien  t.  H*«*n,  1  Doer,  BU. 

109.  (*)  7  Hoir.  Pr.  Rep.  169. 

(p)  Rldgfw«y  T.  Bnlkley,  7  How.  Pr.  (()  8  How.  Pr.  Rep.  176. 

Rep.  269.  (u)  Sheldon  t.  Hftretii,  7  M.  286.       . 

{g)  New  York  M»rWed  Iron  Work*  (»)  Howard  t.  Twlor,  11  How.  ^W-, 

T.  Smith,  4  Doer,  362.  5  Dner,  S04. 
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is  DO  RctioQ  pending  a^nst  tbe  other,  aotil  he  is  seired.  If  he 
ia  afterwarda  served,  and  in  the  meantime  the  cansd  of  action 
hecomes  vested  in  a  third  person,  the  latter  cannot,  nnder  the 
code,  he  suhstituted  as  plaintiff  in  the  action  against  the  defend- 
ant last  served.(ui) 

Where,  pendiog  an  action,  and  before  verdict  or  interlocutory 
judgment,  a  sole  defendant  dies,  his  representatives  cannot  have 
an  order,  against  the  wishes  of  the  plaintiff,  to  be  substituted  as 
defendants  in  the  action.(x) 

If  a  suit  is  hronght  by  husband  and  wife  for  a  claim  of  the 
latter,  and  the  husband  dies,  the  suit  does  not  abate,  for  the 
wife  alone  has  the  whole  interest.  In  such  a  case  the  court  will 
permit  the  wife,  upon  an  ex  parte  application,  to  suggest  the 
death  of  the  husband,  and  will  grant  an  order  allowing  hw  to 
contioue  the  snit  in  her  own  iiame.(^) 

When,  pending  an  action,  the  whole  interest  of  a  sole  plaintiff 
in  the  cause  of  action  has  been  transferred  to  a  third  person,  the 
court,  on  the  application  of  the  assignee,  may  allow  him  to  be 
Bobatituted  as  plaiDtiff.(2) 

So  where  one  of  two  plaintifib  transfers  his  interest  in  the 
suit,  and  afterwards  the  other  dies,  it  is  optional  with  the  court 
to  allow  the  assignee  to  be  substituted  and  the  action  continued 
in  his  name  alone.  This  will  he  refused  where  it  appears  that 
the  assignee  is  administrator,  and  therefore  would  not  he  liable 
for  costs.(a)  And  generally,  in  all  oases  of  transfer  of  interest 
after  suit  brought,  the  aubstitnti'on  ia  in  the  discretion  of  the 
court,  and  will  not  be  allowed  where  it  will  operate  to  the  pre- 
judice of  any  party,  or  unless  special  circumatancea  render  it 
proper  or  necessary.  (J) 

It  is  within  the  discretion  of  the  court  to  permit  a  bill  to  be 
amended,  by  aiibstitutiD<;  the  ntime  of  a  new,  for  the  original 
plaintiff,  even  after  answer  filed ;  but  it  must  be  upon  payment 


(w)  Enst  aiver  Bank  t 

Culling,  1 

U)  Banks  t.  Malirr.  2  Bntw.  630. 

Bo.iv.  638. 

(a)  Murray  t.  Qenernl  Mu.  Ina.  Co 

(i)  Keena  v.  LnFarge, 
16  How.  Pr.  Eep.  877. 

Boiw,  671. 

2DuBr,607.    Ford  i-.  David,  1  Boaw.571 

(6)  Ibid.     Van  Sant  Eq.  Pr.  808. 

(y)  1  Barb.  Ch.  Pr.  670. 
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of  all  the  costs  up  to  the  time  of  the  amendment,  as  well  as  of 
the  amendment  itself,  (c) 

Where,  upon  an  application  hy  the  complainants  in  a  cred- 
itors' snit,  for  leave  to  proceed  against  the  snrviying  defendants, 
after  the  death  of  a  co-defendant,  it  was  shown  by  affidavit  that 
all  the  judgment  debtors  were  insolvent  at  the  time  the  bill  was 
filed,  it  was  held  that  this  afforded  no  excuse  for  proceeding  in 
the  cause  without  bringing  before  the  court  the  representatives 
of  a  deceased  defendant,  and  the  assignee  in  bankruptcy  of  some 
of  the  other  defendants  who  had  been  decreed  to  be  bankrupts 
subsequent  to  the  commencement  of  the  suit.({Q 

A  suit  upon  a  creditor's  bill  cannot  be  further  proceeded  in 
against  a  defendant,  after  he  has  obtained  a  dischaige  as  a 
bankrupt ;  unless  the  complainant  intends  to  contest  tixe  valid- 
ity of  the  discharge.  But  if  he  merely  wishes  to  proceed  against 
the  property,  which  has  passed  to  the  assignee  in  bankruptcy 
subject  to  his  prior  claim  thereon,  he  must  revive  the  suit 
against  the  assignee  alone ;  stating  the  discharge  of  the  bank- 
rupt as  a  ground  for  proceeding  no  further  in  the  suit,  against 
lxim.(e)  If  the  assignee  in  bankruptcy  has  sold  all  his  interest 
in  the  subject  matter  of  the  litigation,  before  the  commencement 
of  the  proceedings  to  revive  and  continue  the  suit,  that  fact 
should  be  shown ;  and  the  purchaser  should,  in  that  case,  be 
made  a  party  to  the  suit,  instead  of  the  assignee  in  bank- 
TOptcy.(/) 

An  assignee  should  not  be  allowed  to  be  substituted  as  plain- 
tiff where  the  object  principally  is  to  make  the  original  plaintiff 
a  witness.  If  the  substitution  is  made,  it  will  be  on  condi- 
tion that  the  original  plaintiff  shall  not  be  called  as  a  witnes6.(gr) 

To  entitle  one  to  continue  an  action  as  representative  or  suc- 
cessor in  interest  of  a  deceased  plaintiff,  under  the  code  it  is 
necessary  for  him  to  show  that  he  has  succeeded  to  the  title  of 
the  deceased.  Where  the  petition  asked  that  the  infant  son  and 
the  devisee  in  trust  of  the  deceased  plaintiff  be  substituted  as 

(c)  JeDolDgi  T.  Spriactf  Bailey's  £q.  («)  Ibid. 

Bep.  181.  (/)  Ibid. 

((2)  Penniman  ▼.  NortOtt,  1  Barb.  Ch.  iff)  Harris  ▼.  Bennett,  6  How.  Pr.  B. 

24S.  220.    8.  C.  1  Code  Bep.  N.  &  208. 
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plaintiffs,  or,  if  that  could  not  be  done,  that  the  coart  would 
decide  which  of  the  two  was  the  legal  successor,  and  suhstitute 
him,  and  it  appeared  that  his  son  was  an  alien,  and  the  devisee 
iQ  trust  took  only  a  power  in  trust,  not  the  legal  estate ;  it  was 
held  that  neither  one  nor  both  could  be  substituted ;  for  neither 
vas  the  successor  in  intere8t.(A) 

The  provision  of  the  code  authorizing  a  suit  to  be  revived 
ag;ainst  the  executor  of  a  deceased  party  applies  ae  well  to  the 
defendant  in  a  cross  bill  as  to  the  original  Buit.(i) 

Although  the  original  plaintiff  sued  as  receiver  of  a  hank,  and 
his  appointment  aa  receiver  is  put  in  issue  by  the  defendant's 
answer,  the  court,  on  a  motion  to  substitute,  as  plaintiff,  a  per- 
son to  whom  the  receiver's  interest  has  been  transferred,  will  not 
investigate  and  determine  such  issue.  It  can  only  be  tried  and 
determined  on  the  trial  of  the  action.(i-) 

Pending  an  action  the  plaintiff  assigned  his  claim  for  the 
henefit  of  creditors,  and  moved  that  the  assignee  he  substituted. 
The  defendants  opposed  the  motion,  and  it  was  denied.  On  the 
trial  the  defendants  proved  the  assignment,  and  the  granting  of 
an  order  in  supplementary  proceedings,  appointing  a  receiver  of 
the  plaintiff's  property;  and  thereupon  moved  to  dismiss  the 
complaint,  on  the  ground  that  the  plaintiff  was  not  the  real 
party  in  interest.  It  was  held  that  the  motion  was  properly 
denied;  1.  Because  the  transfers  did  not  abate  the  action; 
2.  By  acquiescing  in  the  order  refusing  to  substitute  the 
assignee,  without  taking  an  appeal,  all  parties  were  concluded. (^ 

If  there  are  several  plaintiffs,  and  the  defendant  dies,  some  of 
them  may  proceed  to  revive  without  the  others,  if  they  refuse; 
for  the  obstinacy  of  some  of  the  parties  shall  not  hinder  the  rest 
from  asserting  their  own  interests.  But  in  such  a  case  the 
original  plaintiffs,  who  refuse  to  join,  should  bo  made  defend- 
ants, in  the  bill  of  revivor.(m) 

(A)  8L  John  T.  Cro*I,  10  How.  Pr.  Ik)  Ibid. 

Rod.  258,  (l)  Ford  t.  Dlrid,  I  Boaw,  5Bn, 

(I)  Hatfleld   T,  Bloodgood,    1   Code  (m)    Story's    Eq.    PI.    ^^   Sofl,   860, 

B«p.  N.  S.  212.  NScoll  i.  Rooaeiell,  8  John.  Cli.  60. 
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CHAPTER   VIL 

PARTIES  ON  APPEAL. 

All  parties  interested  in  supporting  the  decree  or  order 
appealed  from  are  entitled  to  be  heard  in  sapport  of  the  decree  ; 
but  no  party,  except  the  appellant,  can  be  heard  in  support  of 
the  appeal,  (a)  Hence  if  any  party  who  is  not  included  as  a 
co-appellant,  in  a  petition  or  notice  of  appeal,  is  desirous  of 
appealing,  he  must  present  a  separate  petition  or  give  a  sepa- 
rate notice  ;(&)  otherwise  he  will  be  precluded  from  all  benefit 
of  the  appeal,  even  though  the  result  of  it  should  be  to  show 
that  the  decree  was  completely  wrong,  as  well  against  him  as 
against  the  appellant,  (c) 

The  appellate  court  cannot  reverse  a  decree  against  a  party 
who  has  not  appealed ;  even  though  the  court  below  had  no 
jurisdiction  to  make  the  decree  against  him.(cQ 

On  appeal  from  a  decree  of  the  court  of  chancery,  no  person 
is  considered  a  party  respondent,  in  the  petition  of  appeal,  who 
is  not  named  therein  and  called  upon  by  the  prayer  thereof  to 
answer  the  8ame.(e) 

On  appeal  from  an  order  or  decree  of  a  surrogate,  all  the  par- 
ties to  the  proceedings  before  him  who  are  interested  in  sustain- 
ing the  decree  or  order  appealed  from,  should  be  made  parties 
to  the  petition  of  appeal ;(/)  and  this  although  they  were  not 
parties  to  the  proceedings  before  the  surrogate.  (9) 

It  seems  that  a  person  interested  in  the  subject  matter  of  a 
suit  may  make  himself  a  party  to  an  appeal  from  the  decree  of 
a  surrogate,  although  he  was  not  a  party  to  the  proceedings  in 
the  court  below.  (A)     But  a  party  in  interest  who  claims  to  oome 

(a)  1  Barb.  Oh.  Pr.  895.  (e)  Gardner  v.  Gardner,  6  Paige,  170. 

(b)  2  Smith's  Pr.  80.    8  Dan.  Oh.  Pr.        (/)  Gilchrist  t.  Rea,  9  JPaige,  6S. 
124.  Wilcox  T.  Smith,  26  Barb.  816. 

(e)  Tasher  t.  Small,  1 C.  P.  Coop.  255.       (g)  Wilcox  ▼.  Smith,  supra. 
{d)  Tate  v.  Liggott,  2  Leigh,  84.  {h)  Gardner  t.  Gardner,  snpra. 
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in  as  an  intervener,  either  in  the  court  below  or  in  the  appellate 
court,  must  apply  by  petition  to  be  made  a  party  to  the  pro- 
ceedings, before  he  can  be  permitted  to  take  a  part  therein,  (t) 

Upon  an  appeal  from  the  sentence  of  a  surrogate  disallowing 
a  will,  the  chancellor  will  not  change  the  appellant-— « he  being 
the  executor  who  propounded  the  will  before  the  surrogate — 
by  substituting  the  legatee,  in  order  to  give  the  l^atee  the  ben- 
efit of  the  executor's  testimony  in  favor  of  the  will.  (A;) 

It  is  not  absolutely  necessary  that  an  appeal  from  an  order  of 
a  surrogate  appointing  a  guardian  for  an  infant,  should  be  in 
the  name  of  the  infant  as  nominal  appellant;  nor  that  the 
appellant  should  have  any  pecuniary  interest  in  the  appoint* 
ment  or  removal  of  the  guardian,  to  entitle  him  to  bring  an 
appeal  in  his  own  name.  But  it  is  proper  the  infant  himself 
should  be  a  party  to  the  appeal ;  especially  where  the  appeal  is 
from  an  order  removing  a  guardian,  or  refusing  to  appoint  the 
person  by  whom  the  appeal  is  brought.  (Z)  Even  where  the 
appeal  is  from  an  order  appointing  a  guardian,  if  the  infant 
does  not  himself  appeal,  by  his  next  friend,  the  appellant  may 
make  himself  a  party  to  the  appeal  jointly  with  the  person 
appointed  as  guardian,  by  the  surrogate.  But  in  that  case,  as 
.  the  guardian  himself  must  be  made  a  party,  there  is  no  absolute 
necessity  for  making  the  infant  a  party,  also.(m) 

An  agent  being  prosecuted  for  contempt  in  disobeying  an 
order  of  which  he  had  no  notice,  may  join  in  an  appeal  from, 
that  order,  though  not  a  party  to  the  cause  in  which  the  order 
was  made.(n) 

After  a  decree  has  been  affirmed  on  appeal,  the  court  below 
has  no  authority  to  pen^it  a  change  of  parties,  by  amendment 
of  the  bill.(o) 

The  heirs,  next  of  kin,  and  legatees  of  a  decedent,  in  addition 
to  the  executors,  are  interested  in  sustaining  an  order  of  the 
surrogate  admitting  the  will  to  probate,  and  are  therefore  neoes-* 
sary  parties  to  an  appeal  from  the  order  of  the  surrogate.  Q?) 

[%)  Foster  ▼,  Tyler,  7  Paige,  48.  (n)  Stone  ▼.  Byrne,  5  Bro.  P.  C.  218. 

[k)  Gardner  t.  Gardner,  supra.  lo)  Bowen  ▼.  Idley,  6  Paige,  46, 

0  Underbill  ▼.  Dennis,  9  Paige,  208.  {p)  Gilman  v.  Gilman,  86  Barb,  691. 
I)  Ibid. 
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ABATEMENT. 

of  suit  by  death  of  a  party,  295,  206,  301,  802,  303. 

plea  in,  309,  311,  312,  313. 
ACTIONS, 

how  divided  and  classified,  18. 

election  of,  18, 19. 

form  of,  will  not  change  defendant  s  liability,  19. 

for  causing  the  death  of  another  by  wrongful  act,  Sic,  19. 

by  public  officers,  19. 

in  whose  name  to  be  brought^  22  to  31. 

on  promissory  notes,  24,  25,  26. 

to  be  prosecuted  in  name  of  real  party  in  interest,  24,  43. 

reviving  and  continuing,  108,  109,  301,  302,  308. 
AGENT,  (See  Pkincipal  and  Agbnt.) 

of  a  corporation,  his  principal  liable  for  his  torts,  207,  211. 

of  a  municipal  corporation,  for  his  misfeasance  or  nonfeasance,  princi- 
pal liable,  211,  213,  214. 
AGREEMENT,  (See  Contbact.) 
ALIEN, 

when  he  may  sue,  22, 38. 

actions  against,  126. 
AMENDMENT, 

in  partition  suits,  287,  288. 

to  bring  in  parties,  294,  317. 
APPEARANCE, 

of  devisees,  136,  137. 

of  heirs,  136,  137. 
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APPEARANOE--a)n<*wiec?. 
of  infants,  80. 
of  idiots  and  lunatics,  145. 
APPRENTICE, 

assignee  of,  suit  by,  40. 

4zecutor9  cannot  sue  on  covenant  in  indentures,  40^ 
ASSIGNMENT, 

of  contracts  for  personal  seryices,  &c.  40,  41,  42. 
of  choses  in  action,  42. 

of  a  contract  not  assignable  at  law,  effect  o^  44. 
of  an  indented  apprentice,  40,  47. 
of  a  right  of  action  for  a  tort,  47. 
of  a  mere  possibility  coupled  with  an  interest,  47. 
of  an  interest  not  surviving  to  executors,  48. 
what  rights  are  assignable,  under  the  code,  48. 
of  a  judgment,  effect  of,  48. 
of  a  right  of  action  for  a  personal  tort,  47,  48. 
of  wife's  contingent  right  of  dower,  48. 
of  a  party's  interest  will  not  abate  suit,  49. 
what  causes  of  action  may  be  assigned,  171,  172,  173, 
ASSIGNOR  AND  ASSIGNEE, 

assignee  of  covenants,  suits  by,  39, 40. 

of  an  apprentice,  40. 

of  a  contract  for  personal  services  or  skill,  40,  41. 

of  choses  in  action,  suits  by,  41,  42,  43. 

of  a  life  policy  may  sue,  44. 

in  trust  for  benefit  of  creditors,  44,  50. 

of  a  contract,  44. 

of  a  guaranty,  45. 

of  a  policy  of  insurance,  45. 

of  a  claim  for  unliquidated  dami^es,  46. 

of  a  right  of  action  for  a  tort,  47. 

what  interest  he  takes,  under  the  code,  47. 

of  plaintiff's  interest,  when  to  be  substituted,  49^ 

of  a  judgment,  suit  by,  50. 

of  a  bankrupt,  (See  Bankrupt.) 
assignor  of  a  cause  of  action,  need  not  join  in  action,  4Q, 

objection,  of  his  want  of  interest,  49,  51. 
assignee  of  land  not  bound  by  covenants  of  assignor,  1281^ 
when  assignee  may  sue  in  actions  ex  delicto^  170  to  173^ 
actions  of  tort  against  assignees,  205. 
substitution  of  assignee  as  a  party,  49^  293  to  300^ 
ATTAINTED  FELONS, 
actions  against,  126. 
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attorSet, 

acti6h  against,  for  negligence,  18. 
ATJCnOl^ER, 

actliOn  by,  for  price  of  gpods  sold,  29,  102, 112. 

for  fees,  29. 

as  agent  bf  principal,  102. 
trover  by,  1^2^ 


B 

BAIL  BOND, 

assignable,  &t  laW,  44. 
BANK, 

action  by,  on  draft  payable  to  order  of  its  cashier,  26,  60. 
suing  in  name  of  its  president,  26. 
by  whom  to  be  sued,  for  failure  to  coUeot,  27. 
BANKRUPT, 

when  assignee  may  sue,  51  to  57. 
foreign  bankrupt  may  sue,  52. 

may  be  joined  with  assignees  of  a  pftrtner,  here,  52. 

his  assignees  cannot  sue  here,  52. 
assignees  stand  in  his  place,  54. 

must  sue  in  their  own  names,  54* 

cannot  sue  for  Ik  personal  tort,  55. 

when  they  may  maintain  trover,  66. 

all  must  join,  57. 

when  they  may  be  sued,  128, 129. 

when  not  necessary  parties,  129. 
when  he  may  sue,  57. 
when  he  may  be  sued,  128. 
when  assignees  may  be  sued  in  tort,  206* 
liability  in  actions  ex  deiUdo,  206. 
BANKRUPTCY, 

when  it  cannot  be  pleaded  in  bar,  206. 
BILL  OF  LADING, 

trover  by  indorsee  of,  191.  ^ 

BILLS  OP  EXCHANGE, 
assignable,  at  law,  44 
indorsement  in  blank,  effect  of^  44. 
trover  for,  191. 

BOND, 

who  may  sue  upon,  26,  28,  43. 
administration  bond,  26. 


BOND— flWiiiniMd. 

injunotioQ  boDd,  joinder  of  obligees,  34. 
defendants,  in  action  on,  121. 
EER, 
when  he  majr  sue,  27,  101. 


0 

CARRIER,  (Set  Uabteb  aKo  Sirtaitt.) 

actions  agwnst,  19,  28,  48. 

for  an  injur;  to  goods,  162,  165. 

hy  whom  to  be  brought,  162,  163,  193, 193. 

when  he  may  maintain  troyer,  191. 
CHOSE  IN  ACTION, 

not  astignable,  42. 

action  bj  assignee  subject  to  rig:ht  of  set-off,  &c.  45. 

what  claims  are  as^ignabte,  46,  47. 
CITILITER  MORTUUS, 

right  of  person  to  sue,  58. 

disability  how  removed,  59. 
COMMISaiONERS  OF  LOANS, 

how  to  be  described,  153. 
OOIIMOIT  SCHOOLS, 

liability  of  tnUteea,  152,  153. 
CONSIGNOR  AND  CONSIGSEE, 

when  consigned  must,  or  may,  sne,  101, 163,  192> 

wlien  either  may  sue,  163. 
CONTINUINO  ACTION,  301,  302,  303. 
CONTRACT, 

trover  for  goods  delivered  under,  19. 

action  upon,  by  whom  to  be  brought,  22,  23. 

under  seal,  action  upon,  24. 

special  contract,  who  may  sue  on,  26. 

for  personal  services,  teaming,  skill,  &&  cannot  be  assigned,  40,  41. 

when  assignee  may  sue,  44. 

when  suit  must  be  in  name  of  asagnor,  44. 

defendants  in  an  aeUon  on,  117, 118. 

joinder  of,  122,  123,  124. 

CORPORATION,  (Set  Mmncn-u  Cospounom.) 

action  by,  on  a  promise  to  its  officers,  30,  60,  f&. 

must  sue  in  its  corporate  name,  59. 

in  case  of  a  change  of  name,  59. 

oouequances  of  a  misnomer,  62. 


COnPOBATION— wnflnurf. 

joinder  of  corporations,  50. 
foreign  ctirpo rations  maj  sue,  60. 

proof  of  their  incorporation,  60. 

actions  i^ainst,  181,  132. 
defense  in  suits  by,  CO. 

cannot  sue,  in  U.  S.  courts,  a  citizen  of  another  sUto,  60 
action  on  subscription  to  cnpitnl  stock,  61. 
action  by  stockholders,  against  of&cers.  61,  62. 
action  by  officers,  for  penalties  from  members,  61. 
complaint  need  not  allege  plaintilT  is  a  corporation,  62. 
when  president  may  sue,  6'i. 

right  to  sue,  under  revised  statutes  of  New  Yorlt,  63. 
when  reeeivcr  may  sue,  63. 
assumpsit  lies,  against,  12D,  130. 
must  be  sued  in  its  true  name,  130. 

misiiomcr,  mutter  in  nbntKuent,  130,  131. 
when  a  necessary  party  defendant,  130. 
liability  for  negligence,  1'JO. 
joint  liability  in  tort,  205,  214. 
defendants,  in  actioas  rx  delicto,  207  to  214, 

liable  for  acts  or  oeg-ligence  of  Jts  eerranta,  226. 
may  maintain  ejectment,  244. 

must  prove  its  existence,  245. 

cousrr, 

no  action  lies  against,  110,  151. 
COVENANT, 

inter  parta,  action  upon,  24,  33. 

who  may  sue  upon,  28. 

joinder  of  covenaotees,  33,  34,  39i 

does  not  run  with  personalty,  40. 

when  executors  may  sue  on,  64. 
CREDITORS, 

suit  by  one  on  bond  for  benefit  of  »evenJ,  2& 

when  to  be  made  parties  in  partitioa  suita,  2S9. 


DEBTORS, 

when  necessary  parties  defendant,  119. 
DEFENDANTS, 

1.  In  action*  on  eontracl, 

against  whom  action  should  be  brought  generally,  115  to  119. 
rule  of  New  York  eode  of  procedu^  116, 


5T4  isDtt. 

DEFEHBAKTS— «MifmtM<{. 

when  thej  are  vei7  numerooc,  116. 

in  an  action  on  an  instnnneiit  tmder  seal,  116. 

on  a  simple  contract,  117. 

on  implied  conti«(;U,  118. 

on  a  written  agreement,  118. 

on  a  joint  and  sereral  contract,  118. 
mrriTorS)  117. 

irhen  plaintiff  may  elect  to  me  either  one,  or  aD,  116. 
election  as  to  real  or  peraonal  Tcpreaen  tativee,  117. 
joinder  o^  119  to  126. 

electjon  of  plaintiff  as  to,  119. 

rule  of  New  Tork  code,  119,  120,  121, 123, 124. 

in  an  action  on  a  specialtj  contract,  120, 121. 

in  debt  on  a  penal  statute,  121. 

in  actions  on  aimple  contiads,  121, 124. 

on  a  joint  and  seTeral  contract,  122,  123. 
executor  with  surviTor,  122. 
rule  of  New  Tork  code  of  procedure,  123, 121. 

where  defendants  are  veij  nnmeroot,  124. 

of  maker  sdA  guarantor  of  a  note,  124. 

of  parties  liable  upon  same  obligation,  124. 

of  a  atAt«,  with  other  defendants,  125. 
asugnor  and  assignee,  127. 
osngnee  of  covenant  running  with  the  land,  127. 
atwgnor  of  a  lease,  127. 

liabilitj  of  lessee,  in  debt,  after  asugnment,  127. 
in  case  of  bankruptcj  or  insolvency,  128. 
corporations,  120  to  132. 

oCBcers,  not  necesssry  parties  in  suit  agunat,  180. 

service  of  summons  upon,  130. 
2  In  aetioni  ee  Mieto, 

who  should  be,  generally,  198  to  202. 

joinder  of,  203,  204,  SD5. 

assigneeti,  206. 

banknipU  and  insolvents,  206. 

corporations,  207. 

executors  and  administrators,  214,  216. 

husband  and  wife,  216,  217,  2ia 

idiot*  and  lunatics,  218. 

inbnts,220. 

joint  tenants,  joinder  o^  221. 

landlord  and  tenant,  222, 223. 

master  and  serran^  223  to  238. 


max- 

BEIfENDANTS — continued. 
partnere,  22a 

principal  and  agent,  230,  231. 
when  the  wrongdoer  is  dead,  231. 

3.  In  (Ktion  of  ejtctment. 

generally.    Herein  of  the  posHession,  2^5. 

joinder  of,  269. 

infanta,  270. 

landlord  and  tenant,  2T0. 

vendor  and  purchaser,  271. 

4.  In  action  far  parHtimi. 

who  may  or  should  bo  made  defendantB,  286. 
CreditorB,  289. 
dowercss,  290, 
DEMITKRER, 

for  Donjolodcr  or  misjoinder,  308. 
DETINUE, 

when  it  liee  a^inst  executors,  21.'i. 

against  hnsband  alone,  217. 

gainst  infantB,  220. 

against  euuutora,  232. 
DEVISEES, 

when  they  may  join,  33. 

RuiU  by,  as  aitaignees  of  testator,  39. 

liability  on  specialty  contraclii,  1^6. 

when  infants,  must  defend  by  guardian,  136,  137. 

statutory  liability  to  creditors,  137. 

proceedings  by  scire  farxra  against,  137. 

when  they  may  ruc,  in  actions  ex  drlirto,  178, 

ejectment  by,  217. 
DOWEi:, 

action  for,  against  lioirs,  138. 
DOWERESS, 

when  to  be  piade  ft  party,  in  a  partition  suit,  290. 


E 
BJECTMEST, 

plaintiff's  in,  234  to  243. 

title  and  poraeuion,  234  to  243. 

joinder  of,  243. 

corporations,  244. 

executors  and  odmiaiBtrators,  245. 

hairs  and  dovisees,  246,  247. 
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EJECTMENT-^onftnttedL 

husband  and  wife,  247. 

joint  tenants,  249. 

tenants  in  common,  250. 

landlord  and  tenant,  252. 
generally,  252. 

for  non-payment  of  rent,  253. 
notice  to  quit,  254. 

lunatics  and  idiots,  259. 

mortgagor  and  mortgagee,  259. 

trustees  and  ceetuis  que  trtutj  263. 

vendor  and  purchaser,  264, 
defendants  in,  generally.    Herein  of  the  defendant's  possession,  265 
to  2G9. 

joinder  of,  269. 

infants,  270. 

landlord  and  tenant,  270. 

vendor  and  purchaser,  271. 
abatement  by  death  of  a  party,  295,  296. 

substitution  of  another  party,  296.  297. 
ELECTION, 

to  sue  either  real  or  personal  representatives,  117,  135. 
as  to  parties,  in  a  suit  on  a  joint  and  several  bond,  116. 

in  a  suit  on  a  joint  and  several  contract,  116,  119,  155. 
by  husband  and  wife,  as  to  joining  in  suit,  76. 
as  to  joinder  of  husband  and  wife  as  defendants,  143. 

of  a  dormant  partner,  149. 

of  defendants  in  actions  ex  ddietOj  203. 
de  meliorihus  damnis^  205. 
ENGINEER, 

liability  for  negligence,  203. 
EXECUTORS  AND  ADMINISTRATORS, 
1.  In  actions  on  contract— plaintiffs, 

cannot  sue  on  covenant  in  indentures  of  apprenticesliip,  40,  64. 

when  they  may  sue  on  covenants,  64. 

in  what  cases  they  may  sue,  65  to  68. 

joinder  of  65,  66,  67. 

nonjoinder,  how  taken  advantage  of,  65. 

when  they  may  sue  eitlier  as  such,  or  individually,  66. 

joinder  of  official  and  individual  claims,  66. 

cannot  sue  each  other,  at  law,  67. 

suits  by  survivors,  67. 

executors  of  executors,  suits  by,  67. 

administrator  de  bonis  non,  when  to  be  appointed,  68. 


INDEX. 

EXECXJTOBS  AND  ADSnNTSTRATORS— wnKnuri. 

foreign  adminUtrator,  68. 
In  acthns  on  amtract — de/aidanti. 

of  obligor  or  covenantor,  liable,  thougli  not  served,  IIT. 

election  to  sue  them,  or  heirs,  117,  135. 

on  what  contracts  of  testator  liable,  132, 133. 

of  deceaflcJ  joint  contrnctor.  liability  to  be  Bued,  133. 

joinder  of  official  and  individual  claims,  in  auit  against,  133. 

joinder  oi;  as  defendants,  133,  134. 

executors  ife  ion  tort,  actions  against,  134. 

not  liable  on  a  special  promise,  unless  it  be  in  nriting,  134. 

if  infants,  defend  by  gunrdian,  134. 

Burvivora,  when  to  be  sued,  134, 

of  deceased  partner,  joinder  with  surviving  parlners,  134. 
cannot  be  sued  alone,  133. 

of  indoreer,  joinder  with  maker,  135. 

what  actions  will  survive  against,  13^. 
2,  In  actionsfx  delieto — •plaintij^. 

when  they  may  sue,  176,  177. 

of  deceased  party,  joinder  witli  survivors,  176. 

statutory  right  to  sue,  in  New  York,  176. 

complaint  must  state  repreeentative  character,  177. 

joinder  of  persons  who  have  renounced,  177. 
In  adiom  ex  delielJj — drfmdanti,  214,  216. 

liability  by  statute,  in  New  York,  215,  231 

joinder  of,  215. 

detinue  against,  215,  231. 

for  what  wrongs  of  testator  liable,  231,  232. 

replevin  againat,  231,  232. 
when  they  may  maintain  ejectment,  245,  246. 


PACTOR, 

when  he  cannot  sue  for  price  of  goods  sold,  100, 

when  he  may  sue,  as  trustee  of  an  express  trust,  103. 

trover  by,  192. 
PENCE.'*, 

occupier  liable  for  non-repair,  222, 223. 
PQREIGN  GOVERNMENTS, 

right  to  sue  here,  68. 
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K)HEIGN  QOTEBERNMENTS-confmusii 

recognition  aecetgarj,  69. 

wben  their  officers  or  ^ents  may  sue,  103. 
FEAUD, 

U&bi)it7  of  pwty  guilty  of,  201. 

putDera  liable  for  traod  of  each  other,  229. 


a 

GUARDIAN  AD  LITEM, 

when  to  be  appointed,  80. 

complaint  must  show  his  appointment,  80. 

inlant  heirs  and  devisees  must  derend  bj,  186,  187. 

must  be  appointed  for  infant  defendants,  146,  221,2! 

mode  of  appointment,  H6,  221,  22a 

removal  of,  221. 
GUARDIAN  AND  WARD, 

lUTtiou  by  guardian,  166. 
GUARANTOR, 

joinder  as  defendant,  with  maker,  oT  note,  124. 
GUARANTY, 

Buit  by  assignee  o^  45. 


when  pUintiff  may  sue  either  lliem  or  ezeeutors,  IIT,  1^ 
when  necessary  parties  defendant,  136. 
liability  on  specialty  contracts,  186. 
joinder  of,  as  defndeants,  136. 
mast  defend  by  guardian,  if  infants,  136, 137. 
proceedings  by  tdrt  facial  against,  137. 
joinder  ol^  in  action  for  dower,  138. 
when  they  may  sue,  in  actions  ex  dtKcto,  176.. 
ejectment  by,  246,  247. 
HUSBAND  AND  WIFE, 

1.  Jn  actiom  on  contract — flainti^. 

when  tliey  must  join  in  action,  G9. 

wben  the  husband  msy  sue  alone,  71. 

when  the  wife  must,  or  may,  sue  alone,  22,  73. 

when  they  may  join,  or  not,  at  their  election,  76l 

in  case  of  death  of  either,  78. 

when  a  woman  marries,  pendente  lite,  79. 


IKDIZ.  579 

HtJSBAND  AND  WIFE— «Btma«J. 
In  acthtu  on  eoiitraet — de/mdanta, 

when  the;  must  be  joiued,  138> 

when  tb«  busb«cid  miut  be  sued  akme,  14(X 

when  the  wife  must,  or  tohj,  be  siied  ^one,  141. 

when  tfaef  m&y  be  joined,  or  not,  at  the  election  of  the  pUin- 
tiS,  143. 

in  case  of  the  death  of  either^  144. 

actions  pending  against  wife  at  the  time  4f  marriage,  144. 
2.  In  oetiotu  ex  ddkto — ■piainMgk. 

for  iujurieg  to  husband's  relatira  rights,  166,  166. 

when  husband  muat  sue  alone,  178. 

when  the  wife  may  sue  alone,  180. 

when  the  hiUiband  may  sue  either  alone  or  jointly,  182< 

when  they  must,  or  may,  sue  jointly,  163. 

rule  of  New  Toric  code  of  procedure,  185. 

when  husband  survires,  193. 
la  actkmt  tx  ddido — dtfmdantt. 

when  basbuid  to  be  sued  alone,  216. 

when  both  must  be  sued,  216,  217. 

when  husband  survives,  217. 

Ktion  againat  wife  alone,  217,  218. 

rule  of  New  York  code,  as  to  joinder,  218. 
In  aetion  of  qtetment—jiiaintiffii,  247. 

deEendanU,  268. 

rule  of  the  rBvised  statute*,  and  code,  in  New  York,  268. 


IDIOTS  AND  LUNATICS, 

ability  to  contract,  145. 

when  they  may  sue,  on  a  contract,  22,  81. 

mode  of  appearing,  145,  219. 

liable  for  trespasses,  218. 

mode  of  auing,  81,  159. 

cannot  be  aued  without  leave  of  court,  219. 

creditor  must  apply  to  court  by  petition,  for  payment  of  his  debt,  219. 

judgment  against,  219. 

qectmeot  by,  259. 
'  wit  for  partition,  by,  28<^  384. 
INFANT, 

liability  for  torts,  19,  198. 
on  a  contract,  19,  145. 

when  they  may  toe,  23,  80. 
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INFANT-— confmtMciL 

most  appear  by  gaardian,  80, 146,  221. 

joinder  of,  as  a  defendant,  145. 

appointment  of  gnardian  ad  Utem^  146. 

liability,  in  actions  ex  deHchi  220,  221. 

defendant  in  ejectment,  270. 

may  apply  for  a  partition,  283,  284. 

parties  in  partition  suits,  must  have  gnardians,  288. 
INSOLVENT  DEBTORS, 

when  assignees  may  sue,  52,  53,  58,  188. 

may  be  sued  for  torts,  207. 
INSURANCE  POLICY, 

who  may  sue  upon,  27,  28,  45,  46. 

when  all  must  join,  32. 

action  by  mortgagee,  36. 

joinder  of  assignor  and  assignee,  36. 

on  life,  assignable,  44. 
INTEREST, 

parties  in,  should  be  either  plaintiff  or  defendant,  18. 

suit  should  be  prosecuted  in  name  of  party  in,  24. 

who  is  party  in,  24,  30,  31. 

parties  having  joint  legal  interests  must  join  in  suing,  31,  38. 

party  having  no  interest  cannot  join  with  one  who  has,  31. 

in  subject  of  the  action,  and  in  relief  demanded,  32. 

rule  of  the  code  of  procedure  of  New  York,  as  to,  82,  36. 

when  hostile,  so  as  to  prevent  a  joinder,  37. 
INTERVENTION  OF  PARTIES, 

when  allowed,  293. 

by  parent  of  a  married  infant  sued  for  a  divorce,  295. 

Who  may  intervene,  800. 


JOINtoEft, 

of  plaintiffs,  in  actions  «d  caniradu,  31  to  38. 

rule,  under  the  New  York  code  of  procedure,  82. 

what  is  a  hostile  interest,  37. 

of  plaintifis  in  actions  ex  deUda^  166  to  170. 

of  tenants  in  common,  194. 

of  defendants,'  in  actions  ex  ddicto^  203,  204,  205. 

joint  tenants,  221. 

tenants  in  common,  221,  222. 

master  and  servant,  223. 

paMairs,  228, 229^ 


JOIHDEB— omtHttud. 

in  tjeeiTnait,  of  pluntiff^  343. 
of  oorporationH,  2U. 
hein,  246. 

husband  aad  wife,  247,  24& 
joint  tenants,  249. 
tenants  itt  common,  250. 
de/mdtmU,  269. 

landlord  and  tenant,  269,  270,  271. 
JOINT  STOCK  ASSOCIATIONS, 

actions  by,  how  to  be  brought,  95  to  98. 
complaint  in,  98. 
JOINT  TENANTS, 

must  join  in  bringing  auita,  32,  80. 
actions  bj,  and  between,  for  account,  60,  61. 
when  surTiTore  majsue,  61, 110. 
joinder  of,  in  actions  ex  delicto,  187. 
actions  between  them,  167. 
plaintiffis  in  ejectment,  249. 
JUDGMENT, 

agtiinst  idiots  and  lunaticsj  219. 
■gunet  infanta,  221. 
JUSTICE  OP  THE  PEACE, 

liability  for  an  illegal  arrest,  201. 


LANDLORD  AND  TENANT, 

action  for  wrong  done  to  demised  premises,  167,  166. 

defendants,  in  actions  ex  ddieto,  222.  223. 

who  liable  for  a  nuisance,  222. 

doctrine  of  retpondeat  tvptrior,  223. 

plaintifia  in  ^ectment,  252. 

defendants  in  ejectment,  joinder  o^  269. 
LEGATEES, 

actions  by,  37. 
LESSEE, 

liabilitj  of  his  assignee,  on  a  eoreiiant  running  with  the  land,  127. 

liability  on  an  express  covenant,  127. 

Uability  in  debt,  after  assij^nment,  127. 
LIBEL, 

action  for,  by  partners,  189,  190. 

joinder  of  defendants  in,  203,  204,  206. 

■gainst  hiubuid  and  wife,  216. 


MASTER  AND  SERVANT, 
action  b;  master,  30. 

liibilitjof  muter,  in  acUon  exdeUeto,  202,  223  to  228. 
defecduits,  in  actions  ex  Mieto,  223  lo  22a 
-when  either  may  be  sued,  223. 
joinder  of,  223. 

liability  of  master  for  injury  done  by  one  servant  to  another,  S 
for  act  of  one  employed  by  serrant,  236. 
vbeo  relation  exists,  227,  22& 

qni  facit  per  alium  &citper  M,  199. 

respondeat  superior,  223. 
MORTGAGEE, 

when  be  may  sue  on  a  policy  of  insurance,  4S> 

irheQ  a  necewary  party  defendant,  119. 

action  by,  fiw  injury  to  property,  165« 

irhen  he  may  maintain  ejectment,  269  to  263. 

may  apply  for  a  partition,  285. 
UORTGAOOR, 

when  be  maymaintain  ejectment,  259  to  263> 

may  apply  for  a  partition,  285. 
MUNICIPAL  CORPORATIONS, 

may  be  sued  in  actions  »  Mkto,  211  to  214. 


N 

HEGLIOENCE, 

liability  of  persons  guilty  o(,  199,  200t 

of  plaiatiCT  contributing  to  injury,  199. 

of  an  innkeeper,  200. 

of  rail  road  companies,  208,  209,  210, 211,  214. 
NONJOINDER  AND  MISJOINDER, 

vhat  is  a  misjoinder,  SOS,  806,  807. 

oonseqnenoes  of,  805. 

how  the  objection  of,  is  to  be  raised,  806. 

when  and  bow  the  objection  may  be  waived,  SIS. 

how  remedied,  317. 

by  amendment,  817,  81B. 
by  ordering  new  parties  to  b*  brought  io,  819. 
NOTICE  TO  QOIT,  (m  EnonoNT.) 
NUISANCE, 

Mttos  fiir,  ISO. 


NUISANCE— cond'niHjri, 

Bgninst  ucoupier  of  premises,  203,  223. 
against  a  rail  road  ooinpany,  208. 
agitiDat  lesaor  or  lessee,  222. 
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OFFICERS,  {*«  Public  Offioeik.) 
0CTLAW8, 

acLiuns  against,  12S. 
0VER5EF,RS  OF  THE  POOR, 

aoUun  brongbt  in  Ibcir  aaines, 


PARENT  AND  CHILD, 

actiun  by  parent,  IGO,  189. 
PARTIES, 

who  are  aiicli,  IT. 

how  styled,  ia  the  different  actions,  &.c.  17. 

ioolude  all  interested  in  subject  matter,  &o.  IT. 

HubstituCiun  oflandliird  for  tenant,  in  ^ootnicnt,  2TI,  2T3. 

vliBD  tlie;  ma;  be  brongbt  in  by  amBudment,  £04. 

BubstitutiuD  uf  Assignee,  203. 

when  [leriODS  may  be  admitted  to  apjiear  as  such,  2S4, 

intervention  of,  203,  203,  S0(1. 

nonjoinder  and  ^li^'joiu(le^  of,  305. 

defect  of,  objection  how  raised,  SOS. 

how  waived,  315. 

how  remedied.  317,  318,  310. 
whcQ  ordered  to  be  brought  in,  310, 
PARTITION, 

general  rnle«,  2T3. 

adverse  possession  of  defendant  a  bar  to,  282, 

plaintiffs, 

who  may  or  shonld  bo.    Title,  interest  and  poneBBion, ! 

Infants,  283. 

lunaticH,  idiots,  habitaal  drunkards,  &C.  iBi. 

mortgagor  and  mortgagee,  285. 
defendants,  286. 

who  may  or  shonld  be,  266. 

creditors,  2S0. 

dowereas,  200. 

the  state,  28T. 
when  persons  may  apply  to  be  ftdmitled  as  parties,  291, 
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PARTNERS, 

1.  In  actions  on  conircui^^-jhinHffk, 

when  all  most  joiu,  in  suing,  35. 

when  sarvivors  may  sae,  85,  86. 

when  one  may  sue  alone,  85. 

dormant  partners,  when  they  may  sne,  85. 

snits  brought  by  them  against  strangers,  82  to  90. 

joinder  of  partners,  82,  88,  85,  86. 

when  all  or  any  may  sne,  88,  85. 

when  one  may  sne  alone,  88,  84. 

dormant  partners,  85,  86. 

nominal  partners,  86. 

right  of  aotion  not  varied  by  agreement  between,  87. 

effect  of  a  dissolution,  87. 

in  case  one  becomes  bankrupt,  87,  88. 

right  of  survivor,  to  sue,  88,  89. 

effect  of  a  nonjoinder,  89. 
suits  between  the  partners  themselves,  90  to  95. 
suits  by  limited  or  special  partnerships,  89,  95. 
joinder  of  executors  of  a  deceased  partner,  with  survivors,  146, 161« 
In  actions  on  contract — defendants, 

when  they  must  be  sued  jointly,  147  to  149. 

power  to  bind  each  otlier,  147. 

actions  between  them,  147,  146. 

general  rule  that  all  are  liable,  for  debts,  149. 

dormant  partner,  joinder  as  defendant,  149. 

nominal  partner,  joinder  o^  150. 

when  liability  commences,  150. 

when  liability  ceases,  150. 

liability  of  survivors,  150,  154, 155,  310. 

limited  partnerships,  151. 

2.  In  actions  ex  deUdo—pkdnt^, 

actions  by,  for  injuries  to  property,  165. 
joinder,  189. 

action  by,  for  libel,  or  slander,  189. 
may  sue  for  a  fraudulent  recommendation,  190. 
when  they  may  sne  each  other,  190. 
suits  by  survivors,  190. 

when  they  may  bring  separate  actions,  190, 191. 
in  limited  partnerships,  190. 
In  actions  ex  delido— defendants, 

in  general  not  liable  for  each  otiher's  trespasses,  228. 

exception,  228. 
cannot  by  agreement  vary  their  liabil^  as  to  thtid  peivons,  229. 
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PARTNEBS-Hxmiimied. 

when  Joindj  Uable,  in  osm,  228^  229. 
liability  to  each  other,  229. 
limited  partnenhip,  229. 
PAWNEE, 

trover  by,  191. 
PENALTY, 

aotion  for,  by  whom  to  be  brought,  87. 
PLAINTIFFS, 

1.  In  acUofu  on  contract. 

who  may  sue,  in  general,  22  to  80. 
most  be  persons  having  the  legal  interest,  22. 
joint  payeee  or  obligees,  25. 
suit  by,  in  two  different  capacities,  ^8. 
should  appear  in  individual  and  real  names,  29. 
who  is  not  real  party  in  interest^  80. 
rule  of  New  York  code^  as  to  joinder,  86. 
action  by  one  or  more  for  the  benefit  of  all,  86,  87. 
by  one  on  b^ialf  of  himself  and  others,  86,  87. 

2.  In  acHoM  ex  delich. 

the  interest  of  the  plaintiff,  168. 

for  injuries  to  the  person,  or  personal  rights,  168. 

for  ii^uries  to  property,  169  to  166. 

by  survivor,  166, 

by  partners,  166. 

by  mortgagee  of  chattels^  166. 
for  injuries  to  the  relative  rights,  166. 

by  husband,  166, 166. 

by  wife,  166. 

by  parent)  166. 

by  guardian,  1 66. 
for  injuries  by  breach  of  a  public  duty,  166. 
in  actions  given  by  statute,  166. 
joinder  of,  166  to  170. 

rule  of  New  York  code  of  procedure,  169. 
assignees,  suits  by,  170  to  178. 

rule  of  New  York  code,  171,  172. 
in  case  of  the  death  of  the  person  ipjured,  174. 
executors  and  administrators,  176, 177. 

of  deceased  party,  joinder  with  survivors,  176. 

statutory  right  to  sue,  in  New  York,  176. 

complaint  must  state  representative  character,  177, 

persons  who  have  renounced,  177. 
heirs  ||nd  devisees,  178. 
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PLAINTIFFS— amfcntt«J. 

bosband  and  wife,  178. 

wben  tbd  bnsband  mnst  sue  alODe,  178. 

-wben  tbe  wife  may  sue  alone,  180. 

wben  tbe  bnsband  may  sae  eitber  alone,  or  Jointly  witb  bk 

wife,  182. 
wben  tbey  must,  or  may,  sne  Jointly,  188. 
rale  of  New  York  code  of  procedure,  185. 
infants,  bow  tbey  mast  sne,  185, 185. 

appointment  of  guardian,  186. 
in  ease  of  insolvency,  186. 
Joint  tenants,  Joinder  of,  187. 

actions  between  them,  187. 
landlord  and  tenant,  187. 
master  and  servant,  188. 
partners,  Joinder  of,  169. 

action  by,  for  libel,  or  slander,  18d. 
mty  sue  for  fraudulent  recommendation,  190. 
when  tbey  may  sue  each  other,  190. 
•uits  by  survivors,  190. 

wben  tbey  may  bring  separate  actions,  190, 191, 
limited  partnership,  191. 
principal  and  agent,  trespass  or  trover,  by  eitber,  191* 

wben  principal  may  sue,  192. 
survivors,  wben  they  may  sue,  193. 
tenants  in  common,  193. 
trustees,  196, 197. 
3.  In  ejedmmi. 

who  may,  or  should,  be  plMutiffi^  generally.    Herein  of  tbe  title 

and  possession  of  the  plaintiff,  234  to  248. 
Joinder  of,  243. 
corporations,  244. 
executors  and  administrators,  245. 
heirs  and  devisees,  246. 
husband  and  wife,  247. 
infants,  249. 
Joint  tenants,  249. 
tenants  in  common,  250. 
landlord  and  tenant,  252. 
generally,  252. 

for  non-payment  of  rent,  253. 

notice  to  quit,  254.  ^ 

lunatics  and  idiots,  259. 
mortgagor  and  mortgagee,  259. 
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trustees  and  eestuii  que  trtmt,  263. 
vendor  anil  purchaser,  264. 

who  may,  or  shoalc],  bo.    Title,  interest  and  poiscBsioD,  27S. 
infaotg,  283. 

laoaticB,  idiots,  haliitaa]  drnokards,  iie.  281. 
mortgneor  and  mortgagee,  2S6. 
PRINCIPAL  AND  AGEST, 

general  rule  thnt  principal  mnst  tae,  99, 
when  agent  may  bob.  09  to  104. 
when  either  may  eiie,  GS,  112. 
agent  with  a  dd  rredere  cominisBion,  100. 
right  of  broker  to  sue,  101. 
•Dclionccr,  suit  bj,  102. 
when  principal  may  sue,  99  tQ  104. 
rule  of  the  New  York  oode  of  procedure,  lOS. 
agent  of  a  foreign  government,  inic  bj,  103. 
agent  of  a  foreign  corpomtion,  113. 

liability  of  principil,  in  action  ex  drlicto,  109,  202,  230,  231 . 
trover  by  principal  against  agent,  230. 
PROMISSORY  NOTE, 

right  of  indorsee  Co  sne  in  his  own  name,  S4. 

payable  to  A.  or  B.,  25. 

indoraee  to  bo  deemed  real  party  la  interest,  SO. 

when  not,  20. 
rightH  of  indorsee  in  blank,  25. 
holder  withont  interest  cannot  sue  in  his  oitd  name,  !6,  4S, 

pre»umplion  of  interest,  26. 

may  fill  up  blank,  2S, 

right  to  sue  in  narae  of  another,  SI. 

must  have  an  interest  in,  26.  "    ' . 

assignee  by  delivery  withont  indorsement,  SIS,  ■ 

suit  by  Bsnignee  of  a  note  not  negotiable,  2ti. 
assignable  at  law,  44. 

indorsement  In  blank,  effect  of,  44.  • 

joinder  of  maker  and  guarantor,  a.1  defendants,  124,  '  ',' 

where  canse  of  action  on,  arises,  IS2. 
PUBLIC  OFFICERS.  ".tj 

actions  by,  how  to  be  bronght,  19,  104,  -    ^  • 

In  general  have  capacity  to  sne,  lOS, 
who  are  the  proper  persona  to  sue,  104  to  lOT. 
actions  against,  liow  to  be  brought,  151, 162,  153.  '.i 

liability  for  improper  exooDtion  of  process,  SOO.  .      -  ..  -<i<^ 
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aotxon  against,  for  neglect  of  dut^i  202. 
subetitation  of  auooesaon,  294. 


R 

BAIL  BOAD  COMPAinES, 

liability  in  aotions  ex  deUdo,  208,  209,  210,  211. 
for  a  nuisance^  208,  209. 
Joinder  of  as  defendants,  214. 

for  injury  done  to  one  of  their  servants,  by  another,  225. 
for  negligence  of  its  servants,  226. 
^ectment  against,  207,  268. 
BEOEIVEB, 

substitation  of,  as  a  party,  297, 298. 
BELIQIOUB  SOCIETIES,  (m0  Thubtbbs,  dcio.) 
BEPLEVIK, 

Joinder  of  tenants  in  common,  in,  194. 

of  persons  having  distinct  interests,  194. 
of  defendants  in,  204. 
will  not  lie  against  a  corporation,  214. 
between  partners,  229. 
agHinst  executors,  281,  282. 
bonds  in,  assignable  at  law,  44. 


s 

SHERIFF, 

when  sued,  need  not  be  described  as  such,  152. 

when  he  may  be  joined  with  his  deputy,  in  action  ex  deUdo,  204. 
SLANDER, 

action  for,  by  partners,  189,  190. 

no  joinder  of  defendants  in,  203,  204. 
against  husband  and  wife,  216,  218. 
against  infants,  220. 
SLAVE, 

csnnot  be  sued  for  tort,  198. 
STATE, 

right  to  sde,  107. 

may  be  sued,  126, 163. 

tnay  be  joined  with  other  defendants,  126. 

joinder  o^  when  to  be  objected  to,  163. 

when  it  will  bc  considered  a  part^,  154. 
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when  a  necessary  partj,  154. 

maj  be  made  a  defendant  in  partition  suit,  28i 
SUBSTITUTION  OF  PARTIES, 

on  assignment  of  plaintiff's  interest,  49. 

of  assignee,  on  transfer  of  a  party's  interest,  2 

successors  in  office,  294. 

on  the  death  of  assignor,  after  assignment,  20 

discretionary  with  court,  294,  295, 299. 

can  only  be  made  on  notice,  295. 

on  death  of  a  party  in  ejectment,  295, 296,  291 
how  made,  295,  296,  297. 

of  a  person  making  claim  upon  the  defendant, 

motion  to  substitute  a  person  as  plaintiff,  297 

of  receiver,  297,  298. 

of  assignee  in  bankruptcy,  298. 

of  a  new  trustee,  299. 

of  a  defendant,  by  amendment,  817* 
SUMMONS, 

service  upon  corporations,  130. 
SUPERVISORS,  (See  Pxsbliq  OmcBBS.) 
SUPJETIES, 

when  they  may  join,  in  action,  32. 
SURVITORS, 

when  they  may  sue,  31,  34,  107,  108, 109. 

survivorship  between  husband  and  wife,  72,  ' 

rule  of  New  York  cdde,  108. 

of  a  partnership,  88,  89. 

of  several  executors,  &C.,  134. 

when  actions  should  be  brought  against-,  154 

of  obligors  jointly  and  severally  bound,  155. 

action  by,  for  injury  to  property,  159  to  165 


TENANTS  IN  COMMON, 

when  they  must  join,  in  suing,  32,  38,  109. 

when  they  must  sue  separately,  109. 

actions  between  them,  110. 

objection  of  nonjoinder  how  taken,  110. 

survivors,  when  to  sue,  110. 

joinder  o^  in  actions  ex  dcHetOy  193  to  196. 

when  they  may  sue  each  other,  194, 195,  IS 

joinder  as  defendants,  in  actions  w  ddietof  2! 
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plaintiffs  in  ejectment^  250^ 

partition  between,  277. 

suit  for  partition  by,  277)  280. 
TORTS, 

actions  for,  19. 

joinder  of  defendants  in,  203,  204,  205. 

bankrupts  and  insolvents  liable  for,  206,  207. 

corporations  liable  for,  207. 

infant  liable  for,  220,  221. 
TOWN, 

action  by,  28,  29. 
TRESPASS, 

when  and  by  whom  it  may  be  brought,  161,  162)  l91,  201,  202. 
by  either  principal  or  agent,  191. 

by  tenants  in  common,  194. 

joinder  of  defendants  in,  20d,  204. 

corporations  liable  in  actiott  of,  207. 

for  mesne  profits,  lies  against  a  corporation,  214. 

what  amounts  to,  219. 

action  for,  against  infants,  221. 
against  executors,  231. 
TRESPASS  ON  THE  CASE, 

lies  against  one  or  more,  203. 

against  a  bankrupt,  206. 

corporaUona  liable  in,  207. 

against  a  rail  road  company,  208. 

against  occupier  of  premises^  for  non-repair  o^  fences,  222,  223. 

against  partners,  228. 

against  executors,  231. 
TRESPASS  QUARE  CLAUSUit  FREGIT, 

when  it  lies,  159,  160,  161. 

by  tenants  in  common,  193-,  196. 
TROVER, 

against  an  infant^  19. 

by  whom  to  be  brought,  162,  163,  164, 165, 191,  192. 

when  it  lies,  162, 163,  16^  165. 

by  partners,  190. 

by  surviving  partner,  190. 

by  either  principal  or  agent^  191. 

against  a  carrier,  192,  193. 

for  bills  of  exchange,  191. 

joinder  of  tenants  inconmion,  in,  194. 

between  tenants  in  common,  196. 

joinder  of  defendants  in,  203. 
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corporations  liable  in  action  ofj  207. 

against  husband,  for  conversion  by  wife,  216,  217,  218. 

against  infants,  220. 

against  a  factor,  230. 

by  principal  against  agent,  230. 

against  cxecators,  281. 
TRUSTEE  AND  CESTUI  QUE  TRUST. 

suit  by  trustee  of  an  express  trust,  43,  111. 
who  is  such,  111,  112,  118. 

no  action  lies,  at  law,  by  cethii  pie  tnat  against  trustee,  110,  111,  156. 
unless  a  balance  is  admitted,  111,  156. 

joinder  of  trustees,  111. 

when  ceriui  que  trust  need  not  join  in  suit  by  trustee,  118. 

suit  in  equity,  by  cestui  que  trust  against  trustee,  113,  156. 

trover  by  trustee,  191. 

when  trustees  may  sue  in  tort,  196,  197. 

ejectment  by,  263. 

substitution  of  new  trustee  as  a  party,  299. 


VENDOR  AND  PURCHASER, 
ejectment  by,  264. 
against,  271. 


w 


WAGER, 

action  to  recover,  38. 
WAREHOUSEMAN, 

trover  by,  192. 
WARRANTY,  (/Sfee  Devisees— Hubs.) 
WASTE, 

action  of,  between  tenants  in  common,  196. 


INDEX. 

PART  II.-SUITS  IN   EQUITY. 


ABATEMENT,  (See  Rsvivjno  akd  cONTracnio  stiTS.) 

of  suit  bv  death  of  one  of  Beveral  creditors,  388. 
by  dentil  of  o  fem&le  plaintiff,  4CM,  659. 
by  marriSfTc  of  parties,  404. 

plea  of  plaintiff's  disability  to  tae,  413,  417. 

how  produced,  559. 

docs  not  occur  when  CBu»e  of  action  survives,  560. 
ABSENT  PARTIiiS, 

Bervice  on,  by  publication,  333. 

when  to  be  brought  in,  334. 
ACCOUNT, 

plajntiffs  in  suits  for,  354,  427,  462,  520. 
joinder  of;  356. 

defendants  in  suits  for,  354,  355,  356,  358,  461,  462,  533. 

parties  interested  in,  334. 

suit  for,  by  agent  against  principal,  358. 

against  executors  of  debtor,  bj  creditora,  386. 

who  may  prosecute  a  decree  for,  388. 

between  co-eiecutors,  394. 

of  reoLs,  bill  for,  by  heirs,  393. 

of  personalty,  suit  for  by  next  of  kin,  393. 

by  committee  of  an  habitual  drunkard,  412. 

infants  may  join  in  bill  for,  415, 

of  legacies,  when  decreed,  417. 

suit  for,  by  partners,  on  behalf  of  tbemselvea  and  others,  427,  431. 

against  an  agent,  527. 

between  principal  and  agent,  527. 
75 


594  iKDsx. 

ADMINISTRATION, 

letters  of,  393. 

letters  of,  with  the  will  anDezed,  394, 196. 
AGENT,  {See  Principal  and  Aqent.) 
ALIEN, 

capacity  to  sue,  338,  358. 

may  bring  a  foreclosure  suit^  859. 

his  copyright  not  protected,  360. 

alien  sovereign  may  sue,  360. 

alien  corporation  may  sue,  360. 

effect  of  disability,  360. 

cannot  file  a  bill  for  specific  performance,  445. 
AMENDMENT, 

of  bill,  by  executors,  396. 

by  adding  new  parties,  549,  550,  551. 
by  substituting  a  new  plaintiff,  563. 
APPEAL, 

cannot  be  prosecuted  in  forma  pauperis^  434. 

parties  on,  566. 
ASSIGNMENT, 

of  claims  in  expectancy,  860. 

of  interest  in  suit,  pendtfoU  lUe^  361. 

of  property,  in  trust  for  benefit  of  creditors,  864,  865. 
ASSIGNOR  AND  ASSIGNEE,  {See  Foreolosubk  suit.) 

1.  Plaintifi. 

assignor  of  a  judgment,  when  a  necessary  party,  334. 

when  they  may  sue,  360  to  368. 

assignee  of  bankrupt  or  insolvent,  361,  364,  370  to  374. 

of  a  chose  in  action  not  assignable  at  law,  363. 

may  sue  as  trustee  of  an  express  trust,  364. 

cannot  sue,  in  equity,  in  name  of  assignor,  366. 

considered  real  party  to  suit,  366. 

under  an  assignment  in  trust  for  creditors,  441. 
remedy  of  ceitui  que  tnist  against,  440. 

2.  Defendants, 

assignor  when  a  necessary  party,  463,  464,  465,  466. 

of  a  trust,  465. 
assignee,  when  a  proper  or  necessary  party,  463,  464,  465,  460^ 
467. 
pendente  Ute,  when  to  be  joined,  465,  466. 
joinder  of,  467. 
ASSOCIATION, 

bill  by  a  portion  of  the  members,  375. 
where  associates  are  very  numerouS|  3^5. 
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suit  by  a  portion  of  members/  in  behalf  all,  375. 
members  holding  legal  title  to  be  made  parties,  376,  472. 
by  what  name  to  sue,  377,  378,  879,  381. 
when  defendants,  472. 

members  having  the  legal  title,  472. 
how  to  be  sued,  474. 
continuing  suit  against  successors,  474. 
stockholders  may  be  sued,  474,  475. 
ATTORNEY,  355. 
ATTORNEY  GENERAL, 

when  he  may  sue,  367. 

duty  by  statute  to  prosecute  all  suits  Where  the  people  are  interested, 

369w 
duty  as  to  insolvent  banks,  369. 

as  to  corporation,  868. 
must  sue  to  have  a  public  charity  duly  administered,  440. 
when  to  be  made  a  party  defendant,  449,  468. 
AUCTIONEER, 

when  to  be  made  a  party,  527. 
AUTHOR, 

when  a  necessary  party,  333,  336. 


B 

BANKRUPT, 

suit  by  assignees,  361,  370  to  374. 

considered  agent  of  assignees,  370. 

when  he  may  sue,  370,  371. 

may  file  a  bill  for  a  discovery,  371. 

ot  an  account,  373. 

general  assignee  unde^  United  States  bankrupt  act  of  1851,  372. 

joinder  of  assignees  as  plaintiffs,  373. 

suits  against  him,  or  his  assignees,  469,  470,  471. 
BANKS, 

duty  of  attorney  general,  in  case  of  insolvency,  368. 

when  insolvent,  receivers  may  sue,  378,  437. 
BILL  OP  COMPLAINT, 

of  pauper  may  be  dismissed,  434. 

dismissing  for  want  of  proper  parties,  547. 

amending,  by  adding  new  parties,  549. 
by  substituting  new  plaintiff,  563. 
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BILLS  OF  EXCHANGE, 

draweri  when  a  necessary  party,  332. 
indorsees,  when  parties,  834. 


c 

CHARITIES, 

attorney  general  a  necessary  party  to  suits  respecting,  440. 

when  he  must  sue  respecting,  440. 
CORPORATION, 

1.  PlamHff. 

foreign,  suit  by,  338,  376,  377. 

suit  by  stockholders,  843. 

in  what  cases  they  may  sue,  374  to  880. 

may  join  in  a  suit  by  stockholders,  374. 

private  corporation,  374. 

by  what  name  to  sue,  376,  379,  380. 

when  shareholders  may  sue  directors,  376« 

on  dissolution,  trustees  may  sue,  378. 

public  bodies  having  corporate  powers,  380. 

when  it  must  be  a  party,  380. 

receiver  of,  487. 

2.  Defendantj 

when  necessary,  471  to  477. 

officers  and  agents,  471,  473,  474,  475,  476. 

when  not  a  necessary  party,  472. 

capacity  to  be  sued,  473. 

insolvent  corporations,  473. 
injunction  against,  473. 

former  officers,  474. 

stockholders  and  members,  475,  476,  477. 

must  be  sued  in  corporate  name,  477. 
CREDITORS,  (iee  Cbeditobs'  Sun — JxroQiaan  Cbedttoub'  Suit.) 
when  considered  as  parties,  324. 
when  they  may  prosecute  suit,  325,  381. 
joinder  of,  as  plaintijQfis,  339,  380. 
bill  by  a  part,  in  behalf  of  themselves  and  others^  338,  343,  344, 347, 

386,  389,  390. 
judgment  creditor,  for  himself  and  others,  345,  383,  384,  385,  886w 
may  join  to  set  aside  a  fraudulent  assignment,  384,  389. 
may   sue   in  behalf  of  themselves  and  others,  against  executors  of 

debtor,  for  an  account,  ^c.  385. 
when  they  may  come  in  under  decree,  386. 
in  case  of  a  general  trust  for,  some  will  be  dispensed  witb,  887. 
wh6  auy  proKoeato  a  deoiee  tat  aa  teeoiuitt  8d& 
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of  >  peraon  deceased  may  sue  a  debtor  to  the  estate,  on  a  c 
collusion  with  executors,  300. 

may  file  ft  bill  aguost  beirs  aad  deviiiees,  for  an  eocoant)  iio.  i 

when  necessary  defenduUi,  477,  478, 47ft. 
CEEDITORS'  SUITS,  381. 

biU  by  whom  filed,  382,  884,  385. 

joinder  of  plaiotiBs,  392. 

what  plaintiff  muBtthoTT,  in,  392. 

right  of  other  parties  to  come  in,  884. 

defendants  in,  480,  481. 
GBOSS  SILL, 

who  may  file,  392. 

parlies  to,  392. 


D 

DEBTORS, 

when  necessary  parties  defendant,  479  to  462. 

In  case  of  collusion  between  them  and  executor,  4^ 

in  suit  by  legatee,  480. 

to  a  creditor'  bill,  460, 181. 

bill  to  set  aside  an  assignment,  461. 

to  a  bill  to  set  aside  a  oonveyance,  481,  482. 
Joinder  of,  481,  482. 
DEFENDANTS, 

who  are  such,  450.  » 

joinder  of,  329,  S80,  452,  458,  454,  4S8,  458,  457. 

common  interest  of^  829. 

when  one  may  be  a  proper,  though  not  a  necessary  party,  8S0. 

no  one  need  be,  from  whom  nothing  is  demanded,  3S0. 

persons  ahonld  be  made,  who  refuse  to  b«  pUnti^  888,  4S0. 

in  suit  for  an  account,  354,  3SS,  S5S. 

who  may  be,  genenlly,  449,  451. 

peieons  under  an  inability,  449. 

the  goTemment,  or  state,  449. 

ottoniey  genenl,  449. 

foreign  sOToreign,  US. 

interest  of,  450,  451,  452,  453. 

im  mete  rial  thai  interests  of  defcudanls  are  in  conflict,  463. 
prayer  for  process  against,  450. 
in  bill  of  discovery,  450,  4C1,  452. 
when  parties  liable  are  very  numerous,  or  udUdowd,  451,  4S6,  458, 

459,460. 
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DEFENDANTS— continued. 

persons  acquiring  an  interest  pendente  JUBj  402. 

obligors  in  a  joint  and  several  bond,  462. 

in  Judgment  creditors'  suit,  453,  454,  457. 

joinder  of  too  many,  not  a  ground  of  demurrer,  456. 

one  cannot  object  that  another  is  joined  with  him,  456. 

one  may  insist  that  another  shall  be  sued  with  him,  456. 

who  need  not  be  joined,  467,  458. 

name  of  cannot  be  struck  out,  467. 

one  may  be  sued  in  difEerent  capacities,  457. 

when  joinder  of  cannot  be  objected  to,  45S. 

a  mere  nominal  or  formal  party,  458 

to  an  account,  461,  462. 

assignor  and  assignee,  468  to  467. 

attorney  general,  468. 

bankrupt  and  insolvent,  469,  470,  471. 

corporations  and  associations,  and  stockholders,  471. 

creditors,  477  to  479. 

debtors,  479  to  482. 

executors  and  administrators,  488  to  490. 

foreclosure  suit,  490  to  503. 

heirs,  devisees  and  distribatees,  508  to  511. 

husband  and  wife,  511  to  615. 

idiots,  lunatics  and  habitual  drunkards,  and  iheir  committees,  515. 

infants,  518. 

legatees,  520  to  523. 

partners,  528,  524,  526. 

principal  and  agent,  526,  527. 

iiBceiver,  527. 

suit  for  specific  performance,  528,  529. 

trustees  and  cestuis  que  trusty  629  to  535. 
DEMURRER, 

for  personal  disability  of  plainti£E^  410. 

for  joining  too  many  defendants,  466. 

for  nonjoinder  or  mi^oinder  of  parties,  542,  546. 
DEVISEES,  (see  Fobeolosube  Suit.) 

when  necessary  parties,  886. 

may  be  sued  by  creditors,  for  an  account  &c.  891. 

cannot  sue  for  a  judicial  construction  of  will,  899. 

may  be  sued  with  heirs,  for  an  account  and  sale  and  distribution  of 
real  estate,  507. 

'6t  an  obligor  in  a  Joint  and  several  bond,  507. 

when  necessary  party  to  a  forecloeure  suit,  507. 
to  a  bill  tx>  set  aside  a  will,  507,  508. 


INDEX, 

or  to  enjoin  executors  from  selling  land,  608. 

when  all  must  be  joined,  509. 

when  to  be  made  defendants,  509,  510,  511. 
DISCOVERY, 

in  judgment  creditors^  suit,  882. 

defendants  in  bill  of,  450,  451,  452. 
DISTRIBUTEES, 

when  necessary  parties  plaintiff,  898. 
defendants,  508,  509. 
DIVORCE,  (see  Husband  aitd  Wits.) 


E 

ELECTION, 

of  husband  to  sue  alone,  or  to  join  his  wife,  407. 

of  plaintiff  as  to  joinder  of  defendants,  458. 
EXECUTORS  AND  ADMINISTRATORS, 

1.  PlainHfi, 

when  one  may  sue  alone^  898,  897. 
joinder  of;  398,  397. 

allegation  in  bill  as  to  authority  to  sue,  893, 
foreign  executors,  894,  897. 
when  the  proper  person  to  sue,  894,  395,  89> 
when  to  be  deemed  superseded,  894. 
executor  of  executor,  894. 
suits  between,  894,  895. 
surviving  executors  against  administrator  of 
account  between,  894. 
authority  commences  with  testator's  death, 
surviving  administrator,  895. 
administrator  <id  colligendum^  895. 
joinder  of  representative  and  individual  clai 
may  apply  to  be  made  plaintiffs  en  death  of 
revivor  of  suit,  in  their  names,  896. 
administrator  with  the  will  annexed,  896. 
may  sue  without  joining  person  for  whose  b 
cuted,  896. 

2.  Defendants, 

cannot  be  joined  with  heirs,  in  a  suit  by  a  • 
not  to  be  sued,  by  creditors,  within  a  year, 
all  proving  the  will  should  be  joined,  488, 
when  they  should  be  made  parties,  488,  4 

489, 490. 
where  one  renounoee,  488. 


600  INDEX. 

EXECUTORS  AND  ADMINISTIlATORS-i»n«int«!d 
to  a  bill  to  dissolve  a  partnership,  48i. 
to  be  made  a  party  as  such,  and  as  devisee,  484. 
to  a  bill  against  heir,  for  discovery  of  assets,  484. 
in  a  suit  for  distribution  of  estate,  484. 
to  a  bill  for  discovery  of  assets,  486. 

for  an  account  of  estate,  486. 
vhen  not  necessary  parties,  487,  488. 
insolvency  no  excuse  for  omitting,  489. 
must  have  been  appointed  here,  490. 
foreign  executor  not  a  proper  party,  490. 

F 

FORECLOSURE  SUIT, 

who  are  necessary  parties  to,  420,  428,  426,  502^  508. 
plaintiffs  in,  422  to  426. 

in  case  of  assignment  of  mortgage,  422,  424. 

in  case  of  mortgagee's  death,  425. 

survivors  of  joint  mortgagees,  424w 

representatives  of  deceased  mortgagee,  428,  425. 

trustee  and  cestui  que  tnut,  584. 
not  barred  by  action  at  li^w  on  bond,  422. 
defendants  in,  468. 

generally,  490. 

adverse  claimants,  493. 

assignor  and  assignee,  498. 

executors  of  mortgagor,  494, 

grantees,  405. 

guarantor,  496. 

heirs  and  devisees,  496. 

husband  and  wife,  514. 

incumbrancers,  497. 

mortgagor,  and  his  wife,  499. 

mortgagees,  501. 

owner  of  the  eqaity  of  redempticn,  502. 
FOREIGN  SOVEREIGN, 

capacity  to  sue,  388,  449. 
cannot  be  sued,  449. 


G 

GUARANTOR, 

when  a  proper  party  to  a  foreclosure  suit,  496. 
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GUARDIAN  AD  LITEM, 

for  infant  plaintiff,  416. 
*  of  idiots,  lunatics  and  habitnal  drunkards,  615,  616, 

for  an  infant  defendant,  618,  510,  520, 
GUARDIAN  AND  WARP,  884. 


H 

HABITUAL  DRUNKARDS, 

mode  of  appearing  and  defending,  516. 
appointment  of  gnardian  ad  litem,  516. 
when  to  be  joined  in  a  suit  against  committee,  516. 
suit  by  wife  against  committee,  for  an  account,  517. 
HEIRS,  (see  Fobeclosube  Suit.) 
3.  Plaintiffs. 

when  necessary  parties,  386,  897,  899. 

suit  by,  for  an  account,  855,  856,  898. 

may  be  sued  by  creditors,  for  an  account,  &c.  891. 

when  they  may  sue  executors,  897,  898. 

necessary  parties  to  a  bill  for  speoifio  performance,  897,  899. 

joinder  with  executors,  in  suing,  897. 

suits  between  them,  898. 

joinder  of,  B98. 

when  they  must  join  with  widow,  898. 

cannot  sne  for  personalty,  398. 

nor  for  a  judicial  constmption  of  will,  899. 

when  necessary  party  to  bill  to  redeem,  4S1. 

of  vendor,  to  bill  by  executors  for  specific  performance,  446.  i 

of  vendee,  to  a  Uke  bill,  447. 
2.  Defendants, 

cannot  be  joined  with  executors,  in  a  suit  by  a  creditor,  457, 
503,  504. 

joinder  of,  as  defendants,  503,  505. 

joinder  of,  with  devisees,  504,  507. 

must  be  parties  to  a  bill  respecting  real  estate,  504. 

when  they  are  necessary  parties,  504  to  511. 

suit  for  settlement  of  a  partnership  &c.  509. 
PUSBAND  AND  WIFE, 
1.  PlainUffs. 

when  they  cannot  join,  350.  I 

in  general,  wife  must  join  with  husband,  399. 

\f  husband^s  interest  adverse,  he  should  be  made  a  defendant, 
999,  400. 

76 
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HUSBAND  AND  WIFE—confinued, 

in  suit  for  a  distributive  share,  400. 

for  real  estate  devised  or  descended,  400. 

for  a  legacy,  400. 

for  partition,  400,  401. 

by  wife  for  her  separate  property,  401. 
joinder  of,  400,  401,  408,  408,  409. 
bill  by  both,  considered  the  bill  of  husband,  only,  401|  402. 
when  wife  may  sue  alone,  401,  403,  407,  408,  409. 
when  wife  may  sue  husband,  402,  404. 

must  sue  in  name  of  next  friend,  402,  403. 
suit  cannot  be  brought  in  wife's  name  wilhont  her  consent,  402. 
wife^s  representatives  to  be  nmde  parties,  on  her  death,  403. 
if  wife  survives,  she  may  prosecute  alone,  408. 
in  case  of  marriage  of  a  female  plaintiff,  404. 
when  husband  may  sue  wife,  404. 
bill  to  annul  marriage,  405. 
bill  for  a  divorce  because  of  adultery,  406. 

for  a  limited  divorce,  406. 
statutory  riglit  of  a  married  woman  to  sue,  in  New  York,  406. 
rule  of  code  of  procedure,  as  to  Joinder,  406,  407. 
when  husband  may  sue  alone,  or  join  wife,  407. 
bill  for  recovery  of  wife's  separate  esute,  408,  409. 
9.  JDefendants. 

when  the  interest  of  either  is  in  conflict  with  that  of  the  other, 

suing,  899,  400,  401. 
when  wife  of  mortgagor  mnst  be  joined  in  a  foreclosure  suit,  2K)1. 
original  mortgagor,  to  a  bill  to  redeem  and  foreclose,  501. 
general  rule  as  to  Joinder,  611. 

when  wife  may  be  made  a  party  and  answer  as  a  feme  sole,  611. 
when  she  refuses  to  join  in  a  defense  with  her  husband,  612. 
when  interests  are  in  conflict,  612,  518. 
if  husband  dies,  suit  mnst  be  revived  against  wife,  612. 
when  wife  must  be  made  a  defendant,  512,  613,  614,  616. 
when  husband  should  be  a  defendant,  514. 
suits  between  them,  515. 
when  wife  may  apply  for  leave  to  answer  and  defend  separately! 

511,  515. 

I 

IDIOTS  AND  LUNATICS, 
1.  PlainHfi. 

how  they  must  appear,  409. 
when  to  b€  parties,  409,  410. 
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IDIOTS  AND  LUNATICS— -aw^ntiai 

joinder  with  committee,  400,  410. 

committee  when  to  sue  in  their  own  names,  409, 410, 411, 412, 443. 

who  will  be  appointed  committee,  411. 

new  committee,  when  appointed,  ill. 
2.  Defendants, 

can  appear  and  defend  only  in  a  particular  manner,  449, 

defend  by  their  committees,  515. 

appointment  of  a  guardian  ad  Utem^  516^  518. 

when  to  be  made  a  party  to  suit  against  committee,  516» 

when  a  necessary  party,  517,  518. 

not  to  be  sued,  after  appointment  of  committee,  without  leave,  517^ 

married  woman  may  answer  separately.  517. 
INCUMBRANCERS, 

when  necessary  parties  to  foreclosure  suit,  497,  498,  499. 
INDIANS, 

may  have  an  account  for  trespasses,  856. 
INFANT, 

1.  Plainiif. 

must  sue  by  next  friend,  413. 

reference  to  inquire  if  suit  is  for  his  benefit,  414. 

next  friend  must  not  have  an  adverfeie  interest,  414. 

removal  of,  414^ 

appointment  of  a  new  one,  415. 

appointed  in  another  state  canttOt  sue  here,  416k 
joinder  of  several,  fbr  an  account,  415. 
provisions  of  New  York  code,  as  to  guardians,  416i 
remainderman,  entitled  to  an  account,  416. 
course  on  coming  t)f  age,  417. 
plea  of  his  disability  to  sue,  417. 
cannot  sustain  a  suit  for  specific  perfbrmance,  445* 

2.  Defendant, 

can  appear  and  defend  only  in  a  particular  manned,  449. 

guardian  ad  Utem  must  be  appointed,  518,  519. 

new  answer  on  coming  of  age,  519i 

when  necessary  parties,  519. 

joinder  with  guardian,  516. 
INJUNCTION, 

against  insolvent  corporation,  473. 
INSOLVENT, 

suit  by  assignee,  361,  364,  373,  374. 

when  he  is  a  necessary  party,  374. 

when  he  may  sue,  373,  374. 

suits  against  him,  or  his  assignees,  469,  470,  471. 
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INSURANCE  COMPANIES, 

suits  by  receiyers,  437, 438. 
INTEREST, 

to  constitute  a  necessary  party,  329,  830,  334,  325^  351,  450. 

community  of,  328, 329. 

privity  of,  330. 

contingent,  insufficient^  330. 

disdairaer  of,  330. 

owner  of  legal  interest,  333« 

change  of,  pendente  lite^  466. 
INTERPLEADER, 

bill  of,  by  receiyer,  437* 


JOINDER, 

of  distinct  and  unconnected  matters,  in  bill  against  one  defendant^  329. 

by  one  plaintiff  of  several  distinct  matters  against  several  defendants^ 
329. 

of  parties,  either  as  phiintiffs  or  defendants,  328,  329,  330. 

those  having  no  interest  cannot  be  joined  with  those  that  have  an 
interest,  380. 

of  plaintiffs,  348  to  353. 

of  defendants,  329,  330,  452  to  458. 
JUDGMENT  CREDITORS*  SUIT, 

by  whom  to  be  brought,  382,  383,  384. 

discovery  compelled,  382. 

when  it  may  be  brought,  382,  383. 

joinder  of  plaintiffs  in,  383,  885. 

by  one  creditor  in  behalf  of  himself  and  others,  383,  384. 

who  are  parties  to,  388. 

defendants  in,  458,  454,  457. 


LANDLORD  AND  TENANT, 

may  join  in  suit  to  restrain  nuisance,  480. 
LEGACY, 

in  suit  for,  a  general  account  of  legacies  may  be  directed,  418. 

suit  lies  in  equity  to  recover,  419,  420. 
LEGATEES, 

when  necessary  parties,  836,  418. 

joinder  o^  as  plaintiffs,  417,  419. 

bill  bj  a  part»  in  behalf  of  all,  417,  4ia 


INBJBX.  605 


LEGATEES— cemAnue(i 

wheD  all  should  he  partiea,  418,  419,  420. 
may  sue  in  equity  for  a  legacy,  419,  420. 
may  sustain  a  bill  for  an  account,  462. 
when  necessary  parties  defendant,  520  to  523. 


M 

MORTGAGE,  (see  Fobbclosurb  Suit — ^Mortoagob  and  Mobtoaoee.) 

parties  to  suit  for  redemption,  420,  421,  422,  425,  426,  444. 

owner  of  equity  of  redemption,  in  a  bill  to  foreclose,  502. 
MORTGAGOR  AND  MORTGAGEE,  (see  Foreclosure  Suit.) 

suit  by  mortgagor,  in  behalf  of  creditors,  344. 

parties  to  a  bill  for  an  account,  355. 

in  general,  only  parties  to  a  foreclosure  suit,  420. 

mortgagor  may  file  a  bill  to  cancel  mortgage  on  the  ground  of  usury, 
425,  42G. 
when  a  necessary  party  to  a  foreclosure  suit,  499,  500. 

mortgagee,  when  a  party  to  foreclosure  suit,  501,  502. 
MtLTIPLICITy  OF  SUITS, 

how  prevented,  328. 
MUNICIPAL  CORPORATIONS, 

suit  against  by  residents  and  tax  payers,  340. 


N 

NEXT  FRIEND,  (see  Husband  and  Wife— Intaht.) 

cannot  sue  in  forma  pauperis^  433. 
NONJOINDER  AND  MISJOINDER, 
general  principles,  536  to  539. 
direction  of  court,  respecting,  536. 
at  what  time  objection  should  be  made,  539,  540. 

at  the  hearing,  530,  531. 
by  whom  objection  may  be  raised,  541. 
methods  of  raising  the  objection,  542. 

by  demurrer,  542. 

by  plea  or  answer,  545. 

by  plea  or  demurrer,  546. 

by  plea  alone,  647. 
dismissing  bill,  547,  548. 

when  the  cause  will  be  ordered  to  stand  over,  649,  560. 
adding  new  parties  by  amendment,  or  supplemental  bill,  550,  551, 652. 
decree  saving  rights  of  absent  parties,  658. 
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NONJOINDER  AND  MISJOlNDER^confmiiei. 

ordering  parties  to  be  brought  in,  563. 

consequences  of  omitting  to  object,  555. 

how  the  objection  my  be  waived,  or  the  defect  cured,  556« 
NEXT  OP  KIN, 

cannot  sue  for  personalty,  398. 
nor  for  an  account  of  it,  398. 

suit  for  distributive  share,  by,  399. 
NUISANCE, 

who  may  sue  for,  340,  369. 

joinder  in  suit  to  i^train,  348,  350. 


PARTIES, 

general  principles  respecting,  821  to  325,  449. 

when  proper,  cannot  be  dispensed  with,  321. 

active  and  passive,  322. 

how  to  be  described,  822. 

who  are  such,  322. 

persons  refusing  to  join  in  bringing  suit,  322. 

reason  for  dispensing  with,  must  be  shown,  322. 

consent  to  absence  of,  322. 

when  strangers  may  be  heard,  323,  824,  325; 

creditors,  when  considered  parties,  324. 

when  they  may  prosecute,  325. 
who  are  necessary  or  proper,  either  as  plaiiltifis  or  defendants,  326  to 
336,  449. 
rule  requiring  all  to  be  joined  is  one  of  discretion,  327. 
subject  to  ezceptibns,  327. 
is  a  question  of  convenience,  327. 
will  not  be  enforced  when  it  would  defeat  the  paix>oaes  of 

justice,  328. 
multiplicity  of  suits,  828. 
joinder  of,  when  excused,  330. 
effect  of  joining  uninterested  persons,  331. 
rule  under  code  of  New  York  same  as  before,  331. 
persons  out  of  the  jurisdiction,  333. 
service  on,  by  publication,  833. 
when  those  before  the  court  deemed  repreeentatites  of  all  others,  836^ 

336. 
one  marrying  plaintiff  should  be  made  a  pftrty,  404. 
interest  of,  450. 
plainti&,  (100  PLAnrnirs.) 


I 

IKDIX.  607 

PARTIES— amhnwerf. 

nonjoinder  and  migjoinder  of,  636. 

"when  dispensed  with,  538. 

when  added  by  amendment  or  supplemental  bill,  550, 

when  ordered  to  be  brought  in,  553. 

may  apply  to  come  in,  555. 

substitution  of,  559,  560,  562,  563,  564,  565. 

on  appeal,  566. 
PARTITION. 

suit  for,  by  attorney  general,  369. 

guardian  ad  litem,  for  infant  defendants,   520. 
PARTNERS, 

all  must  be  joined,  either  as  plaintiffs  or  defendants,  427,  431,  523. 

account  between,  355,  427,  429,  432. 

1.  Plaintiffs, 

general  rule,  all  must  join,  426. 

when  waived,  427. 
in  suit  for  an  account,  354,  427,  429,  432. 

by  a  part,  against  others,  for  specific  performance  of  partnership 
agreement,  427. 

for  an  injunction  to  restrain  use  of  signs,  428. 

for  a  breach  of  articles  of  copartnership,  429,  431. 

for  a  return  of  premium,  for  a  dissolution,  &c.  428,  482. 

for  a  settlement  of  the  affairs,  &c  429,  430,  432. 
by  assignees  of  a  partner  becoming  bankrupt,  428. 
by  administrator  of  a  deceased  partner,  against  another,  428. 
one  firm  cannot  sue  another  if  same  person  is  a  partner  in  both,  430. 
by  survivors,  432. 

2.  Defendants, 

joinder  of,  523,  524,  525. 

where  some  are  insolvent  or  bankrupt,  523. 

where  one  is  out  of  the  jurisdiction,  523,  524,  525. 

where  one  is  an  infant^  523. 

special  partners,  524. 

survivors,  and  executors  of  deceased  partner,  525. 

Partnership,  (see  Pahtners.) 

bill  may  be  filed  respecting,  without  praying  for  a  dissolution,  431. 

otherwise  as  to  a  bill  for  an  account,  481, 
bill  to  cany  on,  will  not  lie,  431. 
in  all  suits  affecting,  partners  should  join,  426,  427. 
articles  of,  action  for  breach,  429. 

one  firm  cannot  sue  another,  if  same  person  is  a  partner  in  both,  430. 
PAUPERS, 

when  parties  can  sue  in  forma  pavperitf  433,  434. 

only  those  suing  in  their  own  right,  438. 
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PAUPERS— coTih'iiuerf. 

must  present  a  petition,  488. 
prosecute  without  paying  fees,  434. 
notice  of  application,  434. 
at  what  time  application  to  be  made,  434. 
one  of  several  cannot  thus  sue,  434. 
appeals  cannot  be  thus  prosecuted,  434. 
bill  may  be  dismissed,  434. 
may  be  committed  for  filing  an  improper  bill,  434, 
may  be  dispaupered,  435. 
PEOPLE,  (see  Attorney  General.) 
PETITION, 

by  whom  it  may  be  presented,  324. 
at  what  time  to  be  pr^tented,  324. 
for  leave  to  sue  in  forma  pauperis,  438. 
PLAINTIFFS, 

privity  of  interest  between,  328,  329,  330. 

joinder  of,  on  this  ground,  328,  329,  330. 
no  one  need  be  in  whom  there  is  no  interest^  330. 
general  rule  as  to  capacity  to  sue,  337. 

exceptions;  incapacity,  837,  888. 

when  it  will  not  be  enforced,  841,  858. 
interest  of,  829,  880,  884,  885,  888,  889. 
if  persons  refuse  to  be,  should  be  made  defendants,  888. 
should  be  real  parties  in  interest,  888. 
creditors,  in  behalf  of  themselves  and  others,  888,  848,  844,  447,  886^ 

889,  890. 
in  bill  for  injunction  to  stay  suit  at  law,  889. 
rule  of  New  York  code  of  procedure,  as  to,  840. 
personal  disability,  ground  of  demurrer,  410. 

or  plea  in  abatement,  413. 
tax  payers  and  corporators  of  a  city^  840,  845. 
when  very  numerous;  by  one  or  more  in  behalf  of  all,  841  to  848. 

rule  of  New  York  code  of  procedure,  846. 
stockholders  of  a  corporation,  848. 
by  one  of  a  class  having  a  common  interest,  844,  845,  346. 
judgment  creditor,  for  himself  and  others,  845. 
joinder  of,  848  to  853. 

rule  of  New  York  code,  as  to,  850,  851. 
interest  of  plaintiff,  850,  851. 
withdrawal  of,  852, 858. 
should  all  appear  by  name,  852. 
persons  affected  by  a  common  charge,'859« 
in  suit  for  an  account,  854,  855,  856. 
agents,  857. 
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PLAINTIFFS— am«mM«i[. 
aliens,  858. 

assignor  and  assignee,  360  to  866. 
purchasers  pendenie  Ute,  861. 

attorney  general,  or  the  government,  or  people,  867. 
bankrupts  and  insolvents  and  their  assignees,  870  to  874. 
corporations  and  associations,  874  to  881. 
creditors,  881  to  892. 
in  cross  bills,  892. 

executcn^  and  administrators,  898  to  897. 
heirs,  distributees  and  devisees,  397. 
husband  and  wife,  899. 
idiots  and  lunatics,  409. 
infants,  418. 
legatees,  417. 

mortgagor  and  mortgagee,  420. 
partners,  426  to  482. 

general  rule  that  all  must  join,  426,  427. 

when  waived  on  ground  of  impossibility,  427. 

suits  between,  427,  429,  481. 

dormant  partners  must  join,  480. 

suit  for  a  diasolutioD,  482. 

survivors  o^  482. 
paupers,  483. 
receiver,  485. 

trustees  and  ceghm  que  tnutj  489. 
vendor  and  pm^chaser,  445. 
PRINCIPAL  AND  AGENT, 

bill  against  agent,  for  an  aocoimt,  854,  855,  461,  462,  527. 
when  agent  may  sue,  867. 
account  between,  462,  468. 
defendants,  626,  627. 

when  agent  may  be  made  a  party,  526,  527. 
when  he  has  participated  in  a  fraud,  526. 
where  he  has  bound  himself  individually,  526. 

joinder  of,  527. 

principal  against  agent,  for  an  account,  527. 

when  agent  should  not  be  made  a  party,  626,  527. 
to  a  suit  for  specific  performance,  529. 
PRINCIPAL  AND  SURETY, 

principal,  when  a  necessary  party  to  a  bill  by  surety,  829. 
rights  of  surety,  884. 
PUBLICATION, 

service  by,  888. 
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RECEIVER, 

when  he  may  be  plaintiff,  485,  436. 

leave  of  court,  when  necessary,  486,  486. 

appointed  in  supplementary  proceedings,  436,  439. 

may  file  a  bill  of  interpleader,  437. 

cannot  sue  in  a  foreign  jurisdiction,  487. 

of  insolvent  banks  or  insaranee  oompaoies,  378,  487,  438. 

appointed  on  voluntary  dissolution  of  a  corporation,  487. 
represents  both  creditors  and  stockholders,  488. 
may  continue  suits  ahready  commenced,  488. 

appointed  under  code  of  procedure,  439. 

defendants,  527,  528. 

when  to  be  brought  in  by  a  supplemental  bill,  528. 
RELIGIOUS  SOCIETIES, 

suits  by  members,  875. 

suits  by  trustees,  in  name  of  society,  880,  381. 

suits  against  trustees,  472. 

corporation  when  to  be  joined,  478. 
REVIVING  AND  CONTINUING  SUITS,  559  to  566. 
REVIVOR, 

in  name  of  executors  &c.  396. 


s 

SPECIFIC  PERFORMANCE, 

parties  to  bill  for,  834,  397. 

executors  cannot  sue  for,  in  respect  to  land,  395. 

heirs  necessary  parties  to  bill  for,  897,  399. 

husband  and  wife,  parties  to,  400. 

not  decreed  in  favor  of  an  alien,  445. 
nor  an  infant,  445. 

plaintiff  in  suit  for,  between  vendor  and  vendee,  445,  446. 

defendants  in  suit  for,  528,  529. 
STATE, 

cannot  be  sued  in  its  own  courts,  449. 
SUBSTITUTION  OF  PARTIES,  559,  560,  562,  663,  564,  666. 
SUMMONS, 

service  by  publication,  388. 
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TBUSTS, 

sait  by  attoraey  general  respecting,  440. 
bill  to  enforce,  by  whom  to  be  brought,  440. 
for  the  benefit  of  creditors,  440,  441. 
TRUSTEES  AND  CE8TUI8  QUE  TRUST,  (Me  Assignob  akd 
Trusts.) 
soit  by  tmstee  of  an  express  trust,  350,  441. 

who  is  such,  850,  851,  448. 
when  cegtms  que  fnut  necessary  parties,  489,  441,  448,  448,  444. 
when  trustees  are  necessary  parties,  489. 

when  they  may  sue  alone,  439,  440. 
Joinder  o^  as  plaintifis,  489,  440,  441. 
trustee  against  co-tmstee,  442. 
tmstee  of  a  ftind  for  benefit  of  creditors,  448,  444. 
committee  of  a  lunatic,  443. 
when  necessary  or  proper  defendants,  529  to  585. 

Joinder  o^  580,  532,  588,  585. 


VENDOR  AND  PURCHASER, 
^vjrobwaer  pendente  Ute^  861. 
alien  cannot  sue  for  specific  performance,  446. 
nor  can  an  infant,  446. 

plaintifb  in  suit  for  specific  performance,  445,  446. 
in  bill  to  set  aside  a  purchase,  446. 


THE   END. 
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'W.  O.  LITTLE'S  Circular 


CIVIL  AND  CRIilML  JUSTICE 

OF  THE 

STATE  OF  NEW  YOBK. 

CorUaining  a  Summary  of  the  Juritdidion 
Power$  and  dtUies  of  Justices  of  the  Peace  in 
the  State  of  New  York^  adapted  to  the  Code  of 
Procedure  in  Civil  Cases,  Also^  a  Practical 
Treatise  on  their  Jurisdiction^  Duties  and  Au- 
thority in  Cdminal  Cases^  together  with  a 
great  variety  of  Forms:  by  J,  Benedict^ 
CounsdoT'CU'Law,  Utica.  Fourth  edition^ 
gretttly  enlarged  and  carefully  corrected. 

1  Vol.  8yo.  787  pages. 

We  retpectfulij  iDTite  Ihe  attention  of  all  do- 
ing bosioesa  in  Jastioes'  Court*,  particularly 
Magistrates,  to  onr  new  edition  of  this  work. 
The  design  of  the  work  is  to  give  the  whole  law 
andpraetwe  in  relation  to  the  Tarions  matters  of 
which  the  Magistrate  hss  Jurisdiction.  His  pow- 
ers and  duties  are  dearly  defined  and  proper 
forms  for  every  eivU  and  criminal  proceeding  giuen. 
All  statutory  amendpients  relating  to  Justices' 
Courts  are  noted,  as  well  as  the  latest  decisions 
of  the  Appellate  Courts.  « 

From  the  unprecedented  aale  of  this  work  we 
cha]len|^e  comparison  with  any  work  extant  on 
the  subject. 


^•» 


BUUiV  TBXIA.TISB. 

TOWN  AND  COUNTY  OFFICERS. 

A  Treatise  on  the  Powers  and  Duties^  other  than 
Judicial^  of  Town  and  County  Officers  in  the 
State  of  New  York,  containing  copious  refe- 
rences to  the  Statutes^  and  the  Leading  and 
Latest  Judicial  Decisions^  with  an  Appendix  of 
Precedents^  designed  for  the  use  of  those  Officers 
and  the  Legal  Profession :  ly  Amos  O.  HuU^ 
Counselor-cU-Law, 

1  Vol.  Svo. 


■  •  ♦ 


HILL'S  AND  DENIO^S  REPORTS. 

(SXJI>JPJL.B2  M  B3  NX.) 
Reports  of  Cases  argued  and  determined  in  ihe 
Supreme  Court  of  the  State  of  New  York,  dur- 
ing the  years  1842,  1843  and  1844,  whiU 
Judges  kelson,  Bronson,  Cowen  and  Beards- 
ley  were  Justices  of  that  Court,  and  Judge 
Denio  and  the  Hon.  Nicholas  HUl,  Jr.,  re- 
porters. 

1  VoL 

There  not  being  snflScient  number  of  cases  to 
form  two  Tolumes,  they  are  combined  in  one  vol- 
ume, forming  a  Bufflbmejit  to  Hill's  and  Dbmio's 
RsroBia. 

HUBD  ON  HABEAS  CORPU& 

RIGHT  OF  l*BKMONAL  LIBBRT7. 

A  Treatise  on  the  Right  of  Personal  Liberty, 
and  on  the  Writ  of  Habtas  Corpus  and  the 
Practice  connected  with  it,  with  a  view  of  the 
Law  of  Extradition  of  Fugitives:  by  Rollin 
C  Hard,  Albany.  W.  C.  Little,  Law  Pub- 
1868. 

1  Vol.  8  vo. 


BBADFOBD'S 

NEW  YORK  SURROGATE'S  REPORTS. 

Reports  of  Cases  argued  and  determined  in  Ike 
Surrogates  Court  of  the  Citg  and  County  ^ 
New  York,  from  March,  1849.  to  DeetAsr, 
1857 :  by  the  Hon.  Alexander  W.  Bradford. 

4  Vols. 

**  Questions  of  undue  influence^  marriaga  and 
the  like,  are  discussed  with  learning,  cleamev 
and  brevity.  In  some  of  the  cases  which  w« 
have  read,  the  style  is  quite  happy.  The  mod« 
of  reporting  is  excellent  The  cases  are  stripped 
of  all  redundant  matter;  the  arguments  of  ooun* 
sel,  where  they  are  stated  at  all,  are  confined  to 
the  points,  and  authorities  cited  to  sustain  them ; 
and  no  exhibits  are  crammed  into  the  Tolume  to 
swell  the  si?e  and  price  of -the  work.  The  re- 
ports are  preceded  by  a  learned  essay,  modestly 
called  an  Introductory  Note,  on  the  introdoctjoo 
of  Civil  Law  mode  of  procedure  in  Cases  of  Ad* 
rninisUalion,  in -which  is  given  many  corions  spo> 
cimens  of  ancient  Saxon  snd  English  Wills.**— 
Wedem  Law  Journal. 

Probably  no  branch  of  the  Law  presents  aue^ 
tlons  so  novel,  interesting  and  important  as  uofo 
arising  in  the  settlement  of  the  estate  of  do- 
ceased  persons.  Nor  is  there  any  department  of 
the  Law  less  nnderetood  by  the  profession  ot 
large.  These  Reports  will  prove  of  incalculable 
advantage  to  every  pmctising  lawyer,  and  the 
publishers  most  respectfully  solicit  an  exsmin*- 
tion  of  them  from  every  jurist  in  the  Union,  be- 
lieving that  they  have  only  to  be  examined  ia 
order  to  find  a  place  in  ev«ry  lawyer's  libruy. 
They  have  met  with  a  large  and  rapid  sale  in 
the  Eastern,  Middle  snd  Western  States. 


PARKER'S  CRIMINAL  REPORTS. 

Reports  of  Decisions  in  Criminal  Cases  made 

at  Term^  at  Chambers,  in  the  Courts  c^  Oyer 

,  and  Terminer,  Supreme  Court  and  umrt  of 

Appeals,  of  the  StatsofNsm  York:byAmasa 

J.  Parker,  LL.  D. 

4  Vols. 

It  is  enough  to  ssy  that  these  volumes  embrace 
Reports  of  the  Leading  Criminal  Cases  of  the 
Sute  of  New  York,  reported  by  one  of  her  ablest 
jurtsta. 

^  ■■  »  ti  » 

DIGEST  OF 

NEW  YORK  COURT  OF  APPEALS  REPORTS. 

A  Digest  of  Cases,  in  Law  and  Equity,  atyued 
and  determined  in  ^  Court  of  Atfpeals  of  the 
State  of  New  York— the  Cowl  of  last  ttsort 
—from  its  organization:  by  Ftanets  £ 
ComwdL 

1  VoL,  8to. 

^>'  ■  e  •  ■  » 


F££.Ii'S  £.Alir 


or 


GUARANTY  AND  SURETYSHIP. 

A  Treatise  <m  the  Law  of  Guaranty  and  Suretp-- 
ship:  by  Wm.  Walter  Ftil.  New  sdUiom. 
with  American  NoUs,Just  pMisked 

1  VoL  Svo. 


THi       3  blDS  Dbl 
lAW  OF  TRUSTS  AND  TRUSTEES. 

Ji  (KfoUnfsCfToi  in  England  and  America,  tm- 
braetng  the  Common  Lam,  and  the  SialtUe 
Lamt  0/  llie  several  StaUf  of  Ihe  UnUm,  togetlier 
wUh  Ou  Decision  of  ihe  Courts  tinder  the  Suu- 
vtM,  ^. :  by  Jud.  Tiffany  and  Edieard  K 
BuUard,  Counselvrt-at-Late. 
"tlollDia  ioiquum  id  jars  preuumeDdiini  «>l." 

"  L^^l   precedeDtJ   ought   not  deBpotically   to 
govern,  but  diioreetly  to'goida." 
Tht*  book  will    be  a   aalianiil  work,  rquallf 

Tell  »dKptpd  to  everj  State  io  the  Uuinn, 
Tfae  field  corered  by  thii  work  embraces  nt 

ODM  the  moat  important  and  complex  purlioD  of 

ODr  Jariiprudence. 

Tbtn  nu  long  been  needed  an  American  work 

on  thi*  aabject,  and  it  ia  believed  that  the  great 

labor  of  the  authon  hat  resulted  in  pri>duning 

»  book  which  will  meet  with  the  approbation  or 

tba  DOble  proreuioQ  the;  hare  endisarared  ti>  aid. 
The  authoritiea  eked  are  Terj  full,  e robracing 

D«4rl;  aver;  reported  caee  on   the  aubject  dla- 


FHT  OH  SFIBIFIC  FERTORIHANCI 
OF  CONTRACTS. 


g  thoge  of  Ptihlic  Cmnpaniea,  viitk  Ifotea 

and  Rtferencei  to  Ewjlish  aiut  Amtrican  De- 

eUiont,   Co  tlie  present  time:   by   William   S. 

ScKayler,  Cvunteltir-ai-Laie. 

The  gr^at  importance  of  the  ptinciples  laid 

down  by  bir.  Frj's  rer;  able  Treatise  on  the  Law 

of  tha    Bpecific  Performance  of  Contraeta,    and 

the  great  nomlier  of  Adjudicated  American  Ciuei 

OD  this  (utiJFCt,  has  M  the  publiaher  to  believe 

that  a  new  a^litioo,  with  full  Americun  nolea,  will 

be  rerj  acceptable  to  the  b»r. 

Tha  notes  have  beeD  prepared  with  great  care, 
■ad  ar«  very  full,  forming  an  amount  nf  matter 
equal  to  the  origiasl  text. 


VAN  SANTVOORD'S 
EQUITY   PRACTICE, 

UNDER  THE  NEW  YORK  CODE 
AjmUcabU  to  the  new  practice  in  the  Stales  of 
jflMotri,  Cai^amia,  Wiscoasin,  KenliuAy, 
Indiana,  loaa,  Ohio,  Alabama,  Minneiota, 
and  the  bland  of  Ntwfoimdland:  by  George 
Van  Sanivoord,  Coameior-al-Laa.  Nea  edi- 
tion. 

a  Vols.  8vo. 
This  work  ia  very  full,  tracing  the  proeeedinga 
in  an«qni).r  suit  from  ihsir  oomment^mentdowa 
to  their  final  determination  in  the  entrj  of  judg 
DMOt.  and  subwquent  to  the  juilgmt-Dt,  the  en- 
IbrcenMnt  of  the  aame  by  the  process  of  the 
eourl,  and  the  appeil  therefrom  as  ^fH^tt-j^^, 
appeal*  fmm  interlooutory  ordera. 
The  praetitioner  will  find  it  the 
and  perfect  work  on  Equity  Praclicfl 
■  lubaitate,  in  those  Siatea  which  i^ 
for  all  tothers. 


3  32?_Z12  .ANTVOORD'S 

PLEADINGS  AND  PRECEDENTS 

UNDER  THE  CODE. 
A  Trealite  on  the  Principles  of  Pleading  of  OivU 
AdUms,  under  the  Code  of  ProcedaTe,  and 
adapted  to  tlte  nea  practice  in  ilu  Stales  of  Mit- 
soitri,  California,  Wisconsin,  Kentucky,  Indi- 
ana, lova,  Ohio,  Alabama,  Min^sola  and 
Oregon,  and  Ihe  Isiand  of  NeKfoundland,  ml\ 
notes  and  aullioritiet :  by  George  Van  Atn^A 
ooord,  Couiitdor-at-Law.     New  edUion. 

2  VolH.  SVO. 

Thia  work  has  been  carefully  pri'pared  by 

able  lawyer,  and  meet*  ft  *  ant  lieretuf.re  uni 

plied  siuce  the  adoption  of  ihc  Code     It  ia  i 

well  known,  and  has  met  wilh  unusual  appn 

in  ihia  and  every  State  that  hai  euncted  a  Ci 
The  preaent  edition  is  nut  a  rijitinl,  I  ut  vl 
ally  a  m\t  Work — having  been  entiiely  re-< 
ten,  and  greatly  enlarged — with  a  ateaX  mai 
refeceaces  to  recent  important  deuimouii. 


OONSI-IMO'S 


I 


tTNITED  STATES  ADMIRALTY. 

The  Jurisdiction,  Lav),  Practice,  PlendUigs  and 
Forme  of  the  Court  of  AdmirnUy  of  the  United 
Slates:  by  the  Him.  Alfred  Conk'Uiig,  VnUed 
Stale*  Jmlgt  of  the  Nurthem  Distj^  of  Nev 
York.     New  edition,  enlatged  and  improBtd. 

3  Vols. 
*  *  ■  •  "  Hit  treatise  ia  pFnpieuiualy 
arranged,  IM.  complete  and  Bccurnlc.  The  first 
part,  OH  Juriadictlun,  treats  in  eucceuive  chap- 
ters of  [he  extent  of  admiralty  jurij'lietJon,  claima 
of  materialmen,  mariner'e  wsgea.  euntracla  of 
aTreighliDeut,  bottomry  and  respondentia  bond^ 
p.lotage,  wharfage,  agr-emenla  of  con-ortihip, 
survey,  iiirrey  and  laie  of  ships,  outlision,  ■■- 
aautt*,  beating,  falie  imprisonment,  iko ,  a[iolia- 
tion  and  damxge.  The  aeound  part  ia  on  frao- 
tice,  and  this  ia  the  moat  interesting  and  valouble 
part  of  tlie  work.  It  ia  tlioroughl;  digeiit>;d,  tha 
authorities  well  collated,  and  the  rules  of  prao- 
tice  clearly  set  forth.  UeeiJes  tliie,  the  aulhnr 
has  prepared,  with  great  care,  a  cnllection  of 
fiirma  and  preveilenls.  This  supptiea  a  great  de- 
fect     Inderd,  as  the  author  says,  with  the  exeep- 

auch  colleetioD,  pertaining  to  action  in  the  admi- 
ralty, has  hith«rli>  appeari>d  in  thia  country,  and 
the  EoKli'h  publication  hardly  defervea  tha 
name  — Lam  Reporter. 


BABBOUB'S 

SUPREME  COURT  REPORTS. 


i 


>rfn  Law  and  EquUy,  in  Ih:  Sa- 
f  tlie  Slate  of  New  York:  i}f 
gar,  Cov,nstloT-ai-La\o. 


